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P. C. KIMMISH VS. JOHN J. BALL ET AL. 


1 _—- Franscript of Record and Certificate of Division. 


In the Circuit Court of the United States for the Southern District 
of Iowa, Western Division. 


Be it remembered that on the 29th day of September, 1887, the 
plaintiff filed his petition as follows: 


Petition. 
September Term, 1887. 


P. C. Krumisn, Plaintiff, 
v8. 
Joun J. Batt & Henry TrenkKen, Defendants. 


For cause of action herein plaintiff states that on or about the 
20th day of June, 1885, the defendants were the owners of and had 
in their possession and control a herd of Texas cattle, and that said 
cattle had not been wintered north of the southern boundary of the 
States of Missouri or Kansas, and were purchased at or near Fort 
Smith, Arkansas, on or about June 20th, 1885; that said cattle, be- 
ing in the possession and under the control of the defendants, were 
allowed and permitted by them to run at large in Union township, 

Harrison county, Iowa, contrary to the provisions of section 
2 IV, chapter 185, of the acts of the twelfth General Assembly, 

the same being section 4059 of the Code of Iowa ; that said 
cattle were infected by a disease known as “ Texas cattle fever.” 

That by reason of the premises said disease was spread and dissemi- 
nated among plaintiff’s cattle, whereby they sickened and died, and 

laintiff has sustained damages in the sum of five thousand dollars, 
or which amount, with interest and costs, he prays judgment. 
S. H. COC RAN AND 
FLICKINGER BROS., 
Attorneys for Plaintiff. 


To which petition, on the 30th day of September, 1887, defendants 
file their demurrer as follows: 


Demurrer. 


September Term, 1887. 
P. C. Krumisu, Plaintiff, vs. J. J. Barn & Henry TIENKEN. 


And now come the defendants and demur to plaintiff’s petition 
herein filed upon the following grounds: 

1st. That the matters and things alleged and set out in said peti- 
tion do not constitute any cause of action or ground for recovery 
against these defendants or either of them, in that they had a lawful 
and constitutional right to do all and singular the matters and 
things rg alleged against them. 
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3 2nd. For that sections 4058 and 4059 of the Code of Iowa 
on which plaintiff's right of action in said court is based, is in 

conflict with section VIII, article I, of the Constitution of the United 
States, in that the Legislature of the State of Iowa in said section 
undertook to regulate and interfere with interstate commerce. 

8rd. For that by section VIII, article I, of the Constitution of the 
United States the sole and exclusive right and power is conferred 
upon the Congress of the United States to regulate commerce among 
the several States, and the provisions of sections 4058 and 4059 of 
the Code of Iowa are an attempt of the State of Iowa to interfere 
with the right to regulate interstate commerce exclusively conferred 
upon the Congress of the United States. 

4th. For thatdt is provided by section I, article I, of the bill of 
rights of the constitution of the State of Iowa that among the in- 
alienable rights of all men is that of acquiring, possessing, and pro- 
tecting their property, and for that it is provided by section II, 
article IV, of the Constitution of the United States that each State 
shall be entitled to all the privileges and immunities of the citizens, 
of the several States, and sections 4058 and 4059 of the Code of Iowa 
are repugnant to and in conflict with the aforesaid provisions of the. 
constitutions of the State of Iowa and of the United States, in that 
they create a disability which reaches to cattle in the State of Texas 
and in States south of the southern boundary of Missouri and Kan- 
sas, without regard to their physical condition, and does not relate 
to the same class of property in other’States of the Union or owned 
by citizens of other States of the Union. 

SAPP & PUSEY, 
Attorneys for Defendants. 


And the issue being joined on the demurrer and the court being 
fully advised in the premises, on the 27th day of March, A. D. 1888, 
the following proceedings were’ had thereon : 


4 Certificate of Division. 


In the Circuit Court of the United States, Southern District of Iowa, 
Western Division. 


At a circuit court of the United States begun and held at Council 
Bluffs, for the southern district of Iowa, western division, on Tues- 
day, the 27th day of March, A. D. 1888, being the March term. 
resent: The Hon. J. M. Love and O. P. Shiras. 


-P. C. Kewmnisa vs. Joun J. Batt and Henry TIENKEN. 


This is an action for damages. 

The plaintiff, in his petition, states that on the 20th of June, 1885, 
the defendants were the owners and had in their possession and con- 
trol a herd of Texas cattle which had not been wintered north of the 
southern boundary of the States of Missouri or Kansas, and which 
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were purchased by defendants at or near Fort Smith, Arkansas, in 
Jae, 1885; that said cattle, being in the possession or under the 
gone! of defendants, were allowed and permitted by them to run 
at large in Harrison county, State of Iowa, contrary to the 
5 provisions of section 4059 of the Code of Iowa ; that said cattle 
were infected with the Texas cattle fever, which they spread 
and disseminated among plaintiff's cattle, which sickened and died, 

to the damage of plaintiff. 

The defendants demur to plaintiff’s petition upon the ground that 
sec-. 4058 & 4059 of the Code of Iowa are repugnant to and in con- 
flict with sec. 8, art. 1, of the Constitution of the United States, and 
are unconstitutional, in that the Legislature of Iowa in said sections 
undertakes to regulate and interfere with interstate commerce. 

Defendants demur to plaintiff’s petition upgn the further ground 
that sections 4058 & 4059 of the Code of Iowa are repugnant to and 
in conflict with sec. 2 of art. 4 of the Constitution of the United 
States relative to the privileges and immunities of citizens in the 
several States, and are therefore unconstitutional. The plaintiff 
joined in the demurrer. 

Sections 4058 & 4059 of the Code of Iowa are as follows: 

“Src. 4058. If any person bring into this State any Texas cattle 
he shall be fined not exceeding $1,000 or imprisoned in the county 
jail not exceeding thirty days, unless they have been wintered at 
least one winter north of the southern boundary of the State- of Mis- 
souri or Kansas: Provided, That nothing herein contained shall be 

construed to prevent or make unlawful the transportation of 
6 such cattle through this State on railways or to prohibit the 
driving through any part of this State or having in 
sion any Texas cattle between the first day of November and the 
first day of April following.” 

“Sec. 4059. If any person now or hereafter has in his possession 
in this State any such Texas cattle he shall be liable for any dam- 
ages that may accrue from allowing said cattke to run at large and 
thereby spreading the disease among other cattle known as the 
Texas fever, and shall be punished as is prescribed in the preceding 
secticn.” . 

The case coming on to be tried at this term upon said demurrer, 
it occurred as a question whether sections 4058 and 4059 of the Code 
of Iowa or either of them were repugnant to the provision of sec. 
8, art. 1, of the Constitution of the United States relative to the 
regulation of commerce among the States, and therefore uncon- 
stitutional, and whether sections 4058 and 4059 of the Code of 
Iowa or either of them were repugnant to sec. 2 of art. 4 of the 
Constitution of the United States relative to the privileges and im- 
mona a of citizens in the several States, and therefore unconstitu- 
tional. 

On which questions, so far as they relate to sec. 4059 of the Code 
of Iowa, the opinions of the judges were opposed ; whereupon, the 

plaintiff electing to stand on his petition, judgment was en- 
7 tered in favor of” defendants, sustaining said demurrer accord- 
ing to the opinion of the presiding judge. 
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Whereupon, on motion of the plaintiff, by his counsel, that the 
points on which the disagreement had happened may during the 
term be stated under the direction of the judges and certified, under 
the seal of the court, to the Supreme Court, to be finally decided— 

It is ordered that the foregoing facts and the following questions 
be certified according to the requests of the plaintiff, by his counsel, 
and the law in that case made and provided, to wit: 

1st. Is sec. 4059 of the Code of Iowa repugnant to and in conflict 
with the provisions of sec. 8 of art. 1 of the Constitution of the 
United States relative to the regulation of commerce among the 
several States and by reason thereof unconstitutional ? 

2nd. Is sec. 4059 of the Code of Iowa repugnant to or in conflict 
with sec. 2 of art. 4 of the Constitution of the United States relative 
to the privileges and immunities of citizens in the several States 
and by reason thereof unconstitutional? 

Witness our hands and the seal of this court this 30th day of 


J. M. LOVE. 
O. P. SHIRAS> 


March, A. D. 1888. 


8 And thereafter and on the Ist day of September, 1888, plain- 

3 tiff sues out a writof error to the Supreme Court of the United 
States, which is allowed by the court, as shown by the original hereto 
attached, as follows: 


9 Unitep Srates or AMERICA, il 
Southern District of Iowa, 


The President of the United States of America to the honorable the 
judges of the circuit court of the United States for the southern 
district of Iowa, Greeting : 


Because in the record and Pn as also in the rendition of 
the judgment of a plea which isin the said circuit court, before you, 
between P. C. Kimmish, plaintiff, and John J. Ball and Henry 
Tienken, defendants, a manifest error hath happened, to the great 
damage of the said plaintiff in the said cause, as by his complaint 
appears, we, being willing that error, if any hath been, should be 
du 7 corrected and full and speedy justice done to the parties afore- 
suid in this behalf, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, you send the rec- 
ord and proceedings aforesaid, with all things concerning the same, 
to the Supreme Court of the United States, together with this writ, 
so that you have the same at Washington on the second Monday of 
October next, in the said Supreme Court to be then and there held, 
that, the record and proceedings aforesaid being inspected, the said 
Supreme Court may cause further to be done therein to correct that 


error what of right and according to the laws and custom of the 


United States shall be done. 
Witness the Honorable Samuel F. Miller, senior associate and 


o= 


the 


ns 


P. C. KIMMISH VS. JOHN J. BALL ET AL. 5 


acting Chief Justice of the said Supreme Court of the United States, 
at Council Bluffs, in said district, this 1st day of September, 1888. 
[Seal of Circuit Court of the United States, Southern District of Iowa.} =~ 
H. K. LOVE, Clerk, 
By F. M. HUNTER, Deputy. 
Allowed by— 
J. M. LOVE, Judge. 


[Endorsed :] No. —. United States circuit court, district of Ne- 
braska. P.C. Kimmish vs. John J. Ball & Henry Tienken. Writ 
of error. Filed Sept. 1st, 1888. H. K. Love, clerk. 


10 And at the same time and date, to wit, September Ist, 1888, 

plaintiff files his citation, signed by the Hon. J. M. Love, 
judge, and supersedeas bond, approved by the court, as shown by the 
originals thereof, hereto attached, as follows: 


1l THE UNITED STATES OF AMERICA, \ sas 
District of Nebraska, 


To John J. Ball & Henry Tienken or Sapp & Pusey, their attor- 

neys, Greeting : 

You are hereby cited and admonished to be and appear at 
a Supreme Court of the United States to be holden at Wash- 
ington on the 2nd Monday of October next, pursuant to a writ of 
error filed in the clerk’s office of the circuit court of the United States 
for the southern district of Iowa, wherein P. C. Kimmish is plaintiff 
in error and you are defendants in error, to show cause, if any there 
be, why the judgment rendered against the said plaintiff in error, as 
in the said writ of error mentioned, should not be corrected and 
why speedy justice should not done to the parties in that behalf. 

Witness the Honorable Samuel F. Miller, senior associate & actin 
Chief Justice of the Supreme Court of the United States, at Couneil 


Bluffs, Iowa, this lst day of September, 1888. 
J. M. LOVE, Judge. 


12 [Endorsed:] No. —. United States circuit court, district 
of Nebraska. P. C. Kimmish vs. John J. Ball & Henry 
Tienken. Citation. Filed Sept. 1st, 1888. H. K. Love, clerk. 


CounciL Biurrs, I., Sep. 6th, 1888. 
We hereby accept service of the within citation with copy, place, 


& date above written. 
SAPP & PUSEY, 
Alt’ys for J. J. Ball & H’y Tienken. 


13 Know all men by these presents that we, P. C. Kimmish, 
——,are held and firmly bound unto John J. Ball & 
Henry Tienken in the full and just sum of two hundred dollars, to 
be paid to the said John J. Ball & Henry Tienken, certain attorney, 
executors, administrators, or assigns; to which payment, well and 
truly to be made, we bind ourselves, our heirs, executors, and ad- 
ministrators, jointly and severally, by these presents. 
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Sealed with our seals and dated this 1st day of September, in the 
year of our Lord one thousand eight hundred and eighty-eight. 

Whereas lately at a circuit court of the United States for the dis- 
trict of Nebraska, in a suit depending in said court between P. C. 
Kimmish, pl’ff, and John J. Ball & Henry Tienken, def’ts, judg- 
ment was rendered against the said plaintiff, P.C. Kimmish, and 
the said P. C. Kimmish having obtained a writ of error and filed a 
copy thereof in the clerk’s office of the said court to reverse the 
judgment in the aforesaid suit, and a citation directed to the said 
John J. Ball & Henry Tienken, citing and admonishing — to be and 
appear at a Supreme Court of the United States to be holden at 
Washington on the 2nd Monday of October next : 

Now, the condition of the above obligation is such that if the said 
P. C. Kimmish shall prosecute his writ of error to effect and answer 

- all damages and costs if he fail to make his plea good, then the 
above obligation to be void; else to remain in full force and 
virtue. © 
[Seal of Circuit Court of the United States, Southern District of lowa.] 
P. C. KIMMISH, 
Per FLICKINGER BROS., Alt’ys. 
J. V. FLICKINGER, Surety. 


Approved by— 
H. K. LOVE, 
Clerk U. S. Circuit Court, Southern District of Iowa, 
F. M. HUNTER, Deputy. 


[Endorsed :] No. —. United States circuit court, district of Iowa. 
P. C. Kimmish vs. John J. Ball, Henry Tienken. Bond. Filed 
Sept. Ist, 1888. H. K. Love, clerk. 


14 Filed and entered of record Mar. 27th, 1888. 
H. K. LOVE, Clerk. 


UNITED STATES OF “meg ‘ 
Southern District of Iowa, 


I, H. K. Love, clerk of the circuit court of the United States in and for 
the southern district, western division, of Iowa, do hereby certify that 
the foregoing isa full, true,and correct copy of the certificate of division 
and record in the cause therein named, as full, true, and correct as 
the same appears from the original now remaining on file and the 
records in my office and under my custody and control. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said circuit court, at my office, in Council Bluffs, in said 
district, this 1st day of October, A. D. 1888. 

[Seal of Circuit Court of the United States, Southern District of Iowa.] 


H. K. LOVE, Clerk. 


Endorsed on cover: S. Iowa C.C. U.S. No. 1254. P. C. Kim- 
mish, plaintiff in error, vs. John J. Ball and Henry Tienken. Filed 
October 9, 1888. 


Stipulation. 
Supreme Court of the United States. October Term, 1888. 


P. C. Kimnisu, Plaintiff in Error, 
vs. No. 1254. 
Joun J. Bai. and Henry Tienken, Defendants in Error. 


It is hereby stipulated and agreed between the parties in the 
above-entitled cause that this case shall be submitted to the Court 
for its decision on the transcript of record, the brief and argument of 
the plaintiff in error and the brief and argument of the defendants — 
in error at once, under rule 20. ; 

It is further agreed between the parties that where the word 
Nebraska occurs, on the fifth and sixth pages of the record, it is 
purely a clerical, error and should read southern district of Iowa, 
western division, and we agree that the record may be treated as 
amended accordingly in that respect. 

In witness whereof we have hereunto set our hands this 20th day 
of December, A. D. 1888. 

P. C. KIMMISH, Plaintiff in Error. 
By ISAAC H. FLICKINGER, His Attorney. 
J. J. BALL & HENRY TIENKEN, 
Defendants in Error. 
By W. F. SAPP, Their Attorney. 


[ Endorsed :] Sup. Court U. S. 1888, Oct’r term. No. 1254. P. 
C. Kimmish, pl'ff in error, vs. Jno. J. Ball e¢ a/. Stipulation to sub- 
mit under 20th rule and to correct record. Filed Dec. 24, 1888. 
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STATEMENT OF THE CASE. 
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Section 4058 of the Code ‘of Iowa provides: 

“Sec. 4058. If any person bring into this State any 
Texas cattle he shall be fined not exceeding $1,000 or impris- 
onment in the county jail not exceeding thirty days unless 
they have been wintercd at least one winter north of the 
southern boundary of the State of Missouri or Kansas: Pro- 
urded, ghat nothing herei.1 contained shall be construed to 
prevent or make uulawful the transportation of such cattle 
through this state on railways, or to prohibit the driving 
through any part of this State, or having in posession any 
Texas cattle between the first day of November and the first 
day of April following.” 

Section 4059 also further provides: 

“Sec. 4059. If any persop now or hereafter has in his 
possession in this State any such Texas cattle, he shal! be 
liable for any. Sat ages that may accrue from allowing said 
cattle to run at arge, ‘and’ thereby” ‘spreading the ‘disease 
known as Texas fever, and shall be punished as is prescribed 
in the preceding section.” 


Plaintiff brought his action against defendants as provid- 
ed in Sec. 4059 of the Code of Iowa, alleging that defendants 
Were the Owners and had’ in there possession and.control a 
herd of Texas,cattle which had not been wintered one winter 
north of the southern boundary of the States of Missouri or 
Kansas; and had been purchased at or near Ft Smith, Ark. 


Phat-said cattle.while.in.the. possession and under the control 
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of the defendants were allowed and permitted by them to run 
at large in Union Township, Harrison county, Towa, contrary | 
to the provisions of Section IV, Chap. 185 of the Acts Of the 
12th G. A,, the. same being Section 4059 of the code of Towa. 
That said cattle being . infected with a disease known as 

“Texas Fever,” spread and disseminated such disease ar og 
plaintiff’s cattle, whereby they sickened and died and ages 

were sustained in the sum of Five Thousand Dollars, fr which : 


judgment was prayed. (Transcript, page ry“ ws APA 


, iO 


ued” BPAY 
To which petition defendants demurred upon indigatniati 
that Sections 4058 and 4059 of the code ‘of Jowa‘areaunconsti«: 
tutional and void in this: 


1. That said sections are in conflict with Section 8, Art. 1, 
of the Constitution of the United States, .in that they 
undertake to regulate and interfere with , rae 
commerce. wept 


I 


2. _ Said sections are repugnant to and i in violation of scdtila 2, 
art. 4, of the Constitution of the United States, relat- 
ing to the privileges and immunities of ithe ci citizens of 
the several states. 


3. That said sections are also repugnant to’ section'I, ‘att. I 
| of the bill of Rights of the constitution of thé’State of 
Iowa, granting to its citizens the inalienable “Hight | of 
acquiring, possessing and protecting their ‘property. 
(Transcript; pages 1,€nd/2-),).. ssi) moo STP 

And issue being joined on the demutrer, anid“it “Coming 

on for hearing before their honors, O. P. Shiras and J. M. 

Love, a disagreement was had as to whether or not section 

4059 of the Code of Iowa was in contravention of section 8, 
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art. 1 of the Constitution of the United States as to the regu- 
lation.of commerce, or with section 2, art. 4 in relation to 
the privileges. and immunities of the citizens of the different 
States. And said judges being divided in opinion, the opinion 
of the presiding Judge prevailed, and judgment was rendered 
on the demurrer in favor of the defendants . And at the 
request of plaintiff, a certificate of division was ‘granted certify- 
ing the question as to the constitutionality of section 4059 to 
this court for determination. Plaintiff now brings this 
cause in:error to this:court.. (Certificate of Division, Tran- 


script, pages 2, 3, 4 and 5.) 
II. 


SaRoRS ASSIGNED. 
” Plaintift assigns as vrror: 


1. The court erred in sustaining t the demurrer to the petition 

ihe on the ground that section 4059 of the Code of Iowa 
was in, conflict with section 8, article I, of the constitu- 
tion of the United States. 


-The court erred in sustaining the iit on a the aed 

weipanypnesion wate. he, Code, Iowa is in violation of 

in gadefection, 2, article IV, ot the constitution of the United 
_, States... 7 


VP Pats 


3. The court erred generat to ssttiniog. the demurrer 
5 agg carga 
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Hil. 
PLAINTIFF'S BRIEF AND' ARGUMENT. 
First— THE POINT IN CONTROVERSY. 


As to the authority of the Judges to certify toa division, 
see Desty, pp. 844. » 22, U.S: Stats.; 172. 


Plaintiff . bases his action and right to recover on section 
4059 of the Code of Iowa. Section 4058 is in no manner 
relied upon, but is referred to by defendants in their demurrer. 
The demuerrer admitted the truth of the allegations in plain- 
tiff’s petition. The court in sustaining the* demurrer held 
that the facts stated were not sufficient to sustain the claim for 
‘damages. The certificate of division states that ithe potnt on 
which the judges differed was as to the cunstitutionalety: of: sec- 
tion 4059 only. wield 
This .condition of the record » “presents. but: eomsiguaasis 
i: for the determination of this court, viz: /s sectsomg0$o. of the 
. Code of Towa tu violation:of section LI, article 1V,,0r- of serhion 
_ VITE, article I, of the constitation of the United: States? \..Sec- 
tion 4058: is. not in. controversy, and can. only -be referred:to 
for the purpose of construing section 4059. 


These sections prescribe certain criminaldiabilities which 
is in no- way ‘or manner in controversy,’ the: solesand: only 
question being as to the civil liability mentioned invsiction 
4059, the penal.liability, in..the. last. mentioned; section being 
separate and distinct. from, the civil. .. Even, if, one is.coaatisu- 
tion:] and the other unconstitutional this court would construe 
‘the one independent’ and separate from the other. ‘See the 
following authorities: — 


Baldwin vs. Franks, 7th Sup. Court. Rep. 656. 


4 pom, 


6 


Presser vs. State of Ill.,6th Sup. Court Rep. = 
PackétrCo.. vs: Keokuk,:5th-Otto; 89.; ° 


Second — CONSTRUCTION OF THE STATUTE. 


ouay It will be.observed that the word “such” is. used.in both 

sections 4058 und 4059;. in the first: section it plainly means 
| Cattle which have been wintered one winter north of the south- 

ern boundary of the state of Missouri or Kansas, and unless its 

meaning is i ored entirely such must be the construction as 
“used in section '4059- | 


As to the.term “running at large’ asused in said section, 
it njust be determined by the meaning given by the Supreme 
Court atid Legislature of the-state of Iowa, which has been 
done in section 1452 of the. Code, which ‘provides as: follows: 


“No stock or domestic animal except the ‘male ‘animals 
“mentioned ingsection’ 1447 of the Code shall: be construed 
“as running at large so long as the same are upon unimproved 
“ “or uncultivated lands, and under the immediate care'and con- 
“trol of the owner; or ‘upon the ‘public highway ‘under’ like 
“care and control for the purpose of traveling or driving the 
» As interpreted by the lowa Supreme court. . See Alger 

v8: s The Mid M. R. R, Cows EO i 268. Corlis vs. unti 

1 seven 520. . 


‘ From the above decisions’ and definitions and sere | 
‘tions section 4959 construed plainly would read: : 


so 


ge “Uf any person now or hereaftor has $n his possession, in 
this state any Texas cattle which have not been wintered. one 


walter worth of the southern boundary of the State of Missouri 
or Kansas, he shall be liable‘ for any damages that may accrue 
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Srom allowing said cattle to run.at large and thereby spreading 
the disease among other cattle known as Texas fever; Provided, 
said cattle shall not he considered as running at large so long 
as they are upon unimproved or uncultivated lands, end 
under the immedtate care:and control of the owner, or. upon.the 


public highway.under like care. and control for the ident of 
traveling or, driving thereon. 


At common law, ‘every man: ‘was. tidal to. Pie his 
cattle within his own close, under penalty, of answering in dam- 
ages for injuries resulting from their running at large, except 
certain animals mentioned in the Code, Sections r446 and 1447, 


cattle in Iowa are free commoners. 


"Wagner 'vs. er-porsed. Towa,‘ 396. ~ Bk ita 
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It will thus ‘be seen that section 4059 is buta return of 
the statute law of the state to the — and principles of the 


common law. aR Ot ey 


Section 14§2 of the. lowa ests proviiles, i in addition'to 
the provisions, of section 4059, ‘That the owners, of any stock 
‘or domestic animal prohibited by. law or, police, regulation 
“from running at large, shall be /adle. for all damages done 
“thereby while wrongfully remaining at large, upon. the public 


“highway, or, upon the, sith tae -or .cultivated--tands-of'an- 


sother.” ~~ - | “~¢« m 4% *** +* ‘~~ Bee 
’ ‘ r ? - : . 
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Thivd TEXAS ‘CATTLE--WHAT ARE, THRY Bi thy Katia 


Reference to leading works. and. reports on our cattle 


industries show that’ “Texas cattle” are synonymons with 


what are known, as Mexican or. Spanish cattle, which were 


originally imporied into this country by the Spaniards from 
South America, and that the same. breed now, pastures om the 
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“pa mpas of the’ Rio'de'la Plata and‘other great grazing regions 
“of South ‘America; that'they are a breed or variety of cattle 
‘the same ‘as the Jersey, Hereford or Shorthorn, with markings 
‘as distinct as either. ° ‘To limit Texas cattle’ to cattle raised 
‘“only'in the state of Texas would be as absurd as to limit 
‘Jersey ‘cattle to those only which had been raised on the Isle 
of Jersey. The name is not to be limited to any stare bound- 
varies, but is‘as' broad as the public domain 
‘See the following authorities: 


2d Ann. Report State Veterinary Surgeon. of Iowa for 
1886. Page 16. 

Report of Dr. Citmer, Veterinary Surgeon, to Com’r of 
Agriculture, Bureau of Animal Industry Report, 1884, P. 426. 


Also report in same department for 1885, P. 310, and subse- 
quent reports generally. 
+ Fourth— THE REASON OF THE STATUTE. 


Veterinary science, ‘especialy .that of modern date, has 
developed the fact that a// cattle raised in what’ is known as 


‘the malarial region:south of the southern boundary of Kansas — 


"or Missouri, ‘possess the latent germs of a disease knows as 

‘Texas Cattle Fever,” which is communicated to domestic 
cattle on their coming in contact with them, or when feeding 
on the same range or pasture; that frost dispels this infection 
and destroys the germs of the disease. © 


For an explanation of the disease, its origin and history 
“we can do no better than to refer to the report of the state 
“Mo. ’Pacifié Ry. Co. vs.’ Finley, 16th Pac. Rep. 951, and the 
“following works and authorities on veterinary science: 


i. -— wv 
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Second Annual Report of the State Veterinary Surgeon 
of Icwa for the year 1886. Page 16 and authorities cited 3, 
supra. 

The limits prescribed are the frost limits, the sited dur- 
ing which veterinary science has determined that the fever 
germs are innoxious. 


Fifth— RULE OF CONSTRUCTION, 


When the effect of a statute is drawn in question for its 
repugnancy to the federal constitution, if by a fair and reason- 
able interpretation, where the case is at all doubtful, it can be 
reconciled with the constitution, it ought to be done, and‘a 
contrary course pursued only where the incompatability is so 
great as to render it impossible to. give it effect, without yiolat- 
ing its provisions. | 

Adams vs. Story, r Paine, 76. 

Cooley on Constitutional Limitations, 4th Fd., 182. 

Gates vs. Brooks, 54 Iowa, 510. 


Every statute is presumed lo be constitutional, It must be 
clearly so to be unconstitutional. 
Munn vs. Ill. 4th Otto, 113, 


Statutes will be declared unconstitutional only when 
clearly necersary.. Courts wil] if possible give such a.cop- 
struction at wil] evade the necessity of declaring them uncon- 
stitutional. 

State of Iowa ex. rel. Wier vs. County Judge Dev Weer 
2, Iowa, 280. poe 

Stewart vs. Polk Co., 130 lowa,@ 9) 0 1) 


10 


Where part of a statute is unconstitutional, that fact does 
not authorize the court to declare the remainder void, if the 
provisions are distinct and severable. 

Cooley on Const. Lim., 182. | 

Parley vs. D. M.& Fi. D. R. R. Co., 57 Ia., 393. 


Penniman’s Case, 13th Otto, 714. 
Dewey vs. Small, 17 Howard P. R. 205. 


A stutute>may be in part constitutional and in part uncon-' 


stitutions, and if independant of each other, that which is 
constitutional may stand, while that which is unconstitutiunal 
may be rejected. 


Allen vs. Leonard 13 Otto 83. 
R. R. Co. vs. Schutte, id, 118. 
Packet Co. vs. Keokuk, 5 Otto, 8 and 9. 


Under these authorities the constitutionality of section 
4058 need not be inquired into, nor what may be the legal 
effect of the latter clause of section 4059, prescribing a crimi- 
nal liaBility. The civil and ‘criminal part are separate and 
distinct and the case at bar pertains only to the civil remedy. 


Every presumption must obiain in favor of the legality 
of the statute. 


Sixth—aAS EFFECTING THE PRIVILEGES AND IMMUNITIES OF 
THE CITIZENS OF THE SEVERAL STATES. 


It will be observed that the statute makes no discrimina- 
tion ag to the citizens of any state. The language is: 
“Any person.” In the case at bar the offending parties are 
citizens of the state of Iowa. The force and effect of the 


e 


II 


statute. is operative against them as well as the citizens of 
every state. Its prohibition is tn rem not im personam. It 
would be a narrow construction of the law which would limit 
the word “Texas cattle” to cattle raised in the state of Texas. 
The force and effect of the language of the statute must be 
deiermined by the custom, common usage and the meaning of 
the term among cattle mea generally. As heretofore shown 
in Par. 3, ‘Zexas cattle” is synonyrous with “Indian,” 
“Cherokee,” “Southern” or “Spanish cattle,” and has no rela- 
tion to cattle raised within any state or locality. 


In McCready vs. Virginia, 4th Otto, 391, this court held 
that the state of Virginia could prescribe who should plan: 
oysters within the tide waters adjaceat to her shores, because 
the fee of the soil was in the state and she had a right to bar 
the citizens of other states from the use end privilege thereof, 
the same ¢s she could from planting corn within her bound- 
aries. Much more could the soverign state of Iowa, within 
her boundaries, dictate the manrer erd use of foreign pro- 
ducts on her soil ard pro.ect her citizens from damage and 
loss resulting therefrom. 


A similar ru'e hes been announced by this court in the 
famous Slaughter House cases, 16 Wallace and several other 
cases, which it is unnecessary to cite. 


There is a serpent know as the “Tex: s Moccasin” which 
inhabits the: marshes and swamps of the great malarial regions 
of the south whose bite is deadly as the Indian cobra. As 
well might it be claimed to be a restriction of the privileges 
and immunities of the citizens of the several-states for the 
sovereign state of Iowa to make a law prohibiting the import- 
ation of such animals and allowing them to run at large as in 
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the case at bar. The statute is self-defensive self-protective 
and within the proper exercise of the police power granted 
to the states. 


Seventh—AS AFFECTING INTERSTATE COMMERCE. 


It is a well settled rule of law that in the exercise of its 
police power, @ state may restrain any and all live stock from 
running at large absolutely and unconditionally, and this with- 
out any reason or grounds than that of expediency as determined 
by their legislative will. | 


Campen vs. Langley, 39 Mich., 451. 
Wilcox vs. Hemming, 58 Wis., 144. 
Rockwell vs. Nearing, 35, N. Y., 302. 
Campbell vs. Evans, 45 N. Y., 356. 
Cook vs. Gregg, 46N. Y., 439. 
Varden vs. Mount, 78 Ky. 86. 
Roberts vs. Cogle, 38 Ill. 49. 


The statute in coniroversy does not go that far, but per- 
mits them to run at !arge wi-h a proviso that the owrers shall 
respond in damages under certain conditions. 


In the case of Mo. Pacific R. R. Co. vs Finley, 16 
Pacific Rep., 951, a statute of Kansas much more stringent 
than the one at bar was held not to be in violation of the con- 
stitution of the United States, but a proper exercise of the 
police power. Horton, Chief Justice, says: 


“We do not think the statute an intrusion upon the ex- 
“clusive domain of congress, and we think that the statute, 


—— 
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‘aided by the testimony of the nature of Texas, splenic or 
“Spanish fever and of the peculiarities.of Texas or Southern 
‘cattle so diseased, against which this legislation is directed, 
‘thas for its substantial object the protection of the property of 
“the citizens of the state, and therefore ought to be sustained. 
“Clearly the object of the statute is not to obstruct Inter-state 
“commerce, but solely to exclude from the state cattle having 
“contagious and infectious diseases, and therefore wholly for 
“the protection of the property of the state against the noxious 
‘acts of other persons, or such use of their property as is 
“dangerous to the cattle interests of the state. If this law is 
‘not constitutional and within the police power of the state, 
“then the state is absolutely. without power to protect the 
‘property of its citizens. If this and similar statutes are in 
‘conflict with the constitution of the United States, the state 
‘sis wholly disarmed and defenseless to exclude property from 
“the state that is dangerous and injurious to the property of 
‘its citizens. We think the statute can be fully justified as a 
“legitimate exercise of the police power of the state, and that 
“it is not a usurpation of the power vested exclusively in con- 


“gress. Jt ts founded upon the law of self defense.” 


Defendants rely largely on R. R. Co. vs Husen, 5 Otto, 
405, in which a Missouri statute bearing some resemblance to 
the one under consideration, was held to be in contravention 
of the provisions of the constitution of the United States. 


On referring to that decision, it will be found that, except- 
ing the subject matter of the statute, ‘t bears no resemblance to 
the case at bar. 


The Missouri statute under consideration in that case, 
absolutely prohibited the bringing of Texas, Mexican or 


Se 
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Indian cattle into the state for eight months in the year whether 
diseased or not. It provided «That no Texas, Mexican or 
Indian cattle shall be driven or otherwise conveyed into or 
remain in any county in this state between the first day of 
March or the first day of Nov. in each year, by any person 
or persons whatsoever, provided that when such cattle shall 
come across the line of this state loaded on railway cars or 
steamboats and shall pass through this state without being 
unloaded, such shall not be construed as prohibited by this 
act, but the railway company or owners of the steamboat 
performing such transportation, shall be responsiole for all 
damages which may result from the disease called Spanish or 
Texas fever, should the same occur along the line of such 
transportation. 


The second section declares: 

If any person shail bring into this state any Texas, Mexi- 
can or Indian cattle, in violation of this act, he or she shall be 
liable for all costs and damages sustained by disease com- 
municated by said cattle. 

In the language of Justice Strong, “This statute meets at 
the boundary of the state a large and common subject of com- 
merce and prohibits its coming across the state line during 
two-thirds of the year.” It has nothing in common with the 
statute in controversy . 

This case was decided adversely to the staute for the 
reason that it was too broad and made no discrimination as to 
whether the cattle were diseased or not, and that “the reach 
of the statute was far beyond its professed object.” 


In the same opinion Justice Strong, quoting in part from 
Thorp vs. R. & B. R. R. Co., 27th Vt., 149 defines the 
police power of the state: 
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«To extend to protection of the lives, limbs, health, com- 
“fort and quiet of all persons, and protection of all property 
‘within the state. According to the maxim, sic utere tuo ut 
“alienum, non laedas, which, being of universal application, # 
“must, of course, be within the range of leyislative action to 
“define the mode and manner in which everyone may so use his 
‘own as nol to injure others. * * * That by the general 
‘police power of a state, persons and property are subject to 
‘all kinds of restrictions and burdens in order to secure the 
‘general comfort, health and prosperity of the state: of the 
‘“nerfect right of the legislature to do which no question ever 
‘‘was or upon acknowledged general principles ever can be 
‘made. * * * Under which a state may exclude from its 
“limits Convicts, paupers and idiots and persons affected with 
‘contagious diseases. * * -* That the same _ principle 
‘would justify the exclusion of property dangerous to the 
“property of citizens of the state * * * on suchuse of prop- 
‘serty as ts injurious to the property of others. They are self- 
‘defensive. * * * While we unhesitatingly admit that a 
“state may pass sanitary laws for the protection of life, liberty 
‘cand property within its borders, while it may prevent persons 
“and animals suffering from contagious diseases from entering 
“the state, and establish quarantine and reasonable inspection 
“laws, it may not interefere with transportation into or through 
“the state beyond what is absolutely necessary for self pro- 
“tection.” 


The case at bar is not prohibitive. The statute meets 
the owners of cattle at the boundaries of the state without 
restriction or impediment and says: You may enter the state, 
traverse its length and breadth by railway or waterway, drive 
upon its highways, its unimproved or uncultivated lands; all 
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the avenues of egress and ingress are open to you, provided, 
that if you bring into the state cattle which have not been 
wintered one winter north of the southern line of Missouri or 
Kansas, you shall be liable for all damages which may be 
sustained by others by reason of your permitting your cattle 
to run at large, i. e., by reason of your permitting them to 
escape from your control and trespass on the enclosed and 
cultivated fields of the state. 


Surely the jealous eyed Goddess of Commerce could ask 
no greater license, no larger liberty. 


We respectfully submit that the questions certified by the 
court should be negatively answered and the case remanded, 
with instructions to the lower court to overrule the demurrer, 


and entertain plaintiff’s petition. 


I. N. FLICKINGER, | 
Attorney for Plaintiff in Error 


If) 


the avenues of egress and ingress are open to you, provided, 
that if you bring into the state cattve which have not ‘been 
wintered one winter north of the southern line of Misseuri or 
Kansas, you shall be liable for ali damages which may be 
sustained by others by reason of your permitting your cattle 
to run at large, i. e., by reason of your permitting them to 
escape from your control and trespass on the enclosed and 


cultivated tields of the state. 


Surely the jealous eved Goddess of Commerce could ask 


We respectfully submit that the questions certitied by the 
court should be negatively answered and the case remanded, 
with instructions to the lower court to overrule the demurrer, 
and entertain plaintiff’s petition. 

IN. FLICKINGER, 
Attorney for Plaintiff in Error 
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P. C. KIMMISH, 
HENRY TIENKEN, 
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OCTOBER TERM, 1888. 


No. 1254. 
P. C. KIMMISH, 
Plaintif, in Error. 
US. 
JOHN J. BALL, anp 
HENRY TIENKEN, 
Defendants in Error. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES, 
FOR THE SOUTHERN DISTRICT OF IOWA, WESTERN DIVIS- 


ION, ON DIVISION OF OPINION. 
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STATEMENT. 


This case comes to this Court on a division of opinion from 
the United States Circuit Court, for the southern district of 
Iowa, western division. The precise question involved, and 
about which the Hon. J. M. Love, and the Hon. O. P. Shiras 
disagreed, are stated with such clearness and certainty that we 

‘think little more is required of us than to cite the sections of 
the statute of the State of Iowa, and the former rulings of this 
Court. 


The plaintiff in error, P. C. Kimmish, commenced this 
action in the District Court of Harrison County, Iowa, against 
John J. Ball and Henry Tienken, to recover damages for 
bringing ‘Texas cattle into said county during the period pro- 
hibited by the statute of said state, which on application of 
P defendants, was removed to the United States Circuit Court for 
an Hid the southern district of lowa, western division. 


The plaintiff’s petition is in words and figures following: 
“PETITION.” 
“September Term, 1887.” 
“P. C. KIMMISH, Plaintiff,” 
“sys.” 


“JOHN J. BALL anp HENRY TIENKEN, Defendants.” 


“For cause of action herein, plaintiff states that on or 
“about the 20th day of June, 1885, the defendants were the 
“owners of, and had in their possession and control, a herd of 
«Texas cattle, and that said cattle had not been wintered north ‘ 
“of the southern boundary of the states of Missouri or Kan- } | 

“gas, and were purchased at or nea. Ft. Smith, Arkansas, on 
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“or about June 2oth, 1885; that said cattle being in possession 
‘or under the control of the defendants, were allowed and per- 
“mitted by them to run at large in Union township, Harrison 
“county, Iowa, contrary to the provisions of Sec. IV., Chap. 
“185, of the acts of the Twelfth General Assembly, the same 
“being section 4059 of the Code of Iowa; that said cattle were 
‘infected by a disease known as ‘Texas cattle fever.’ ” 


“That by reason of the premises said disease was spread 
“and disseminated among plaintiff’s cattle, whereby they sick- 
“ened and died, and plaintiff has sustained damages in the sum 
“of five thousand doliars, for which amount, with interest and 
“costs, he prays judgment.” 

“S. H. CocHRAN, AND 
‘“FLICKINGER Bros., 
“Attorneys for Plaintiff.” 


To which petition the defendants on the 3oth day of Sep- 
tember, 1887, filed a demurrer in words and figures follow- 
ing. 

“« DEMURRER.” 


“September Term, 1887.” 
“P, C. KIMMISH, Plaintiff,” 


”? 
svg, 


«]. J. BALL anv HENRY TIENKEN.” 


«And now come the defendants and demur to plaintiff’s 
“petition herein filed, upon the following grounds:” 


“rst. That the matters and things alleged and set out in 
“said petition do not constitute any cause of action or ground 
“for recovery against these defendants or either of them, in 
“that they had a lawful and constitutional right to do all and 
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“singular the matters and things therein alleged against them.” 


“2nd. For that sections 4058 and 4059 of the Code of 
‘Iowa, on which plaintiff’s right of action in said court is bas- 
‘ed, is in conflict with section vim, article 1, of the Constitu- 
“tion of the United States, in that the legislature of the State 
‘of Iowa in said section undertook to regulate and interfere 
‘with interstate commerce.” 


“3rd. For that by section vr11, article 1, of the Consti- 
“tution of the United States the sole and exclusive right and 
“power is conferred upon the Congress of the United States, 
‘to regulate commerce among the several states, and the pro- 
‘visions of sections 4058 and 4059 of the Code of Iowa are an 
‘attempt of the State of Iowa to interfere with the right to 
“regulate interstate commerce, exclusively conferred upon the 
‘Congress of the United States.” 


“ath. For that it is provided by Section 1, article 1, of the 
‘sBill of Rights of the Constitution of the State of Iowa, that 
‘among the inalienable rights of men is that of acquiring pos- 
‘sessing and protecting their property, and for that it is provi- 
‘ded by section 11 article rv, of the Constitution of the 
‘‘United States that each state shall be entitled to all the priv- 
“ileges and immunities of the citizens of the several states, and 
‘sections 4058 and 4059 of the Code of Iowa are repugnant 
“to and in conflict with the aforesaid provisions of the Con- 
“stitutions of the State of Iowa and of the United States, in 
‘that they create a disability which reaches to cattle in the 
“state of Texas and in the states south of the southern bound- 
“ary of Missouri and Kansas, without regard to their physical 
“condition, and does not relate to the same class of property in 


5 


“other states ofthe Union or owned by citizens of oth 7 
‘states of the Union.” oS 


“Sapp & Pusey, 
“Attorneys for Defendants.” 


The two sections of the Iowa statute drawn in controver- 
sy by this Demurrer will be found in the Code of 1880, and 
are in the following words: 

“Sec. 4058. If any person bring into this State any 
“Texas cattle, he shall be fined not exceeding $1000.00 or 
‘imprisoned in the county jail not exceeding thirty days, 
“unless they have been wintered at least one winter north of 
“the southern boundary of the State of Missouri or Kansas; 
“provided, that aothing herein contained shall be construed to 
“prevent or make unlawful the transportation. of such cattle 
“through this State. on railways, or to prohibit the driving 
“through any part of this State, or having in possession any 
‘Texas cattle between the first day of November and the first 
“day of April following.” 

“Sec. 4059. If any person now or hereafter has in his 
‘possession in this State aiy such Texas cattle, he shall be 
“liable for any damages that may accrue-from allowing said 
“cattle to run at large, and thereby spreading the disease — 
“among other cattle known as the Texas fever, and shall be — 
“punished as is prescribed in the preceeding section.” | 


These two sections comprise the whole of the Act as it 
passed the rath General Assembly, and is designated as 
chapter 185, sections 1 and 2. By this it will be seen as well 
as by the reading of the two sections that one is. dependent — 
upon the other. No other statement need be made to advise a 
the Court that the controversy between the parties in- 
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volves the constitutionality of the above Act of the Legislature, 
and that the learnec Judges holding the Circuit Court were 
unable to agree as to whether it was constitutional or not. 


BRIEF AND ARGUMENT. 


We claim that this Aci of the Legislature is unconstitu- 
tional and we think the questions involved in this case have 
heretofore been decided by this Court as well as by the 
Supreme Court of the State of Illinois. It is insisted that 
Sections 4058 and 4059 are divisible. Counsel for the plain- 
uff in error insists that while Section 4058 may be unconstitu- 
tional, Section 4059 is not, and a marked distinction is to be 
drawn between the two. Such a position, in our judgment 
1s not sound. We think one section is made to depend upon 
the other and that section 4059 is not susceptible of enforce- 
ment, if constitutional, if. section 4058 was wiped out or re- 
pealed. It provides that: “If any person now or hereafter has 
. in his possession in this State any such Texas cattle.” Who 
can tell what Texas cattle are referred to without looking to 
_ section 4058? Whvo knows what meaning is to be attached 
to the werds, “ such Texas Cattle,” unless he first looks at 
section 4058 to see ? But the section further provides that. 
“He shall be liable for any damages that may accrue by allow- 
“ing said cattleto run at large.” Who can tell what is meant 
by the-words “said cattle,” except as he is informed by the pro- 
‘visions of section 4058? The words“ any such Texas cattle”, and 
the further words, “said cattle”, are material and important 
words in said section, without which it would be meaningless, 
*tAny such Texas cattle”, as well as the words “said cattle”, 
have reference to the cattle designated and described in the 
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preceeding section. We think it quite clear that these two 
sections must stand or fall together. | 


The second ground stated in the demurrer is that the 
above sections of the Code of Iowa are in conflict with section 
8, article 1 of the Constitution of the United States, which 
provides as follows: ‘Congress shall have power to regulate 
‘commerce with foreign nations and among the several States 
‘and with the Indian tribes.” That both the above sections 
of the Iowa Statute are in violation of this provision of the 
Constitution was decided by this Court in the case of 
Railroad Company vs. Husen, 95 U. S. Reports, p. 469. 
This was a case of error to the Supreme Court of the State 
of Missouri involving the constitutionality of an Act of the 
Legislature of that State approved January 23, 1872. It is 
insisted by counsel for plaintiff in error that the Act of the 
Legislature of the State of Missouri is distinguishable from 
the Act of the Legislature of the State of lowas That the 
former is an absolute prohibition, while the latter is not. This 
distinction is untenable. The first section of the Missouri 
Statute prohibited any Texas, Mexican or Indian.cattle being 
driven or otherwise conveyed into, or remaining in any coun- 
ty in the State between the first day ot March and the first 
day of November by any person or persons whomsoever, ex- 
cept cattle which had been wintered the entire winter previous 
in the State. The first section further permits such cattle to 
come across the line of the State, during the prohibited period, 
loaded upon a railroad car or steamboat that shall pass through 
the state without being unloaded, but provides for the liability 
of the railroad company or the owners of steamboats perform- 
ing such transportation, and that they should be responsible 
for all damages which might result from the disease called — 
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Spanish or Texas fever, should the same occur along the line 
of such transportation. A subsequent section of the Missouri 
Statute provides: “That if any person or persons should bring 
‘into the State during the prohibited period any such cattle in 
‘‘violation of the first section of the Act they should be liable 
‘sin all cases for all damages sustained on account of the dis- 
‘ease communicated by said cattle.” 


There is but one difference that we can see between this 
Missouri Statute and the Iowa Statute and that is, the pro- 
hibited period is one month shorter in the Iowa than in the Mis- 
souri Statute. Section 4058 of the Iowa Statute is an abso- 
lute prohibition against bringing Texas cattle into the State of 
Iowa. It provides that if any person doesso, he shall be fined 
not exceeding $1000, or imprisoned in the county jail not 
exceeding thirty days, unless they had been wintered one 
winter north of the southern boundary of Missouri or Kansas. 
The latter part of this section permits cattle to be shipped 
through the State on the railway, to be driven through any part 
of the State, and permits a person to have. the same in posses- 
sion between the first day of November and the first day of 
April following, but at no other time. If he does so 
he is subjected to the pen alty above stated, and 
section 4059 is identical in its proyisions except that 
it gives a party the right of civil action for dam- 
ages sustained. The criminal provisions are alike in both 
of these sections; the time Texas cattle are allowed to be ship- 
ped into the State is alike in both sections. The only material 
difference between them is the right of civil action to recover 
damages. A fair analysis of the Iowa Statute will show it to 
be more obnoxious to the above provisions of the Constitution 
than the Missouri Statute. If the Missouri Statute is unconsti- 
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tutional, as it has been held by this Court to be, the Iowa stat- 
ute must be unconstitutional also. The Missouri case was a 
civil action to recover damages. This case is the same. The 
provision of the Missouri statute as to when damages might 
be recovered, and the Iowa statute are alike, we think, in 
every essential particular. All effort to discriminate between 
the two statutes must be fruitless. The prohibition of Texas 
cattle has been resorted to by the legislatures of almost all the 
northwestern states, and the rrovisions of all of them are in all 
essential respects in substance the same. But few of the states 
have been called upon to determine the constitutionality of 
these statutes. Missouri held her statute to be constitutional. 
The Supreme Court of Illinois cid the same thing until the 
Missouri statute was held by this Court to be unconstitutional. 
The constitutionality of the Illinois statute was passed upon by 
the Supreme Court of that state in the case of Yeasel vs. Alex- 
ander, 58 Ill., 254. This case was commented upon by this 
Court in the case of Railroad Company vs. Husen above 
cited and was admitted to be a case at variance with the views 
reached by this Court. The constitutionality of the Illinois 
Statute was next drawn in question by the Supreme Court in 
the case of Emanuel Salzesntein, et al., vs. Wm. Mavis, report- 
ed in gt, Ill., 391. This question was again before that Court 
in the case of the Chicago & Alton Railroad Co. vs. Charles 
H. Erickson, 91, Ill., 630, and again in the case of Wm, W. 
Jarvis, et al., vs. Ignatius Riggin, 94, Ill., 164. In all these 
cases the Supreme Court of that state ignored and overruled 
the case of Yeazel vs. Alexander holding that the decisions of 
this Court construing the Constitution of the United States were 
binding upon all the Courts of the land. The extent to which 


they recognized this decision of Railroad vs. Husen as going, 
wil! be examined hereafter. 


ve +i <4 “5° i ie: | 
ee Pay, a ‘ae ha » bi , "" 
ore ‘7 My - 
4 : : ‘ 
» - * 
ae ee es ee ee : 
‘ as “ere eres — eeu =e peepee = = a - =p - 
. ee dah - a ra +4.) si as " : " a 4 t * 
* . 
“ 


Io 


The cases decided by the Supreme Court of the State of 
Illinois were all of them civil actions. Two of them were 
brought to recover damages, because the disease known as 
Texas fever had been communicated to the plaintiffs’ cattle. 


In the case of Emanuel Salzenstein, et. al., vs. Wm. 
Mavis, decided by the Supreme Court of the State of Illinois, 
Mr. Chief Justice Craig who delivered the opinion of the 
Court a:nong other things says: “The declaration was, doubt- 
‘less, framed under the provisions of an Act to amend an Act 
‘entitled, an Act to prevent the importation of Texas and 
“Cherokee cattle into the state of Illinois (Rev. Statute 1874, 
‘‘t4r); the first section of which declares; ‘That it should 
‘not be lawful for any person or persons, Railroad Company 
“or other corporation, or any assOciation of persons, to bring 
“into this state auy Texas or Cherokee cattle, except between 
“the G&rst day uf October and the first day of March following 
‘sof each year.’ The second section provides; ‘That it shall not 
‘tbe lawful for any person or persons, or Railroad Company 


“or other corporation or association of persons whatever, 


“within this state, to own or have in possession, or control, 
‘any Texas or Cherokee cattle, at any time, except between 
“the first day of October and the first day of March following 
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‘sof each year. 


The first thing done by the Supreme Court in this opin- 
ion is tO comment upon and overrule the former decision of 
that Court in the case of Yeazel vs. Alexander, in which said 
statute was held to be constitutional. This is done on au- 
thority of the case of Railroad Company vs. Husen. Apo ef- 
fort was made to discriminate between that case and the one 
decided by this Court as is attempted in this case, but the 
Chief Justice replied to that in the following manner: «It is, 


II 


‘“‘ however, contended by plaintiff that the facts averred in the 
‘second and third couris of the declaration distinguishes this 
‘‘case from the Hannibal & St. Joseph Railroad company vs. 
‘‘Husen, in this: that these counts proceed on the theory that 
“the defendants owned or had in possession cattle in this state, 
‘the ownership or possession whereof in this state was pro- 
‘hibited by our statute, while in the case cited the Missouri 
‘statute prohibited the transportation of cattle from other 
‘states through the State of Missouri.” (This is precisely the 
point raised by counsel for plaintiff in error, and the Chief 
Justice of the Supreme Court of Illinois disposes of it in the 
following manner:) ‘“ We cannot, however, understand how 
“the right to transport and bring into this state Texas cattle, 
‘can be exercised, if the owning or possessing of such cattle 
“ within the state is prohibited. The right to transport from 
‘another state into this state, necessarily includes the right of 
‘‘ possession and ownership in the state. If the latter is pro- 
«hibited, the former right must fall with it. If the legislature 
«has the constitutional right to declare that a person shall not 
‘‘ possess or own a certain kind of property within the state 
“which may be raised or produced in another state of the 
‘union, it logically follows that all inter-state commerce in 
“such property is both regulated by the legislature and pro- 
«hibited. We do not understand that the legislature can do, 
“indirectly, that which the constitution of the United States 
“ prohibits to be done, directly. Such, however, would be the 
“case if the theory of the plaintiff in this case was sanctioned. 
‘¢ Under the decision cited, which must control this case, we 
“ perceive no tenable grounds upon which the judgment can 
“be sustained. It will, therefore, be reversed, and the cause 


“remanded.” 
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The next case decided by the Supreme Court of the State 
of Illinois was the case of the Chicago & Alton Railroad Com- 
pany vs. Charles H. Erickson, use, etc. This was an action 
brought against the railroad company to recover damages for 
failing to transport Texas or Cherokee. cattle in obedience to 
the statute of the State of Illincis. The agent in refusing to 
receive and ship the cattle stated as the reason for so refusing, 
that they were Cherokee cattle and that his superiors had in- 
structed him not to receive and ship such cattle. These com- 
mon carriers were held responsible. for the damages sustained 
by the party to his cattle. In passing upon this case, Justice 
Scholfield makes use of the following language: 

« This question is one upon which the decision of the Su- 
‘“preme Court of the United States is paramount, and we 
‘are in duty bound to follow its rulings, however much we 
‘‘ may in opinion disagree with them. We have at the present 
“term followed the decision in Husen’s case. The Act, 
“ being void for repugnancy to the Constitution of the United 
‘States, can neither be regarded as imposing obligations nor 
‘‘ affording protection. ‘There being no reasonable excuse in 
«legal contemplation, shown for the refusal to carry, the judg- 
‘¢ment below must be affirmed.” | 

We especially invite the attention of this Court to the case 
of William W. Jarvis, et al., vs. Ignatius Riggin above cited. 
As the case is a short one, we quote it in full as follows: 

«Per Curiam: Appellee brought an action on the case, 
‘‘ against appellants, to recover damages sustained by appellee, 
‘‘claimed to have been occasioned by reasun of the disease 
“called ‘Texas fever’ being communicated to his cattle by ten 
‘head, or some of them, sold by appellants to appellee; that 
‘appellants sold the ten head to appellee, at the time falsely 
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‘representing that the cattle were from southwest Missouri 
‘and were entirely free from disease, and that they would not 
‘¢communicate disease to other cattle; that in fact the cattle 
‘¢were Cherokee cattle, and were in such a condition as to 
“communicate disease to other cattle; that relying upon these 
‘“‘ representations, appellee turned the cattle so purchased into 
‘‘his pasture with other cattle which he owned, ten of which 
‘contracted disease from them, and eight of the number died, 
‘‘ and the loss was thereby sustained.” 


‘‘ This is the gravamen of the complaint, differently stated 
_*in various counts of the declaration. A demurrer was sus- 
“tained to all but the first count, and leave given to amend. 
‘ Another demurrer was sustained to all but the fourth and 
‘‘seventh counts as amended. It was agreed by the parties 
“that the cause be tried as though the plea of the general is- 
+ sue had been filed. A trial was had by the Court and a jury, 
‘and a verdict for plaintiff. A motion for a new trial was 
« overruled, and judgment rendered for $175 and costs. De- 
‘‘fendants perfected an appeal to this Court, and now urge a 
* reversal.” 


«¢ The questions presented in this record have been decid- 
“ed in Railroad Co. vs. Husen, 95, U.S. R., 465. In that 
‘case, the law under which this action is brought was held to 
‘¢be unconstitutional. And in the case of Salzenstein, et al., 
«vs. Mavis, 91, Ill., 391, which was a case similar to this, we 
«held we were bound by the decision of the Sup.eme Court 
‘of the United States, and conformed our decision to that of 
“the Supreme Court. Those cases are decisive of this, and 
“the judgment of the Court below must be reversed.” 


We have made quotations from the cases cited far in ex- 
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cess of what we would have done, were it not that counsel for 
plaintiff in error, insists quite strenuously that the case at bar 
is distinguishable from the case of Railroad vs. Husen. Our 
purpose in doing so has principally been tu show the extent to 
which that decision goes as viewed from the standpoint of the 
Supreme Court of the State of Illinois, the only Court of final 
resort that has had occasion to consider how far the case of 
Railroad company vs. Husen, yoes. The ground taken by 
counsel is that sections 4058 and 4059 are but police regula- 
tions and therefore not unconstitutional, and in furtherance of 
that position he insists that the Missouri statute was prohibit- 
ory, and that the Iowa statute is not. All that is necessary in 
our Opinion to refute this position is to call attention to the 
plain reading of the case of Railroad company vs. Husen, as 
the Court in that case expressly held it not to be a police reg- 
ulation. The decisions of the Supreme Court of the State of 
Illinois determined the same question in the same way. In all 
of these decisions it is difficult to see how counsel for plaintiff 
in error expects to sustain his position, that the Iowa statute 
is but a police regulation. It is somewhat singular that coun- 
sel should refer to the case of Railroad company vs. Husen, 
as an authority in his favor, for we do not see how it is pos- 


sible to maintain his position without first completely ignoring © 


and disapproving that case in all its bearings. __ It is fully and 
clearly an authority in our favor in every particular, and goes 
much further than is necessary to sustain the unconstitution- 
ality of the law under consideration. _ If that case and the 
IlJinois cases above cited are sound, and, of that there is no 
doubt, we submit that we have reached the end of the con- 
troversy in this case. 


The two sections of the Iowa statute under consideration 


T5 


have been recognized generally by the Bar, by the Courts, and 
by the people in lowa as being unconstitutional since the de- 
cision of the case of the Railroad Company vs Husen. As evi- 
dence of this, we call attention to the fact that the Twenty-first 
General Assembly of the State of Iowa repealed the two 
sections in question and substituted two others in lieu thereof, 
which was thought by the Legislature to obviated the obnox- 
ious character of the former statute. Sections 4058 and 4059 
are expressly referred to and other sections substituted in lieu 
thereof. (See Chapt. 156, Acts of the 21st General Assem- 
bly of the State of Iowa.) 


This legislation was brought about in consequence of 
indictments found and presented by the Grand Juries of Har- 
rison and Pottawattamie Counties against the defendants in 
error. They were first indicted by the Grand Jury of the 
District Court of Harrison County under section 4058. To 
that indictment a demurrer was interposed on the ground that 
that section of the law was unconstitutional, and on authority 
of Railroad Company vs. Husen, the District Court of that 
county sustained a demurrer to the indictment. At the same 
term of the District Court at which the demurrer was sus- 
tained, another indictment was found by the Grand Jury of 
that county under Sec. 4059 thinking thereby to avoid the 
force of the objections made to the indictment under section 
4058. To that indictment a demurrer was interposed on the 
same ground, which after full argument was sustained by the 
District Court. An indictment was also found by the Grand 
Jury of the District Court of Pottawattamie County against 
the defendants in error under section 4059. To that indict- 
ment a demurrer was also interposed on the ground that 
that section of the statute was unconstitutional, which, after 
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full argument was sustained by the District Court of Potta- 
wattamie County, holding that said section of the statuie was 
unconstitutional. 

These are the only instances where the constitutiunality 
of the lowa statute has been drawn in question and passed 
upon, that we are aware of, and these adjudications do not ap- 


. pear of record, but they are true, nevertheless, just as stated. 


* From the foregoing, it has been determined bv the 
Supreme Court of the United States in the case of Railroad 
Company vs. Husen, in three decisions by the Supreme Court 
of the State of Illinois, above referred to, and by the only judi- 
cial decisions in the State of Iowa, and by the legislature of 
said state, that the law in question was unconstitutional and in 
conflict with Sec. 8, Art. 1, of the Constitution of the United 
States. We are not required to state the reasons for this con-— 
clusion because they have been stated by this Court and the 
Supreme Court of Illinois, with more clearness and force than 


_ we are capable of doing. We insist that the discrimination or 


prohibition or burden laid upon Texas cattle, is a direct inter- 
ference with commerce among the states. It is the discrimin- 
ation against Texas cattle, or cattle produced in Texas, that 
makes the Act unconstitutional, and not that it is directed 
against the citizens in the State of Texas. The buying, having 
in possession and transporting of Texas cattle, is commerce 
itself, and any interference with it or attempt to regulate it in 
any manner or form, is in conflict with the above provision of 
the Constitution; for the right to do so, by the Constitution, is 
lodged in the Congress of the United States, and the right of 
Congress in all these regards is exclusive. There is but one 


_case referred to by counsel for plaintiff in error that has any 


bearing upon this question, and that is the case of the 
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Missour1 Pacific Railroad Company vs. Finley, decided by the 
Supreme Court of the State of Kansas. We think this case 
is distinguishable from the case at bar, but if it is not, the 
reasoning upon which it is based, 7. ¢., that the Act of the legis- 
lature of that state is only the exercise of a police power, is in 
direct conflict with the cases we have cited. _If the case is in 
conflict with the case of the Railroad Company vs. Husen, the 
indifference of the Supreme Court of the State of Kansas to 
the decisions of the highest Court of the land and the refusal 
to follow the same, should be condemned instead of supported. 


We wish now to briefly call attention to the 4th ground 
of demurrer, which is that the Act is in conflict with Sec. 2, 
Art. 4 of the Constitution of the United States which provides, 
that: * The citizens of each state shall be entitled to all the 
‘¢ privileges and immunities of the citizens of the several states.” 
Under this provision of the Constitution of the United States, 
the citizens of Texas have the same right to bring their cattle 
into the state of Iowa and there keep or sell or dispose of the 
same, that the citizens of the other states have. They have 
the same right to bring their cattle from the State of Texas 
into the State of Iowa tor barter and sale, as well as for all other 
purposes, that the people of the State of Nebraska, Minnesota, 
Wisconsin and Illinois have, and any prohibition of that right 
is in conflict with the above provision of the Constitution of the 
United States. A law which prohibits or lays burdens upon 
cattle produced in the State of Texas and brought here by the 
citizens of that state, which is not laid upon the cattle produced 
by the citizens of the several states and brought into the State 
of Iowa, is an interference with and a limitation upon the rights 
of the citizens of the State of Texas. If that is tolerated, the 
citizens of the State of Texas are not entitled here in the State 
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of lowa to all the privileges and immunities of the citizens of 
the several states. A law that prohidits a citizen of the State 
of Texas from bringing his cattle into the State of Iowa, or 
creates liabilities or burdens upon his keeping them within said 
state, and extends tothe citizens ct all the other states the 
right to do so without any burden or penalty, is a law that for- 
bids the citizens of the State of Texas from having all the 
privileges and immunities of the citizens of the several states, 
and for that reason is repugnant to Sec. 2, Art. 4, of the con- 
stitutio. of the United States. For these reasons, we insist 
that the statute of the State of lowa under consideration is not 
only a violation of Sec. 8, Art. 1; but also Sec. 2, Art. 4, of 
the Constitution of the United States. 


All cattle were free commoners throughout the county 
of Harrison at the time the cattle of the defendants in error 
are alleged to have been permitted to run at large Prior to 
that time the Legislature of the State of Iowa had a law for 
the submission of the question, requiring owners of cattle to 
herd the same, to the people of each county; where they voted 
in favor of the same it was to be the law, where they voted 
agdinst it the cattle were to be and remain free commoners. 
Harrison county had not up to and prior to that time adopted 
what is called the herd law. It was lawful for cattle to run 
at large. We maintain that it was as lawful for defendants’ 
cattle to run at large, as it was for the cattle of any other 
citizen of Harrison County. That the suit in this case is 
based upon the Iowa statute cannot be questioned; indeed 
that statute is referred to by the plaintiff in his petition and is 
made the basis of his action. It is for violating that statute 
that plaintiff in his petition. bases his right to recover, but it is 
insisted that this section 4059 of the Iowa statute is not pro- 
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hibitory in its terms and this induces us to present one other 
view of that section. The legislature in that section refers to 
“such Texas cattle” and “said cattle,” and to understand the 
meaning of these terms, reference must be had to the preceed- 
ing section. Section 4059 must, we think, be read asfol lows; 
it can mean nothing less: If any person have in his possession 
in this state any Texas cattle which have not been wintered 
at least One winter north of the southern boundary of the State 
of Missouri or Kansas, and which are not brought into the 
State between the first day of November and the first day 
of April fullowing, and allows the same to run at large and 
thereby communicates Texas fever to other cattle; he shall be 
punished for so doing by a fine not exceeding one thousand 
dollars or imprisioned in the county jail not exceeding thirty 
davs, and shall be liable for any damage that may accrue 
from allowing said cattle to run at large ard thereby spread- 
ing the disease among other cattle, known as the Texas 
fever. This is the plain meaning and signification of that 
section, and if it is not as obnoxious to the Constitution of the 
United States as the Missouri or Illinois statute we would 
like some one to point out to us a reason why it is not. 


Counsel claims in his brief, that the meaning of “such” 
in the first section signifies the same as it means where it is 
employed in section 4059. Suppose it does, how does that 
aid him in his claim that the statute is constitutional. “Such 
cattle” as used in the first section means any Texas cattle, and 
is coupled with the provision as to when they may be tran- 
sported through the state; it can refer to nothing but such 
Texas cattle, and the way.it is used in the second section has 
reference to the same thing, that is, any Texas cattle brought 
into this state. It means precisely the same thing as the sec- 
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tion read, as we have above caused it to be. Counsel’s 
suggestion as to the word “such” in section 4058, we think, is 
without force. 


Counsel in his printed brief cites a great many authorities 
on different topics, the materiality of which we are unable to 
see. ‘The question and the Only question in this case, is as to 
whether the Iowa statute is repugnant to the Constitution in 

‘the respects pointed out by the demurrer. | We think, on ex- 

amination, it will be found that but one authority cited by him 
has any bearing or force, and that is the decision of the 
Supreme Court of the State of Kansas. All others are foreign 
to the matter in dispute. What the common law was as to 
cattle running at large, is immaterial. These cattle under the 
laws of the State of Iowa as well as all other cattle, had the 
right to run at large, as there was no law to restrain cattle 
from so doing, in Harrison county. The various decisions re- 
ferred to as to the police powers of the state, we apprehend, 
are not material as authorities in the case at bar, as this Court 
has determined that the “Act of the legislature is not a police 
regulation. For these reasons we have not attempted to 
analyze them, believing such a work unnecessary. 


SUMMARY. 


We have confined ourselves to citing this Court to cases 
directly in point. The case of Railroad Company vs. Husen 
was an action to recover damages for shipping cattle through 
the State of Missouri during the prohibited period by which 
cattle along the route were infected with the disease called 
Texas fever. The right to recover was based directly on the 
Missouri statute. The Supreme Court of Missouri held their 
statute to be a police regulation and therefore constitutional, 
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while this Court held it was not a police regulation and was in 
derrogation of the Constitution and for that reason null and 
void. That it was not only an interference with but a prohibi- 


tion of commerce and in utter disregard of Sec. 8, Art 1 of the 
Constitution. 


The case of Salzenstein, et al., vs. William Mavis decided by 
the Supreme Court of Illinois, was an action to recover dam- 
ages because cattle purchased by the plaintiff from the defend- 
ant communicated the Texas fever to his, the plaintiff’s cattle, 
basing his right to recover upon a statute of that state similar 
to the statute of Iowa, but the Supreme Court of Illinois held 
their statute to be unconstitutional, and that plaintiff had no right 
to recover. 


In the case of the Chicago & Alton Railroad Company vs. 
Erickson decided by the Supreme Court of Illinois and above 
referred to, the plaintiff brought his action to recover damages 
because the railroad company refused to ship his cattle in obe- 
dience to the statute of Illinois. In that case the Supreme Court 
held the law to be unconstitutional; that it was the duty of the 
railroad company to ship the cattle without regard to the stat- 
ute and that it was liable to the plaintiff for damages for not 
doing so. 

The case of Jarvis vs. Riggin decided by the Supreme 
Court of Illinois was an action to recover damages because 
the defendant’s cattle had communicated the disease called 
Texas fever to the plaintiff's cattle. He recovered in the 
court below, but the Supreme Court reversed the judgment 
holding that the statute was unconstitutional, and was in con- 
flict with Sec. 8, Art. 1, as construed and decided by this 
Court in the case of Railroad Company vs. Husen. The lowa 
statute is now and has been recognized by our own courts, 
the legislature, and the public generally as unconstitutional, 
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since the decision by this Court in the case above cited. 

In the light of these decisions we insist that the statute of 
Iowa is unconstitutional and void. These decisions and the 
reasoning upon which the same were based leads us to the fol- 
lowing conclusions: First—The state has no power to 
attempt to regulate or interfere with inter-state commerce. 
Second-—A law excluding from the state during many months 
of the year cattle coming from another state is an attempt te 
regulate commerce and is void. Third—Whhile a state has 
the power to make pclice regulations, it can not be exercised 
on a subject confided exclusively to Congress by the Consti- 
tution. Fourth—A law prohibiting the bringing into the 
state or having in possession Texas or Cherokee cattle is not 
a quarantine or inspection law nor is it within the police 
power of the state; it is an attempt to exercise a power 
confided exclusively to the Congress of the United States. 
Fifth—An act prohibiting a citizen f:om having in possession 
and control Texas or Cherokee cattle and making him liable 
if he does so for damages sustained by their communicating 
disease to domestic cattle, is the exercise of a power vested 
exclusively in Congress by the Constitution. Sixth—The 
power to regulate commerce among the states is vested 
exclusively in the Congress ot the United States and no state 
has any control, whatever, over it. 

With these citations, considerations, and suggestions we 
submit this case, confidently believing that the statute in 
question is unconstitutional and void; that no action can be 
majntained, civil or criminal, based thereon and that this con- 
clusion will be reached by this Court. 


, W. F. SAPP, 
Attorney for Defendants in Error. 
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1 Unitep STATEs OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the district of Massa- 
chusetts, Greeting : 

[Seal of the Circuit Court, Massachusetts. ] 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court before you, 
between the National Security Bank, a banking association and cor- 
poration duly established by the laws of the United States and lo- 
cated and doing business at Boston, in the district of Massachusetts, 
plaintiffs in error, and Linus M. Price, of Boston, in said district, 
receiver of the Pacific National Bank, a corporation duly established 
under the banking laws of the United States and located at Boston 
aforesaid, defendant in error, in an action of contract, a manifest 
error hath happened, to the great damage of the said National Se- 
curity Bank, as by their complaint appears, we, being willing that 
error, if any hath been, should be duly corrected and full and speedy 
justice done to the parties aforesaid in this behalf, do command you, 
if judgment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Wash- 
ington on the second Monday of October next, in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause fur- 
ther to be done therein to correct that error what of right and ac- 
cording to the laws and custom of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the twenty-seventh day of January, in the year 
of our Lord one thousand eight hundred and eighty-five. 

JOHN G. STETSON, 
Clerk of the Circuit Court of the United States, 
District of Massachusetts. 
Allowed by— 
Le BARON B. COLT, 
Circuit Judge. 


2 District OF MASSACHUSETTS, 88: 
‘Circuit Court of the United States. , 
And now, here, the judges of the circuit court of the United States 


_in and for the district of Massachusetts make return of this writ by 


annexing hereto and sending herewith, under the seal of the said 
circuit court, a true and attested copy of the record and proceedings 
in the suit within mentioned, with all things concerning the same, . 
to the Supreme Cuurt of the United States, as within commanded. 
In testimony whereof I, John G. Stetson, clerk of said circuit court 
of the United States in and for the district of Massachusetts, have 


1—166 
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hereto set my hand and the seal of said court this eighth day of 
September, A. D. 1885. 


[Seal of the Circuit Court, Massachusetts. ] 
JOHN G. STETSON, Clerk. 


3 UniTED STATES OF AMERICA, 
Massachusetts District, 


At a circuit court of the United States for the first circvit, begun 
and holden at Boston, within and for the district of Massachusetts, 
on Wednesday, the fifteenth day of October, in the year of our Lord 
one thousand eight hundred and eighty-four, before the Honorable 
Le Baron B. Colt, circuit judge. 


THE NatTionat Security Bank, Defendant, Plainiiff, 
in Error, 
v. In Equity. 
Linus M. Price, Receiver, Plaintiff, Defendant in 
Error. 


The writ of error to the district court of the United States for this 
district in this cause is in the words following, namely: 


4&5 Uwnirep States or AMERICA, 88: 


[u.s.] The President of the United States to the honorable the 
judges of the circuit court of the United States for the 
district of Massachusetts, Greeting : 


Because in the record and proceedings, as also in the rendition 
of the judgment of a plea which is in the said district court before 
you, between Linus M. Price, of Boston, in said district, receiver of 
the Pacific National Bank, a corporation duly established under the 
banking laws of the United States and located at Boston aforesaid, 
plaintiff, and the National Security Bank, a banking association 
and corporation duly established by the laws of the United States 
and located and doing business in said Boston, defendant, in an 
action of contract, a manifest error hath happened, to the great - 
damage of the said defendant, as by its complaint appears, we, being 
willing that error, if any hath been, should be duly corrected and 
full and speedy justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and proceed- 
ings aforesaid, with all things concerning the same, to the circuit 
court of the United States, together with this writ, so that you have 
the same, on the fifteenth day of October next, before the said circuit 
court at Boston, that, the record and proceedings aforesaid being in- 
spected, the said circuit court may cause further to be done herein 


. to correct that error what of right and according to the laws and 


custom of the United States should be done. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
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said Supreme Court, the twenty-third day of July, in the year of 
our Lord one thousand eight hundred and eighty-four. 


ALEXANDER H. TROWBRIDGE, 


Deputy Clerk of the Circuit Court of the United States, 
District of Massachusetts. 


Allowed by— 


THOMAS L. NELSON, 
U. S. District Judge. 


6 The return of said district court on said writ of error is as 
follows: 


DisTRICT OF MASSACHUSETTS, 88 : 
District Court of the United States. 


And now, here, the judge of the district court of the United 
States in and for the district of Massachusetts make- return of this 
writ by annexing hereto and sending herewith, under the seal of 
the said circuit court, a true and attested copy of the record and 
proceedings in the suit within mentioned, with all things concern- 
ing the same, to the circuit of the United States, as within com- 
manded. 


In testimony whereof I, Elisha Bassett, clerk of said district 
court of the United States in and for the district of Massachusetts, 
have hereto set my hand and the seal of said court this thirty-first 
day of July, A. D. 1884. 

[L. s.] ELISHA BASSETT, 
Deputy Clerk. 


7 Transcript of Record of District Court. 


(Annexed to and returned with writ of error dated July 23, 1884, 
and returnable at the October term of the circuit court, A. D. 1884, 
the certificate to the return of the district court being dated July 
31, 1884.) 


UnitTep STATES OF AMERICA, ies 
Massachusetts District, ‘ 


At the district court of the United States begun and holden at 
Boston, within and for the district of Massachusetts, on the third 
Tuesday (being the eighteenth day) of March, in the year of our 
Lord one thousand ei wht hundred and eighty-four, before the hon- 
orable Thomas L. Nelson, judge. 
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Linus M. Price, of Boston, in the district of Massachusetts, as he 
is the receiver, duly appointed; of the Pacific National Bank, a 
corporation duly established under the banking laws of the United 
States and located in Boston aforesaid, Plaintiff, 

v. 

Tue Nationat Security Bank, a banking association and corpora- 
tion duly established by the laws of the United States and located 
and doing business in Boston, in said district, defendant, in an 
action of contract. 


B.S Declaration. 


First count. The plaintiff says he is the receiver ‘of the Pacific 
National Bank of Boston, duly appointed by the Comptroller of the 
Currency and acting as such receiver; that said bank was a banking 
association and corporation duly established and organized under the 
banking laws of the United States, and on or about May 22, 1882, 
had in its possession certain checks on other banks, a list whereof 
being herete annexed, marked “ A,” and a deposit of money to its 
credit in defendant bank, amounting in all to $11,008.20, all of which 
checks and deposit was then owing to said Pacific National Bank ; 
that said bank had, prior thereto, committed an act of insolvency and 
was then in contemplation of insolvency ; that on said May 22, 1882, 
said Pacific National Bank transferred to and deposited with defend- 
ant bank all said checks and transferred to defendant said deposit of 
money, and defendant thereafter coilected all said checks, receiving 
the money therefor; that said transfers were all made with a view to 
prevent the application of the assets of said Pacific National Bank in 
the way and manner prescribed by the National Bank Act of the 
United States, and with a view to the preference of one creditor over 
another, and were utterly null and void; and plaintiff says defendant 
isa banking association and corporation duly established and organ- 
ized under the banking laws of the United States, and since his ap- 
pointment as such receiver he has duly demanded of defendant the 
amount of said checks collected by defendant and of said deposit of 
money, being in all $11,008.20, and defendant declined and refused, 
and still declines and refuses, to pay the same or any part thereof, 
and plaintiff says defendant owes him said sum of $11,008.20 and in- 
terest thereon. : 

Second count. The plaintiff says he is the receiver of the Pacific 
National Bank of Boston, duly sppcinied by the Comptroller of the 
@urrency atid now acting as such; that said Pacific National Bank 
and defendant are both banking associations and corporations duly 
@stablished and organized under the banking laws of the United 
“1 © States and located at said Boston; that on May 22, 1882, de- 
9 fendant, by Charles R. Batt, its cashier, duly appointed, made 

an instrument in writing, commonly called a certificate of 
deposit, payable to the order of E. C. Whitney, cashier, said Whitney 
being then the cashier of said Pacific National Bank, for the sum of 
eleven thousand and eight 4% dollars, payable to the order of said 
Whitney, cashier, on the return of said certificate properly indorsed ; 


a 
rabe 
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that thereafter the said plaintiff, as such receiver, duly presented to 
* said defendant bank said certificate, duly indorsed, and demanded 
payment thereof, but said defendant declined and refused, and still 
declines and refuses, to oF preamp same or any part thereof, and 
defendant owes said plaintiff the amount thereof with interest. A 
copy of said certificate is hereto annexed, marked “ B.” 

rhird count. The plaintiff says the Pacific National Bank of 
Boston is a banking association and corporation duly organized 
under the banking laws of the United States, and he is the receiver 
thereof, duly appointed-by the Comptroller of Currency, and now 
acting as such; that defendant is a national bank and a corporation 
duly organized under the laws of the United States and located:at, 
said Boston; that defendant owes plaintiff as such receiver the sum 
of eleven thousand and eight 4%; dollars, as and for money had and 
received by defendant to the plaintiff’s use, and interest thereon, 
tothe damage of the said plaintiff (as he says) the sum of twenty 
thousand dollars. 


List of Checks Annexed to First Count, Marked A. 


Checks on— Amounts. 

National Bank of the Commonwealth, Boston ES a eee $7 00 

Suffolk National Bank, ssipdidhnseb astabviced 17 82 

sgitpe COTTE ee 83 74 

National Bank of Cissdnaoati esha od PE 294 64 

Blackstone National Bank, gen Sale = a vt Sy 17 13 

National Bank of Redemption ia 635 75 

“6 PT 66 rT Bi Sa Be 1,587 56 

“6 rT 66 wear te eee ER 531 78 

Second National Bank, TS Sees atleiscal 1,653 47 

National Exchange Bank, gfe er eee AE 5,136 30 

10 Now York DAWES 65 ssc sce rdciccicueknccticcue 131 42 

“6 hn SE RAE Sy EAE Se Ce lh, OM, 14 87 

“ an Pia Ema eG PT A RS a EOS 62 85 

* es RS PT NRE tc Ee 394 20. 

National Security Bank, Boston -......-.-----..----- 25 00 

National Bank of Redemption, Boston reagan dihdoedem 108 68 

Central National Bank, = 8 “ = wu .2..----. ---- 4 02 

Mount Vernon National Ee hacen, iain, peemiittinds 14 50 

Lowers (idte.) DOOR on codic cid ick cot ccndncwenccccen 6 60 

éé 66 a a a a 7 50 

6 : iT} OS EOS ER IS ME OF AD PEN RY OSS Ge ee 11 31 

é“ 66 _ Siar ae te ae 8 Sn Sy Ane oe a ae 12 60 

Boston Safe Deposit and Trust Co., Boston .-~.---- . ia 50 00 

New England Trust Co,  “™ Jor .ees---- 9 20 

U. S. Sub-Treasury, tT. edit komoseeon 150 00 
National Security Bank (being balance of Pac. Bank de- _ 

POSE) 26. ce tieey ercanenns Guacca buds eisai swee 40 24 

} $11,008 20 
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Copy B. 
No. 6316. NaTIoNAL Security Bank, 
$11,008.20. Boston, May 22, 1882. 


E. C. Whitney, cash., has deposited in this bank eleven thousand 
and eight ;7,°, dollars, payable to the order of himself on the return 


of the certificate properly indorsed. 
(Signed) CHAS. R. BATT, Cashier. 


Bill of Particulars Annexed to Third Count. 


Amounts collected by defendant as proceeds of checks in follow- 
ing banks, viz: 


1. National Bank of Commonwealth, Boston ...------- $7 00 
2. Suffolk National Bank, pe iceae easy oan 17 82 
3. of “cc 6“ pi te ae ROLF we 83 74 
4. National Bank of Commerce, Fe eaiijiaeiatigaiaaiiaa 294 64 
5. Blackstone National Bank, oS lead ada 17 13 
6. National Bank of Redemption,“ = ---------- 635 75 
11 7. National Bank of Redemption, Boston -.----. 1,587 56 
8. “ce 6c éé fT 3 a, EN 531 78 
9. Second National Bank, . dal icenions 1,653 49 
10. National Exchange Bank, % hetaaianeie 5,136 30 
eee Ne CORE NIE a waitin ethiektn aecertca o neh Sienepemeninnaeabaiaeiann 131 42 
12. ” A>”: aaaealalls tle Sen aetaiet aah tahipeiinbaa oe Maoialoaiaintae 14 87 
13. e Oe AT gdgsabehia ainsi ani oanesenieiee pris eplbediibiinaticliaiets 62 85 
14. * 2 la aiehieh all iedcniem tines teteghgniestn bbedlcicgusiincn 394 20 
15. National Security Bank, Boston ..-.......---.---- 25 00 
16. National Bank of Redemption, Boston --._.....--- 108 68 
17. Central National Bank, eR ES a Vig om 4 02 
18. Mt. Vernon National Bank, a re 14 50 
19. Lowell (Mass.) banks -.-.---.-------.---- 22.22. 6 60 
90. 66 ‘“ hg ILE EAI ANT 7 50 
21. 9 . wr: gilbert Opbauascieliel vhaitibaiocaeri ha itv tniniachinas 11 31 
9 8 « . gh ele OS Re OE ae ae 12 60 
23. Boston Safe Deposit and Trust Co., Boston...______ 50 .00 
24. New England Trust Co... ----_-2--. 9 20 
i Stee, Se SORORITY ccan cistemcim meu dueva ccsum Gemmee 150 00 - 
26. National Security Bank (being Pacific Bank’s deposit) 40 24 
$11,008 20 


This action was entered at the December term of this court, A. D. 
1882, and the following is the marshal’s return therein, viz.: 


Unitep States oF AMERICA,|... 
Massachusetts, es. 
Boston, Nov. 21, 1882. 
Pursuant hereunto, I have this day, at nine o’clock and — min- 


utes a. m., attached a chip, the property of said defendant, and there- 


_& 
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after, the same day, delivered a summons of this writ to S. A. Carl- 
ton, president of said bank. 
N. P. BANKS, 


U. S. Marshal, 
By B. B. JOHNSON, Deputy. 


12 On the first day of January, A. D. 1883, the following an- 
ss swer of defendant and declaration in set-off was filed in court, 
viz. : 
Defendant's Answer. 


And now comes the defendant in the above-entitled action and 
denies each and every allegation in the plaiutiff’s writ and declara- 
tion and every count in said declaration contained, except as. here- 
inafter expressly admitted. : | 

And the defendant, further answering, admits that the said Pa- 
cific National Bank, on or about May 22, 1882, transferred to and 
deposited with the defendant bank certain checks on other banks, a 
list whereof is annexed to the plaintiff’s declaration, marked “A,” 
and a deposit of money to its credit in defendant bank, amounting 
in all to eleven thousand and eight and 4% dollars and no more; that 
the defendant thereupon, in consideration thereof, gave to the said Pa- 
cific National Bank a certificate of deposit for the said sum of eleven 
thousand and eight ~4% dollars, like that a copy whereof, annexed 
to the plaintiff’s declaration, is marked “ B.” 

And this defendant, without admitting the right of said Linus M. 
Price, as receiver as aforesaid, to have or maintain any action in 
his own name upon any claim due to said Pacific National Bank, 
and particularly upon the instrument a copy whereof is annexed to 
the plaintiff’s declaration and marked “B,” further says that it has 
a claim in set-off against said Pacific National Bank, as set forth in 
the declaration in set-off filed herewith, of tle benefit whereof this 
defendant may be deprived by the maintenance of said action in 
the name of Linus M. Price, receiver; wherefore this defendant 
says that said action ought to be brought, if this defendant is liable 
to anybody for any of the causes of action set forth in said declara- 
tion, in the name of said Pacific National Bank, and not in the name 
of said Linus M. Price, as receiver thereof or otherwise. 

NATIONAL SECURITY BANK, 
By its attorney, JOHN C. COOMBS. 


13 Defendant's Declaration in Set-off. 


And now comes the defendant and admits and says that both 
said Pacific National Bank and itself are banking associations and 
corporations duly established under the laws of the United States, 
and that each is located and does business in said Boston, and that 
said Linus M. Price is the receiver of said Pacific National Bank, 
and brings said action against this defendant in his capacity as such 
receiver and not otherwise. 

. And this defendant further says that, for value received, on May 
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13, A. D. 1882, said Pacific National Bank, by E. C. Whitney, its 
eashier, duly authorized, made an instrument in writing, commonly 
called a certificate of deposit, for the sum of ten thousand dollars, 
payable to the order of National Security Bank on the return of said 
certificate ._properly indersed, a copy whereof is hereto annexed, 
marked “D,” and payment thereof was duly demanded, and the 
defendant neglected and refused to pay the same. 

And said Pacific National Bank owes, and said Linus M. Price, 
as the receiver of said Pacific National Bank, for the purpose of a 
set-off to the cause of action set forth in the plaintiff’s declaration, 
owes, this defendant the amount of said certificate of deposit, to wit, 
ten thousand dollars and interest thereon. 

Second count. And the defendant further says that one M. Karger 
made a certain instrument in writing, commonly called a draft or 
check, for five hundred dollars, directed to one S. Kuhn and Sons, 
pavable to one S. Hirshberg and Bros., or order, and said Hirshberg 
and Bros. indorsed the sametosaid Pacific National Bank. A copy of 
said draft with indorsement thereon is hereto annexed, marked “ E;” 
and said Pacific National Bank deposited with and transferred and 
delivered said draft to this defendant and requested this defendant 
to advance and pay and this defendant did advance and pay to it, 
said Pacific National Bank, on account of and in.anticipation of the 
due payment of said draft by said 8. Kuhn and Sons, the sum 
thereof, to wit, five hundred dollars, and payment of said draft was 
duly demanded by said 8. Kuhn and Sons, who neglected to pay 

the same, and dve notice of its non-payment was given to 
14 said Pacific Natiunal Bank; and said Pacific National Bank, 

and the plaintiff as receiver thereof, for the purpose of set-off 
as aforesaid, owe the defendant the amount of said draft and inter- 
est thereon. 

Third count. For the same cause of action as the last preceding 
count. 

And the defendant further says that the said Pacific National 
Bank, and the plaintiff as receiver thereof, for the purpose of set-off 
as aforesaid, ewes it five hundred dollars for money received by the 
plaintiff to the defendant’s use. 

Fourth count. And the defendant further says that one Henry 
Stein and Company made a certain instrument in writtng, com- 
monly called a draft or check, for two hundred dollars, a copy of 
which, with the indorsement thereon, is hereto annexed, marked 
“}” directed to the Importers’ and Traders’ National Bank of the 
State of New York, payable to the cashier of the said Pacific National 
Bank, or order, and E. C. Whitney was the cashier of said Pacific 


_ National Bank, and as such and for and in behalf of said Pacific 


National Bank, for value received, indorsed the same to the defend- 
ant, and payment of said draft was duly demanded of the said 
Importers’ and Traders’ National Bank, who neglected. to pay the 
same, and due notice of its non-payment was given to said Pacific 
National Bank and the cashier thereof, and said Pacific National 
Bank, and said plaintiff as receiver thereof, for the purpose of set-off 
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as aforesaid, owes the defendant the amount of said draft and in- 


terest thereon. 
| NATIONAL SECURITY BANK, 
By its attorney, JOHN C. COOMBS. 


Copy D. 
Tue Paciric NatioyaLt Bank or Boston, Mass. 
$10,000. | Boston, May 13th, 1882. 
This certifies that there has been deposited in this bank ten thou- 


sand dollars, payable to the order of Nat. Security Bank on return 
of this certificate properly indorsed. 


No. 2513. E. C. WHITNEY, Cashier. 
(Countersigned) G. H. BENYON, Teller. 

15 Copy E. 
No. 872. : C1ncINNATI, May 15th, 1882. 


S. Huhn & Sons (stamp), 72 West Third Street: 
Pay to S. Hirshberg & Bros., or order, five hundred 5 dollars 


(3500575). 
wate M. KARGER. 
(And indorsed on the back :) S. Hirshberg & Bros. 
Copy F. 
[Stamp.] No. 82. Boston, May 20th, 1882. 


THE IMPORTERS’ AND TRADERS’ NATIONAL BANK oF New YorK. 


The New York Clearing House Association pay to cashier Pacific 
National Bank, or order, two hundred dollars. 
$200. HENRY STEIN & CO., 
Per JACOB COLBORN, Attorney. 
(Indorsed on back :) E. C. Whitney. 


Frem said December term, A. D. 1882, this action was continued 
to the March term of this court, A. D. 1883, when, on the seventeenth 
day of April, A. D. 1883, the following amendment to declaration 
was filed in court by consent, viz: 


Amendment to Declaration. 


The plaintiff moves to amend his declaration by —— out the 
first count in the same and substituting therefor the following — 


amended count in place of same. 
By his attorney, A. A. RANNEY. 


16 The plaintiff says that the Pacific National Bank of Boston, 

| heretofore and. prior to the acts herein mentioned, was duly 
organized and authorized to do business as a national bank or 
banking association under and by virtue of an act of Congress’ 


2—166 . 


| 10 NATIONAL SECURITY BANK VS. PETER BUTLER, RECEIVER, €C. 


whose provisions are embraced in title sixty-two of the Revised 
Statutes of the United States, located and having its banking house 
at Boston, in the State of Massachusetts; that it thereafter proceeded : 
to do the business of banking at said Boston, and was subject to 
said acts of Congress and the provisions of all other acts of 
Congress supplemental thereto and in amendment thereof; that 
said banking association became insolvent and failed, and the . 
Comptroller of the Currency, on the twenty-second day of May, 
A. D. 1882, upon being satisfied of the insolvency of said bank, | 
appointed the said plaintiff receiver of same, and he was thereupon 
duly qualified to act in that capacity for the purpose of closing 
up said association, with all the rights, powers, and duties conferred 
upon him by acts of Congress and the law in that behalf provided ; 
that said bank stopped busines and closed its doors on the twentieth 
day of May, A. D. 1880, being deeply inshlvent and unable to pay its 
debts and liabilities; that steps were on that day taken to represent 
it insolvent to the said comptroller and havea receiver appointed in 
conformity to law for the purpose of clusing up the association ; that 
it was determined not to open the doors of the bank or carry on 
business longer on the said twentieth day of May, 1882; that on that 
day the said defendant bank was owing the said Pacific National 
Bank in account as a balance on book the sum, or about the sum, 
of $40.24, and the said defendant bank also held against said Pacific 
National Bank other claims and demands, and particularly a so- 
called obligation or certificate of deposit for $10,000, or thereabouts, 
and other claims as alleged; that on the twenty-second day of May, 
1882, the said Pacific National Bank, through its cashier, although 
it was then insolvent or contemplated insolvency and had then 
actually failed and stopped business and taken the steps afore- 
17 said for the appointment of a receiver, transferred and de- 
livered to the defendant bank certain checks, drafts, bills, and 
other property, which are described and named in the schedule 
hereto annexed and marked —, the amount of which on their face 
and value was the sum, or about the sum, of $ —; that this sum, 
including un alleged balance due from the defendant bank to the 
said Pacific National Bank, to wit, the balance of $40.24 aforesaid, 
amounted to $11,008.20, and that thereupon the defendant bank 
gave to E. C. Whitney, cashier of said Pacific National Bank, a so- 
called certificate of deposit, a copy of which is hereto annexed, 
marked B; that on same day the said Whitney gave C. R. Batt, 
cashier of defendant bank, a paper writing, of which a copy is hereto 
annexed, marked C ; that the last said paper was signed and delivered 
soon after the said transfer and deposit were made; that said defend- 
ant bank collected and received the money upon the said checks, 
drafts, bills, or papers so delivered, transferred, or deposited as afore- 
said ; that the said plaintiff, after. his said appointment, took possesion 
of the assets and property of the said National Pacific Bank; and 
said paper writing, called a certificate of deposit, was delivered to 
him among the other assets of the bank; that he stood and stands 
_ upon all the rights of the bank of which he is receiver as afore- 
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said and of the creditors thereof; that upon his appointment he de- 
manded of the said defendant bank the said property so delivered 
to them or the avails thereof, but the defendant refused to deliver 
or pay the same, claiming a right to set off the same or apply the 
same on the alleged indebtedness of the said Pacific National Bank 
to it, the said defendant, especially the said certificate of deposit for 
$10,000 held by the defendant. 

The plaintiff says and avers that the said Pacific National Bank 
was, on said twentieth day of May and for a long time before then, 
insolvent and unable to pay its debts and liabilities and has been 
so ever since; that the said Pacific National Bank, its directors and 
officers, well knew the same and contemplated insolvency ; that 
said Pacific Bank was in the same or a worse condition on May 22, 
1882, when said transactions were had on that day, and have been 
ever since; that on the closing up of said bank the property and assets 

of the same will only pay but a small per cent. of its then 
18 indebtedness ; that the said transfers of property or the de- 

posits thereof named were in fraud of the creditors of the said 
Pacific National Bank with the view of giving the defendant a pref- 
erence over its other creditors by having the same operate as payment 
of the debts due defendant bank by the said Pacific National Bank by 
way of set-off or otherwise ; that the said transfers and deposits of 
property were illegal, and if allowed to operate as a set-off or in pay- 
ment of said indebtedness it will work an unlawful preference of 
one creditor over another; that the said Pacific National Bank, its 
officers, and especially said Whitney, as cashier, well knew when he 
made said transfer of property and said deposits after said bank was 
insolvent and had semeally 
ings were being had for the appointment of a receiver to close u 
the association that the same or the avails thereof when collected 
or the said paper writing or certificate of deposit would be or might 
be availed of for the payment of the indebtedness aforesaid due said 
defendant by way of set-off or otherwise, and contemplated the same 
or was bound and is presumed by law to have contemplated and 
intended the same. The plaintiff avers further that said defendant 
promised to pay the said checks or the avails thereof to the receiver 
when appointed and took the same in his behalf. 

The plaintiff says and avers that the defendant bank owes him 
and is bound to pay him, as receiver, the said sum of $11,008 +4, 
with interest thereon, or at least that sum, less the $40.24, the balance 
due the said Pacific National Bank as balance of account on May 
20, 1882, and he brings this suit to recover the same. 


By his attorney, A. A. RANNEY. 


failed and stopped business and proceed- — 
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A. 


List of checks deposited by the Pacific National Bank of Boston 


with the National Security Bank of Boston on May 22d, 1882, and 
for which the Security Bank gave their certificate of deposit, No. 
6316, for $11,008.20 in return. 


Checks on the following banks: 


19 National Bank of Commonwealth, Boston .-.--. $7 00 
Suffolk National Bank, wine Tore 17 82 
: rf; ‘6 ‘6 66 EEN 83 74 
National Bank of Commerce, ae ahs 294 64 
Blackstone National Bank, sie ree 17 13 
National Bank of Redemption, © 2, abiaeiiaai 635 75 
6 66 rT 66 a oa 1,587 56 
6 66 ‘c We ee 531 78 ° 
Second National Bank, ane oN ae 1,653 49 
National Exchange Bank, ge ere 5,136 30 
Be: FORK DORR os ccikcins occs<scnccidinimbnbieben 131 42 
6s pe SE NSE ARE CON AEE NE re Cre ETERS 14 87 
66 LT GEO DEO PON Mer eS» FEE a 62 85 
" ae ONES EME TEMPE MTS gee te TRE 394 20 
National Security Bank, Boston -..-..-----.-.--.---- 25 00 
“ Bank of Redemption, Boston--_-- .-.. -...---- 108 68 
Central National Bank, Oi asinealblgliiag tack a ~—4 02 
Mount Vernon National Bank, “ -...-----.-- ~~. 14 50 
Checks on Lowell (Mass.) banks------------.-..----- 6 60 
és 66 06 FR a a a Ea es 7 50 
66 66 éé ae nt ee Pe Lee: OO Sig Ee ETAT 1] 31 
és 6c é“c se SURI ST EA oe oe Ee RE 12 60 
Boston Safe Deposit & Trust Co., Boston_.......--...-.- 50 00 
New England Trust Co., OO stall i alee 9 20 
U.S. SekiPecasere, mig ere oy Fe oe - 150 00 
National Security Bank, Boston (our balance deposited 
I iii it even ici ences wth icine bei cecal dead 40 24 
$11,008 20 
B. 
No. 6216. NATIONAL Security Bank, 
$11,008,7,%. Boston, May 22, 1882. 


E. C. Whitney, cash., has deposited in this bank eleven thousand 
and eight dollars, payable to the order of himself on the return 


of this certificate properly indorsed. 
CHAS. R. BATT, Cashier. 


_ 


<< 
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20 C. 
2373. 


Lewis Coleman, president. E. C. Whitney, cashier. 


Receiver’s office, the Pacific National Bank, No. 105 Devonshire St. 
(directly opposite post office). Linus M. Price, receiver. 


Boston, May 22, 1882. 
C. R. Batt, cashier: 

Str: L hold your certificate of deposit for $11,008.20 given in pay- 
ment for our balance, said certificate having been given principally 
for checks on other banks not yet collected by you received by us in 
due course of business and delivered to your bank for collection. I 
agree to hold it and not to use it until said checks shali be collected 
by you, subject to the demands of a receiver and for the protection 
of your bank on account of said checks, but without any personal 
responsibility on my part. 


E. C. WHITNEY, Cashier. 


On the seventeeth day of April, A. D. 1883, the following answer 
to declaration in set-off was filed in court by consent, viz: 


Answer to Declaration in Set-off. 


The said plaintiff, for answer to the defendant’s declaration in set- 
off, says that he denies each and every allegation, item, and particu- 
lar in defendant’s declaration in set-off and in each count thereof 
contained, the same as if each was specified and repeated herein and 
denied separately and in its order. 

He says further that if the demands and indebtedness set up and 
alleged in said declaration in set-off exist they are only such as can 
be proved before him, as receiver, and allowed among the other debts 
of ‘the Pacific National Bank, so that the defendant may share 
equally with the other creditors of said Pacific National Bank, of 
which plaintiff is receiver, and that they are not subjects of set-off 

in this suit. 
21 He says and avers that the said demands and debts existed 

and accrued, if at all, prior to May 20, 1882; that on that day 
the said Pacific National Bank was deeply insolvent and failed ; 
that on said day directors of said association were sent to Washing- 
ton to communicate the fact of insolvency to the Comptroller of the 
Currency and to have a receiver of the bank appointed, and it was 
then determined not to continue business longer or to open the 
doors of said bank for business again; that, accordingly, on the 
twenty-second day of May, 1882, the Comptroller of the Currency, 
under and in pursuance of the act of Congress entitled “An act 
authorizing the appointment of receivers of national banks, and 
for other purposes,’ approved June 30, 1876, appointed the said 


plaintiff as receiver of said Pacific National Bank for the purpose 


of closing up said associaiion, he being satisfied of its insolvency, 
and said plaintiff took possessiun of the assets and property of said 


iondiieetianiaetennieioe commas 
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‘bank and proceeded to close the same up, with all the rights and 
wers conferred by acts of Congress and by law in that behalf. 

e says and avers further that on the 22d day of May, 1882, after 
said Pacific National Bank had failed and became insolvent and 
were contemplating insolvency, and after they had taken the steps 
aforesaid for the appointment of a receiver and had concluded not 
to continue their business further, they, the said Pacific National 
Bank, by their cashier, with full knowledge of their insolvency, 
and knowing that said defendant bank held claims and demands 
against said Pacific National Bank, and the ones declared on 
in said declaration in set-off all area part of the same, proceeded 
to deliver and transfer and to deposit to and with said: defendant 
bank the property described and specified in plaintiff’s said decla- 
ration and the schedule thereto annexed; that the same was done 
when the bank was insolvent or in contemplation of insolvency, 
with a view of giving a preference to said defendant bank over other 
creditors of said Pacific National Bank by thus enabling the de- 
fendant to use in set-off, if possible, the claims and demands which 
they held against the said Pacific National Bank, and which they 
have set up in their said declaration in set-off, and as a defence to 
the claim which the receiver might have for the claims sued for 
by him when he was appointed ; that said transfer, delivery, 

22 and deposit of the property hereinbefore described was a 
fraud upon the creditors of said Pacific National Bank, and 

the set-off alleged and claimed in said declaration in set-off, if al- 
lowed, would operate as an iilegal preference over the other creditors 
of said Pacific National Bank, whose debts, as due from bank last 
named and proved before said receiver, amount to not less than 
$ , and enable the said defendant bank to get its pay in full, 
while the other creditors would and will get but a small percentage 


of theirs. 


The plaintiff says further that the said defendant bank, in case the 
said Pacific Bank did not deliver and transfer to and deposit with 
saad defendant the said property named, with the view of givin 
them a preference over other creditors, as hereinbefore alleged, di 
receive the same, with the agreement that they should be subject 
to the demands of a receiver when ap inted ; that said Pacific 
National Bank, being indebted to defendant bank, transferred and 
delivered to the latter and deposited therewith the said propert 
hereinbefore described for the purpose of paying the said inde ted- 
ness when said Pacific National Bank was insolvent or contem- 
plated insolvency and with a view of giving said defendant a pref- 
erence over other creditors, and that a certificate of deposit was 
given said Pacific National Bank for the sum of eleven thousand 
and eight 9; dollars for an alleged balance due said Pacific Na- 
tional Bank, and that the said delivery, transfer, and the deposit 
were illegal, contrary to the acts of Congress, fraudulent as against 
the other creditors of said Pacific National Bank, and were null 
and void; that defendant had no right to set-off the claims and 
demands alleged and set up in said declaration in set-off asa de- 


fence to the action of plaintiff, for the further reason that the de- 


ee 


“ees 6 
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fendant bank took said property, as the plaintiff states and avers, 
with the knowledge and with the express agreement and under- 
standing that a receiver was to be — or was then already 
appointed, to close up said Pacific Bank, and that said check or 
drafts or the avails thereof, if ¢ollected and when collected, should 
be paid to the receiver, and subject to his demand ‘and claim for 
sume. 
The plaintiff says further that the certificate of deposit for ten 
thousand dollars set up in the declaration in set-off was extended, 
and the time of payment extended, for four, eight, and 
23 twelve months from its date, and made payable in three sev- 
eral instalments at those dates; that the same was without 
consideration, and was given without authority of law and was 


illegal and void. 
By his attorney, A. A. RANNEY. 


On the 23d day of April, A. D. 1883, the following amendment to 
defendant’s declaration in set-off was filed in court by consent and 
allowed, viz: 


Amendment to the Defendant’s Declaration in Set-off. 


And now comes the defendant and moves for leave to amend its 
said declaration in set-off in said case by striking out the second 
and third counts thereof, and the defendant repeats and reiterates 
its declaration in set-off as amended as and for its declaration in 
set-off to the plaintiff’s declaration as amended. 

NATIONAL SECURITY BANK, 
By its attorney, JOHN C. COOMBS. 


On said 23d day of April, A. D. 1883, the following answer of de- 
fendant to plaintiff’s amended declaration was filed in court by con- 
sent and allowed, viz: 


Defendant’s Answer to Plaintiff’s Amended Declaration. 


And now comes the defendant and denies each and every allega- 
tion in the plaintiff’s amended declaration contained, except so far 
as any allegation thereof espe be expressly admitted in the defend- 
ant’s amended answer to the plaintiff’s original declaration, and 
the defendant repeats and reiterates its answer as amended to the 
plaintiff’s said declaration as said declaration was originally filed, 
as and for its further answer to said declaration as amended. 

NATIONAL SECURITY BANK, 
By its attorney, JOHN C. COOMBS. 


24 On said 23d day of April, A. D. 1883, the following motion 
to amend defendant’s answer was filed in court by consent, 


viz: 
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Motion to Amend Defendant’s Answer. 


And now comes the defendant and moves for leave to amend its 
| answer in the above-entitled action by inserting immediately after 
ae the following words, as they appear consecutively in said answer, 
| “that the defendant thereupon, in consideration thereof,” the follow- 
ing words and phrases, “ and of a certain check drawn by said Pa- 
cific National Bank to the amount thereof, payable to the National 
if Security Bank,” and by inserting immediately after the following 
i words, as they appear consecutively in said answer, “a copy whereof 
: 


annexed to the plaintiff’s declaration is marked ‘ B,’” the following 
words and phrases, “ which certificate the defendant has at all times 
been ready and willing and has offered to pay to said Pacific 
National Bank or its proper representative, less the amount of cer- 
tain items of and an account in set-off held by said National Se- 
curity Bank against said Pacific National Bank, a statement whereof 
is contained in the declaration in set-off filed herewith in said case.” 
NATIONAL SECURITY BANK, 


By its attorney, JOHN C. COOMBS. 


From said March term, A. D. 1883, this action was continued from 
term to term to this present term, and on the twenty-second day of 
April, A. D. 1884, the following motion to amend defendant’s dec- 
laration in set-off was filed in court by consent, viz: 


aE ee tact tact 


- 
ata 


Motion to Amend Defendant’s Declaration in Set-off. 


| 
| 
| And now comes the defendant and moves for leave to amend the 
first count of his said declaration in set-off by adding immediately 
after the words, “and payment thereof was duly demanded,” therein 
contained, the words, “by the defendant, and such demand 
25 was also waived by the plaintiff, and was rendered unneces- 
sary and unavailable because of the insolvency of said Pacific 
| © National Bank.” 
I Also by adding the following count to said declaration in set-off : 
And now comes the defendant and. admits and says that both said 
Pacific National Bank and itself are banking associations and cor- 
porations duly established under the laws of the United States, and 
that each is located and does business in said Boston, and that said 
Linus M. Price is the receiver of said Pacific National Bank and 
brings his said action against this defendant in his capacity as such 
receiver and not otherwise, and said Pacific National Bank owes, 
and said Linus M. Price, as the receiver of said Pacitic National 
Bank (for all the purposes of a set-off to the cause of action set 
forth in plaintiff’s declaration), owes, this defendant, to wit, said 
oe _ National Security Bank, the sum of ten thousand dollars, as and for 
eae | aoe money had and received by defendant to the plaintiffs use, and in- 


terest thereon. 7 
NATIONAL SECURITY BANK, 
By its attorney, JOHN C. COOMBS. 


a — 
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Issue being thus joined, this cause was, on the twenty-fourth day 
of March, A. D. 1884, committed to a jury which had been duly 
impanelled and sworn to try the same, who, after hearing all mat- 
ters and things concerning the same, returned their verdict therein, 
and upon oath said that they “find for the plaintiff and assess 
damages in the sum of twelve thousand two hundred and thirty- 
two dollars and 0 Sl cents.” 

On the twenty-sixth day of April, A. D. 1884, the following ex- 
ceptions of defendant were filed in court and allowed, viz: 


Defendant's Bill of Exceptions. 


This was an action of contract by the receiver of the Pacific Na- 
tional Bank to recover the sum of $11,008.20 deposited with the 
defendant bank by the cashier of the Pacific Bank Leber plaintiff’s 
appointment as receiver. 

The declaration contained three counts, all being for the 
26 same cause of action. The first count sought to recover this 
suin as having been unlawfully deposited with the defend- 
ant in violation of section 5242 of the Sevienl Statutes of the United 
States, and as being a payment after the commission of an act of 
insolvency by the Pacific Bank, and with a view to preferring de- 
fendant to other creditors of the Pacific Bank, and to prevent the 
application of the assets of that bank in the manner prescribed by 
the laws of the United States, and also on a promise by. the defend- 
ant to pay the money made after the insolvency of the Pacific Bank 
was known to both parties and in view of that fact. 

The second count was on a negotiable certificate of deposit for the 
above sum given- by defendant to the Pacific Bank. 

The third count was for money had and received. 

The pleadings may be referred to. 

The defendant pleaded in set-off and claimed to be allowed a 
negotiable certificate of deposit for $10,000 given by the Pacific 
Bank to the defendant and held by the defendant at the time of the 
deposit above mentioned and ever since. 

At the trial it was admitted that $40.25, parcel of the amount 
sought to be recovered, was on deposit in the defendant bank before 
the commission of any act of insolvency by the Pacific Bank, and 
that as to so much of the plaintiff’s claim the set-off was a good 
answer. | 

As to the rest of the claim the following facts were proved or 
admitted: 

On Saturday, May 20, 1882, the Pacific Bank, which had previ- 
ously failed in November, 1881, and had afterwards reorganized and 
done business, being deeply insolvent, its directors held a meeting 
in the afternoon, after the regular close of business for the day, and 
passed these votes, which votes and the proposed action the directors 
purposely kept concealed until they were carried out— 


_ “Voted, To go into liquidation. 
“Voted, That the bank be closed to business. 
“Voted, That Lewis Coleman, president ; Micah Dyer, Jr., Andrew 
3—166 
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F. Reed, directors, and William J. Best be, and hereby are, appointed 
a committee to proceed to Washington to confer with the Hon. 

John J. Knox, Comptroller of the Currency, as to the measures 
27 proper to be taken in the present situation; that if the Comp- 

troller shall deem it necessary to appoint a receiver the direct- 
ors unanimously recommend for that position Mr. E. C. Whitney, 
who since March 18 has discharged the duties of cashier with great 
ability, diligence, and energy, and who is perfectly familiar with the 
assets, liabilities, and affairs of the bank and thoroughly understands 
the steps necessary to be taken to speedily and profitably realize upon 
the estate to the fullest extent; that if Mr. E. C. Whitney shall be. 
appointed receiver of the bank the directors will furnish satisfactory 
bonds for the faithful discharge of his duties to any amount which 
the Comptroller may require.’ 

And the bank never after did any business except so far as appears 
in this bill. The committee of the directors went to Washington on 
Saturday night and on Monday, May 22, saw the Comptroller, who 
pa the plaintiff receiver about ten o’clock a. m., and the 
plaintiff left Washington on Monday and on the following day ar- 
rived in Boston and took possession of the bank. 

For some time before this, and ever since the resuscitation of the 
bank after its first failure, the Pacific Bank, not being a member of 
the Boston clearing-house, had been in the habit daily of depositing 
with the defendant all checks received by the Pacific Bank to be 
collected through the clearing-house by the defendant, with which 
om Pacific Bank was credited as a depositor and against which it 

rew. 

On Monday morning, May 22, Whitney, the cashier of the Pacific 
Bank, received by mail, as usual, many letters enclosing drafts 
and checks, and sent all these checks and drafts, amounting to 
$10,967.95, to the defendant bank, where they were received and 
forthwith sent to the clearing-house with other checks to be cleared 
by defendant. 

The messenger who carried the checks to the defendant took at 
the same time and presented to the defendant a check drawn by 
Whitney for $11,008.20, being the whole amount of the checks then 
deposited and $40.25 already to the credit of the Pacific Bank on its 
current deposit account with the defendant. . 

The defendant’s paying-teller, at the messenger’s request, gave 
him the defendant’s negotiable certificate of deposit, payable on de- 

mand, for the said sum of $11,008.20. The defendant at that 
28 — time held the negotiable certificate of deposit of the Pacific 
| Bank, payable on demand, for $10,000. Copies of both of 
2% certificates are hereto annexed, marked Exhibits “A” and 

These transactions took place as early as half-past nine on the 
morning of May 22, and no officer of the defendant bank then knew 
or suspected that the Pacific Bank was insolvent or contemplating 
insolvency, or was not doing business as usual, or that its directors 
had voted to close it, or that application was to be made for a re- 
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ceiver, and no application had, in fact, at that time been made to 
the Comptroller, it being made about 10 a. m. of that day. 
The parties have duly demanded of each other payment of their 


respective claims. 

There was other evidence given in the case on both sides, and 
particularly on the question whether any—and, if any, what—agree- 
ment was afterwards — between Whiting, the cashier of the Pacific 
Bank, and Batt, the cashier of the defendant bank, as to the terms 
and conditions on which the deposit made on May 22nd, as above 
stated, should be held by the defendant, part of this evidence con- 
sisting of a letter from Whitney to Batt. The defendant requested 
the judge to submit to the jury the three following questions: First, 
whether or not there was in fact any view or intent on the part of 
the Pacific Bank or any of its officers to give a preference to the 
defendant over other creditors, or to prevent the application of the 
assets of the Pacific Bank in the manner prescribed in the bank act; 
second, whether or not any subsequent agreement was made vary- 
ing the relation of the two banks as they existed at the time the 
checks were deposited ; third, if the jury answer the preceding ques- 
tion in the affirmative, whether or not such agreement was expressed 
in Whitney’s letter. 

The defendant at the same time prayed the judge to give several 
rulings on matters of law applicable to the facts as they might be 
found by the jury on the above issues. 

But the judge refused to submit the above or any questions what- 
ever to the jury or to give any of the rulings prayed for, on the ground 
that the issues were immaterial, and that there was no question for 
the jury, and ruled as matter of law that on the undisputed facts in 

the case the plaintiff was entitled to recover the amount of 
26 the checks and drafts deposited by the Pacific Bank in de- 

fendant bank on Monday; that the vote passed by the di- 
rectors of the Pacific Bank on Saturday, the bank being then 
insolvent, followed by the application for a receiver and the appoint- 
ment of a receiver by the Comptroller of the Currency on Monday, 
was an act of insolvency by the Pacific Bank within the meaning of 
sect. 5242 of the Revised Statutes of the United States, and that 
after the passage of that vote by the directors the cashier of the 
Pacific Bank had no authority to make any such disposition of the 
checks and drafts received by him on Monday as to enable the de- 
fendant bank to,apply them or their proceeds in eS of or as 
a set-off against the debt then due to it from the Pacific Bank, and 
that it was immaterial whether, at the time the checks and drafts 
were deposited in the defendant bank on Monday, it had notice of 
the act of insolvency of the Pacific Bank or not; and he accordingly 
directed a verdict’ for the plaintiff for $12,232.88, that being the 
amount of the checks and drafts, with interest from the date of the 
writ, and to the above rulings and refusals to rule the defendant 
alleged exceptions. 


By its attorneys, J. C. COOMBS. 
: RUSSELL GRAY. 
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The foregoing bill of exceptions, being found to be conformable to 
the facts, is allowed by the court. 
THOMAS L. NELSON, 


District Judge. 
ExHisit A. 
No. 6316. - Nationat Security BANK, 
$11,008.20. Boston, May 22, 1882. 


E. C. Whitney, cashier, has deposited in this bank eleven thou- 
sand and eight ;2, dollars, payable to the order of himself on the 
return of the certificate properly indorsed. 


(Copy.) : 
CHAS. R. BATT, Cashier. 


30 Exuirsit B. 


THE Paciric NATIONAL BANK oF Buston, Mass., 
$10,000. Boston, May 13, 1882. 
This certifies that there has been deposited in this bank ten thou- 
sand dollars, payable to the order of National Security Bank on 
return of this certificate properly indorsed. 


No. 2513. 
(Copy.) 

E. C. WHITNEY, Cashier. 
(Countersigned) G. H. BENYON, Teller. 


And now, on this twenty-third day of June, A. D. 1884, in ac- 
cordance with the foregoing verdict, it is considered by the court 
that the said Linus M. Price, receiver, plaintiff, recover against the 
said National Security Bank, defendant, the sum of twelve thou- 
sand two hundred and thirty-two dollars and eighty-eight cents, 
debt, and costs of suit, taxed at forty-nine dollars and forty-nine 
cents. 

I, Elisha Bassett, deputy clerk of the district court of the United 
States within and for the district of Massachusetts, hereby certify 
that the foregoing is a true copy of the record and proceedings in 
the foregoing suit, with all things concerning the same. 

In testimony whereof I have hereunto subscribed my name and 
— the seal of said court this thirty-first day of July, A. D. 
1884. ) 


[SEAL. ] ELISHA BASSETT, 
Deputy Clerk. 
31 This cause is entered at the pomens October term of this 
circuit court, A. D. 1884, when the same is set down for hear- 


ing and fully heard by the court. 

On the sixth day of January, A. D. 1885, the opinion of the court 
is filed, and it appearing to the court here that in the said record 
and proceedings in the district court there is no error, it is there- 
upon, to wit, January 6, 1885, considered by the court here that the 
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said judgment of the district court in this cause be affirmed, and that 
the said Linus M. Price, receiver, recover against the said National 
Security Bank the sum of twelve thousand two hundred and thirty- 
two dollars and eighty-eight cents, debt, and costs of suit, taxed at 
forty-nine dollars and forty-nine cents, amounting to twelve thou- 
sand two bundred and eighty-two dollars and thirty-seven cents, as 
adjudged by said district court, together with three hundred and 
ninety-seven dollars and five cents interest on said judgment from 
June 23, 1884, to said sixth day of January, 1885, and costs of suit, 
taxed in the circuit court at thirteen dollars and thirty-one cents, 
amounting in all to the sum of twelve thousand six hundred and 
ninety-two dollars and seventy-three cents. 
A true record. 
Attest: JOHN G. STETSON, Clerk. 


32 The following is the opinion of the circuit court in accord- 
ance with which the judgment of the circuit court was entered 
January 6, 1885, affirming the judgment of the district court: 


Opinion of the Court. Filed January 6, 18835. 
Circuit Court of the United States, District of Massachusetts. 
THe Nationa Security Bank, Defendant, Plaintiff in ) 
— j No. 2284. 
Linus M. Price, Receiver, Plaintiff, Defendant in Error. 


Cott, J.: 


This case comes here upon exceptions to the rulings of tie dis- 
trict court. 

The directors of the Pacific National Bank of Boston, at a meet- 
ing held after business hours on the afternoon of Saturday, May 20, 


. 1882, voted to close the bank and to go into liquidation. A com- 


mittee was also appointed to proceed to Washington and confer with 
the Comptroller of the Currency. 

The Comptroller, on Monday, May 22, appointed the plaintiff re- 
ceiver. He arrived in Boston the following day and took posses- 
sion of the bank. 

The first failure of the bank was in November, 1881. It after- 
wards resumed in March, 1882, but, not being a member of the 
clearing-house, it was its custom daily to deposit with the defendant 

Soaks to be collected through the clearing-house, all checks 
33 received. It was credited with the checks so deposited and 

drew against them. On Monday morning, May 22, and be- 
fore the appointment of the receiver, the cashier of the Pacific Bank 
deposited with the defendant bank the checks and drafts received 
by mail and took in return a negotiable certificate of deposit, pay- 
able on demand, for $11,008.20, covering the amount of the deposit 
just made, and a small sum due on current deposit account. At 
this time the defendant held a certificate of deposit of the Pacific 
Bank for the sum of $10,000. 
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The receiver now seeks to recover back the money so deposited by 
the cashier, on the ground that the transaction was void. The de- 
fendant claims the right of set-off to the extent of its claim against 
the Pacific Bank. 

At the trial the defendant requested the court to submit to the 
jury the following question, among others: 

“ Whether or not there was, in fact, any view or intent on the part 
of the Pacific Bank or any of its officers to give a preference to the 
defendant over other creditors or to prevent the application of the 
assets of the Pacific Bank in the manner prescribed in the bank 
act.” 

The court refused to submit this or any question whatever to the 
jury and directed a verdict for the plaintiff, holding that, as a mat- 
ter of law on the undisputed facts in the case, the plaintiff was enti- 
tled to recover the amount of the checks and drafts deposited by the 
Pacific Bank in the defendant bank on Monday. 

It cannot be doubted that on Saturday, May 20, in voting to close 
its doors and go into liquidation, the Pacific Bank committed an 
act of insolvency within the meaning of section 5242 of Revised 
Statutes. Admitting this, the defendant contends that under sec- 
tion 5242 it should further appear that the deposit on Monday was 

made with a view to give a preference tu the defendant over 
34 other creditors or to prevent the application of the assets of 

the bank in the manner prescribed in the act, and that this 
was a question of fact for the jury. 

We agree with the defendant that under section 5242 the trans- 
fer or payment by a bank, to be void, must be made after the com- 
mission of an act of insolvency, or in contemplation thereof, and 
with a view of giving a preference to one creditor over another, or 
with a view to prevent the application of its assets as provided by 
law. Case v. Citizens’ Bank, Z Woods, 23. But the undisputed facts 
here show that the act of the cashier under the circumstances could 
have no other result, if allowed to stand, than to operate as a prefer- 
ence in favor of the defendant bank. The Pacific Bank had decided 
to close its doors and go into liquidation, and after this the neces- 
sary consequence of the transfer was to create a preference. It can- 
not be said that the transfer was made with the intention of going 
on in business. Jones v. Howland, 8 Met., 377. Nor can it be con- 
tended that it was made to save the credit of the bank, as was 
claimed in Case v. Citizens’ Bank. A person is presumed to intend 
the necessary consequences of his own acts, and after the vote of the 
directors to close the bank and go into liquidation any transfer of 
the assets of the bank to a creditor whereby that creditor secures a 
preference must be presumed to be made with an intent to prefer. 
In re Silverman, 4 B. R., 523; 1 Saw., 410; Sawyer v. Turpin, 2 
Low., 29, 33. 

Exceptions overruled. 
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for the first circuit and district of Massachusetts, certify that the 
foregoing is a true copy of the record of said circuit court in the 
cause of The National Security Bank, defendant, plaintiff in error, 
v. Linus M. Price, receiver, plaintiff, defendant in error, lately deter- 
mined in said circuit court, and of all proceedings therein, including 
the opinion of the court. 

In testimony whereof I hereunto set my hand and affix the seal 
of said circuit court at Boston, in said district, this eighth day of 
September, in the year of our Lord one thousand eight hundred 
and eighty-five, and of the Independence of the United States the 
one hundred and tenth. 

[Seal of the Circuit Court, Massachusetts. ] 


JOHN G. STETSON, Clerk. 
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Supreme Court of the United States. October Term, 1885. 
National Security BANK v. Linus M. Price, Receiver. 


In error to the circuit court of the United States within and for the 
district of Massachusetts. 


Aud now comes the said National Security Bank and saith that in 
the record and proceedings and also in giving the judgment aforesaid 
there is manifest error, in this, to wit, that by the said record and 
proceedings it appears that the judgment aforesaid was given af- 
firming the judgment of the district court of the United States 
within and for the district of Massachusetts, whereas by the law of 
the land judgment ought to have been given by the said circuit 
court reversing the said judgment of said district court. 

There is also error, in this, to wit, that as matter of law on the un- 
disputed facts of the case the said Price, plaintiff in said district 
court, was not entitled to a verdict. 

There is also error, in this, to wit, that the judge of the said dis- 
trict court ought to have submitted to the jury the questions sub- 
mitted to him for that purpose by the said National Security Bank, 
as in its bill of exceptions at large recited. 

There is eo error, in this, to wit, that the judge of the said 

37 district court ruled that it was material whether or not the 

said Security Bank had notice of the insolvency of the Pa- 

cific National Bank at the time a deposit was made in said Security 
Bank, as set forth in the bill of exceptions. 

There is also error, in this, to wit, that the judge of the said dis- 
trict court ruled that the vote of the directors of the Pacific Bank, 
followed by the application for and appointment of a receiver, as set 
forth in the bill of exceptions, was an act of insolvency by said Pa- 
cific Bank within the meaning of section 5242 of the Revised Stat- 
utes. 

There is also error, in this, to wit, that the judge of the said district 
court ruled that, after the passage of the aforesaid vote by the 
directors of the Pacific Bank, the cashier of that bank had no au- 
thority to make any such disposition of checks or drafts thereafter 
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The receiver now seeks to recover back the money so deposited by 
the cashier, on the ground that the transaction was void. The de- 
fendant claims the right of set-off to the extent of its claim against 
the Pacific Bank. . 

At the trial the defendant requested the court to submit to the 
jury the following question, among others: 

“ Whether or not there was, in fact, any view or intent on the part 
of the Pacific Bank or any of its officers to give a preference to the 
defendant over other creditors or to prevent the application of the 
assets of the Pacific Bank in the manner prescribed in the bank 
act. 

The court refused to submit this or any question whatever to the 
jury and directed a verdict for the plaintiff, holding that, as a mat- 
ter of law on the undisputed facts in the case, the plaintiff was enti- 
tled’to recover the amount of the checks and drafts deposited by the 
Pacific Bank in the defendant bank on Monday. 

It cannot be doubted that on Saturday, May 20, in voting to close 
its doors and go into liquidation, the Pacific Bank committed an 
act of insolvency within the meaning of section 5242 of Revised 
Statutes. Admitting this, the defendant contends that under sec- 
tion 5242 it should further appear that the deposit on Monday was 

made with a view to give a preference tu the defendant over 
34 other creditors or to prevent the application of the assets of 

the bank in the manner prescribed in the act, and that this 
was a question of fact for the jury. 

We agree with the defendant that under section 5242 the trans- 
fer or payment by a bank, to be void, must be made after the com- 
mission of an act of insolvency, or in contemplation thereof, and 
with a view of giving a preference to one creditor over another, or 
with a view to prevent the application of its assets as provided by 
law. Case v. Citizens’ Bank, Z Woods, 23. But the undisputed facts 
here show that the act of the cashier under the circumstances could 
have no other result, if allowed to stand, than to operate as a prefer- 
ence in favor of the defendant bank. The Pacific Bank had decided 
to close its doors and go into liquidation, and after this the neces- 
sary consequence of the transfer was to create a preference. It can- 
not be said that the transfer was made with the intention of going 
on in business. Jones v. Howland, 8 Met., 377. Nor can it be con- 
tended that it was made to save the credit of the bank, as was 
claimed in Case v. Citizens’ Bank. A person is presumed to intend 
the necessary consequences of his own acts, and after the vote of the 
directors to close the bank and go into liquidation any transfer of 
the assets of the bank to a creditor whereby that creditor secures a 
preference must be presumed to be made with an intent to prefer. 
In reSilverman, 4 B. R., 523; 1 Saw., 410; Sawyer v. Turpin, 2 
Low., 29, 33. 

Exceptions overruled. 
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for the first circuit and district of Massachusetts, certify that the 
foregoing is a true copy of the record of said circuit court in the 
cause of The National Security Bank, defendant, plaintiff in error, 
v. Linus M. Price, receiver, plaintiff, defendant in error, lately deter- 
mined in said circuit court, and of all proceedings therein, including 
the opinion of the court. 

In testimony whereof I hereunto set my hand and affix the seal 
of said circuit court at Boston, in said district, this eighth day of 
September, in the year of our Lord one thousand eight hundred 
and eighty-five, and of the Independence of the United States the 
one hundred and tenth. 

[Seal of the Circuit Court, Massachusetts. ] 


JOHN G. STETSON, Clerk. 
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Supreme Court of the United States. October Term, 1885. 
National Security Bank v. Linus M. Price, Receiver. 


In error to the circuit court of the United States within and for the 
district of Massachusetts. 


Aiud now comes the said National Security Bank and saith that in 
the record and proceedings. and also in giving the judgment aforesaid 
there is manifest error, in this, to wit, that by the said record and 
proceedings it appears that the judgment aforesaid was given af- 
firming the judgment of the district court of the United States 
within and for the district of Massachusetts, whereas by the law of 
the land judgment ought to have been given by the said circuit 
court reversing the said judgment of said district court. 

There is also error, in this, to wit, that as matter of law on the un- 
disputed facts of the case the said Price, plaintiff in said district 
court, was not entitled to a verdict. 

There is also error, in this, to wit, that the judge of the said dis- 
trict court ought to have submitted to the pury the questions sub- 

National Security Bank, 
as in its bill of exceptions at large recited. 
There is also error, in this, to wit, that the judge of the said 
37 district court ruled that it was material whether or not the 
said Security Bank had notice of the insolvency of the Pa- 
cific National Bank at the time a deposit was made in said Security 
Bank, as set forth in the bill of exceptions. 

There is also error, in this, to wit, that the judge of the said dis- 
trict court ruled that the vote of the directors of the Pacific Bank, 
followed by the application for and appointment of a receiver, as set 
forth in the bill of exceptions, was an act of insolvency by said Pa- 
cific Bank within the meaning of section 5242 of the Revised Stat- 
utes. 

There is also error, in this, to wit, that the judge of the said district 
court ruled that, after the passage of the aforesaid vote by the 
directors of the Pacific Bank, the cashier of that bank had no au- 
thority to make any such disposition of checks or drafts thereafter 
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received by him as to enable the said Security Bank to apply them 
or their proceeds in payment of or as set-off against the debt then 
due to it from the Pacific Bank. 

There is also error, in this, to wit, that the verdict and judgment 
of said district court were rendered generally on the plaintiff’s whole 
declaration, the different counts whereof are wholly inconsistent and 
repugnant. 

Wherefure the said National Security Bank, plaintiff in error, 
prays that for the errors aforesaid the judgment of the said circuit 
court affirming the judgment of said district court may be reversed, 
and that the judgment aforesaid of said district court may likewise 


be reversed. 
By its attorneys, J. C. COOMBS, 
RUSSELL GRAY. 


38 Bond on Writ of Error. 


Know all men by these presents that we, the National Security 
Bank, a banking association and corporation duly established by 
the laws of the United States and located and doing business at 
Boston, in the district of Massachusetts, as principal, and Samuel 
A. Carlton & D. Webster King, both of Boston, State of Massachu- 
setts, as sureties, are held and firmly bound unto Linus M. Price, of 
said Boston, receiver of the Pacific National Bank of said Boston, 
in the full and just sum of twenty thousand dollars, to be paid to 
the said Linus M. Price, receiver, his certain attorney, executors, 
administrators, or assigns; to which payment, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators, 
jointly and severally, by these presents. 

Sealed with our seals and dated the twenty-first day of January, 
- the year of our Lord one thousand eight hundred and eighty- 

ve. 

Whereas lately at a circuit court of the United States within and 
for the district of Massachusetts, in a suit depending in said court 
between the said National Security Bank, defendants, plaintiffs in 
error, and the said Linus M. Price, receiver, defendant in error, 
judgment was rendered against the said National Security Bank, 
and the said National Security Bank having procured a writ of 
error and filed a copy thereof in the clerk’s office of the said court 
to reverse the judgment in the aforesaid suit, and a citation directed 
to the said Linus M. Price, receiver, citing and admonishing him to 
be and appear at a Supreme Court of the United States to be holden 
at Washington on the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
National Security Bank, plaintiffs in error, shall prosecute their said 
writ of error to effect and answer all damages and custs, if they fail 
to make their plea good, then the above obligation to be null and 
void ; otherwise to remain in full force and virtue. 

NATIONAL SECURITY BANK [1.s8.] 
OF BOSTON, 
4 By C. R. BATT, Cr. | 
SAMUEL A. CARLTON. L. 8. 
Db. WEBSTER KING. tr < 
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Signed, sealed, and delivered in presence of— 
C. 8S. OSGOOD, 
Witness to C. R. Batt, Cr.,S. A.C., & D. W. K. 


Approved : 
Le BARON B. COLT, 
Circuit Judge. 
A true copy. | 
Attest: JOHN G. STETSON, Clerk. 


39 The United States of America to Linus M. Price, of Boston, 
in the district of Massachusetts, receiver of the Pacific 
National Bank, a corporation duly established under the bank- 
ing laws of the United States and located at Boston aforesaid, 

Greeting : 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
district of Massachusetts, wherein the National Security Bank, a 
banking association and corporation duly established by the laws 
of the United States and located and doing business at Boston, in 
said district, are plaintiffs in error and you are defendant in error, 
to show cause, if any there be, why judgment rendered against the 
said plaintiffs in error, as in the said writ of error mentioned, should 
not be corrected, and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Le Baron B. Colt, circuit judge of the 
United States for the first judicial circuit, this eighth day of Sep- 
tember, in the year of our Lord one thousand eight hundred and 
eighty-five. 

Le BARON B. COLT. 
U. S. Circuit Judge, First Judicial Circuit. 


Sufficient service of this citation is hereby acknowledged. 
C.S. RANNEY, 
Att’y for L. M. Price, Ree'r. 


Endorsed on cover: Massachusetts C. C. U.S. No. 166, The 


National Security Bank, plaintiff in error, vs. Peter Butler, receiver 
of the Pacific National Bank. Filed October 20, 1885. 
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CIRCUIT COURT OF THE UNITED STATES — 
For the District of Massachusetts. y 
NATIONAL SECURITY BANK, 3 


PLAINTIFFS IN ERROR, 
BUTLER, REcEIVER, 
: DEFENDANT IN ERROR. 


BRIEF FOR THE PLAINTIFFS IN ERROR. ~ 


J. C. COOMBS, ) Of Counsel for 
RUSSELL GRAY, | Plaintiffs in Error. 
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NATIONAL SECURITY BANK 


VS. 


BUTLER, ReEcrErver. 


BRIEF FOR PLAINTIFFS IN ERROR. 


STATEMENT OF THE CASE. 


THis is a writ of error to reverse a judgment of the Circuit Court , 
of the United States for the district of Massachusetts, which affirmed 
the judgment of the District Court for the same district, in an action ” a 
at law. | 

The original action was brought by Linus M. Price, the receiver otf 
the Pacific National Bank of Boston, against the Security Bank, also — 

a national bank doing business in Boston, to recover the sum of 
$11,008.20 deposited with the defendant bank by the cashier of the © 
Pacific Bank, before the plaintiff's appointment as receiver. Peter | 
Butler, the defendant in error in this Court, is the successor of said = 
Price as such receiver. “a 

The declaration contained three counts. The first (which was — 
substituted by amendment, Record, p. 9, for the original first nail 
sought to recover the above-mentioned sum as having been ge ge 
deposited with the defendants, in violation of Section 5242 of the — 
Revised Statutes of the United States, and as being a payment after 
the commission of an act of insolvency by the Pacific Bank, and with at 

view to preferring the defendants to other creditors of the Pacific Bank, 
and to prevent the application of the assets of that bank in the manner — 
prescribed by the laws of the United States; and also on a promise by 
the defendants to pay the money made after the insolvency of the 
Pacific Bank was known to both parties, and in view of that fact. B 

The second count (Record, p. 4) was on a negotiable certificate 
of deposit for the above sum given by the defendants to the I 
Bank. 7 


The defendants’ answer admitted the fact of a deposit by the 
Pacific Bank to the amount alleged in the declaration, and the giving 
by the defendants of a certificate of deposit as described in the second 
count of the declaration; and denied all other averments of the 
~ plaintiff. (See answer as amended, Record, pp. 7, 15, 16.) 

The defendants also pleaded in set-off and claimed to be allowed a 


to the defendants before the time of the deposit above mentioned, and 
held by the defendants at that time and ever since. (See declaration in 
set-off, Record, p. 7, as amended, Record, pp. 15, 16.) 

At the trial it was admitted that $40.25, parcel of the amount 
_ sought to be recovered, was on deposit in the defendant bank before 
- the commission of any act of insolvency by the Pacific Bank, and that 
as to so much of the plaintiffs claim the set-off was a good answer. 

As to the rest of the case, it was proved or admitted that the 
intiff as receiver held the negotiable certificate of deposit of the 
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__ the defendants held a like certificate of the Pacific Bank, as described 
- in the declaration in set-off; and that the parties had duly demanded 
_ of each other payment of their respective claims. 
It appeared further that the directors of the Pacific Bank, after 
the close of business on a Saturday, voted to close the bank, to go into 
~ liquidation, and to apply for a receiver; that early on the following 
* Monday morning the cashier of that bank deposited with the defend- 
Ss = ant bank, for collection through the clearing-house, according to the 
- sual course of business for some time between the banks, a number 
of checks and drafts received by mail that morning at the Pacific 
Bank; and took in exchange the defendants’ certificate of deposit, as 
esctibed in the second count of the declaration, for the sum of 
$11,008.20, — — being the whole amount then standing to the credit of 
the Pacific Bank, and consisting of the sum of all the checks and drafts 
deposited at that time, in addition to the amount of $40.25 previously 
on deposit. The defendant bank had at that time, no notice that the 
Pacific Bank was insolvent or contemplating insolvency, or that it was 
not doing business as usual, or proposed to apply for a receiver ; and no 
jach application had at that time been actually made, though it was 
ade afterwards on the same day, in Washington, and the plaintiff 
is appointed receiver. (Record, pp. 17, 18.) 
There was other evidence in the case bearing on the question 
“srhether there was any express promise by the defendants, subsequent 
to tl i dapnt, to pay the Pina loge in the een fe 
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negotiable certificate of deposit for $10,000 given by the Pacific Bank . 


endants as described in the second count of the declaration; that . 


fe 
wae 


ee . ba 


8 


At the close of the evidence, the defendants requested the judge i . 
submit to the jury the three following questions: First, whether or 
not there was in fact any view or intent on the part of the Pacifie 
Bank, or any of its officers, to give a preference to the defendants over © 
other creditors, or to prevent the application of the assets of the Paci- 
fic Bank in the manner prescribed in the Bank Act. Second, whether 
or not any subsequent agreement was made varying the relation of the — 
two banks as they existed at the time the checks were deposited. Third, 
if the jury answer the preceding question in the affirmative, whether — 
or not such agreement was expressed in a certain letter written by 
one Whitney, cashier of the Pacific Bank, which had been put in 
evidence. 

The defendants at the same time prayed the judge to give covertly 
rulings on matters of law applicable to the facts as aay might be 
found by the jury on the above issues. _ 

But the judge refused to submit the above or any questions whats 
ever to the jury, or to give any of the rulings prayed for, on the 
ground that the issues were immaterial, and that there was no ques- — 
tion for the jury; and ruled as matter of law that, on the cndlepated | 
facts in the case, the plaintiff was entitled to. recover the amount of 
the checks and drafts deposited by the Pacific Bank in the defendant 
bank on Monday ; that the vote passed by the directors of the Pacific — 
Bank on Saturday, the bank being then insolvent, followed by the 
application for a receiver, and the appointment of a receiver by the 
Comptroller of the Currency on Monday, was an act of insolvency by 
the Pacific Bank within the meaning of Section 5242 of the Revised 
Statutes of the United States; and that after the passage of that 
vote by the directors, the cashier of the Pavific Bank had no reve 
to make any such disposition of the checks and drafts received by h 
on Monday as to enable the defendant bank to apply them or ‘their 
proceeds in payment of or as a set-off against the debt then due to it 
from the Pacific Bank, and that it was immaterial whether at the time ~ 
the checks and drafts were deposited in the defendant bank on Monday 2 
* it had notice of the act of insolvency of the Pacific Bank or not; a 
he accordingly directed a verdict for the plaintiff for $12,282.88, ¢ 
being the amount of the checks and drafts with interest from the data | 
of the writ; and to the above rulings and refusals to rule the defe 
alleged exceptions. ae 

The jury accordingly found a general verdict for the plaintiff fo or 
$12,282.88 (Record, p. 17), and judgment was entered on the verdict - 
(Record, p. 20.) 
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The defendants brought a writ of error in the Circuit Court, assign- 
ing for errors the rulings and refusals to rule by the District Court as 
above, and also the entry of a general verdict and judgment on the 
whole declaration, the several counts of which are inconsistent and 
repugnant. 

The judgment of the Circuit Court affirmed that of the District 
Court. (Record, p. 20.) And to reverse these judgments this writ of 
error is brought, and the same errors assigned that were relied on 
below. (Record, p. 23.) 


SPECIFICATION OF ERRORS. 


The plaintiffs in error humbly conceive that the learned judge 
of the District Court erred in ruling that the vote passed by the 
directors of the Pacific Bank on Saturday, the bank being then insol- 
vent, followed by the application for a receiver, and the appointment 
of a receiver by the Comptroller of the Currency on Monday, was an 


eact of insolvency by the Pacific Bank within the meaning of Sect. 


5242 of the Revised Statutes of the United States. 

And also in ruling that after the passage of that vote by the direc- 
tors, the cashier of the Pacific Bank had no authority to make any such 
disposition of the checks and drafts received by him on Monday as to 
enable the defendant bank to apply them or their proceeds in payment 
of or as a set-off against the debt then due to it from the Pacific Bank. 

And also in ruling that it was immaterial whether at the time the 
checks and drafts were deposited in the defendant bank on Monday it 
had notice of the act of insolvency of the Pacific Bank or not. 

And also in refusing to submit any question whatever to the jury. 

And particularly in refusing to submit to the jury the three follow- 
ing questions: First, whether or not there was in fact any view or 
intent on the part of the Pacific Bank, or any of its officers, to give a 
preference to the defendants over other creditors, or to prevent the 
application of the assets of the Pacific Bank in the manner prescribed 
in the Bank Act. Second, whether or not any subsequent agreement 
was made varying the relation of the two banks as they existed at the 
time the checks were deposited. Third, if the jury answer the pre- 
ceding question in the affirmative, whether or not such agreement 
was expressed in Whitney’s letter. ; 

And also in ruling that on the undisputed facts of the case the 
plaintiff was entitled to a verdict. 
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The plaintiffs in error further submit that the verdict of the jury 
and the judgment of the District Court thereon, being rendered gene- 
rally on the plaintiff's whole declaration, the several counts whereof 
are inconsistent, contradictory, and repugnant, and under instructions 
incorrect at least as to one count, are erroneous. 

The judgment of the Circuit Court, being merely in affirmance of 
that of the District Court, is open to the same objections. 


ARGUMENT. 


A. 


The principal question in the case is briefly this: — 

Where the directors of an insolvent national bank have voted to go 
into liquidation, no receiver having been applied for or appointed, and 
the cashier of such bank deposits checks and drafts, in the ordinary 
course of business, with another bank, which has no notice of such 
insolvency or proposed liquidation ; whether such deposit necessarily, 
and as matter of law, and regardless of any other possible evidence, is 
a fraudulent preference under the Revised Statutes ? 

The judge of the District Court ruled, in effect, that it is, and that 
no evidence whatever is competent to disprove an intent to prefer 
(Record, p. 19) ; from which of course it followed that the plaintiff was 
entitled to recover on the undisputed facts as above, no matter what 
other facts might be disputed or proved. 

When the case came before Judge Colt in the Circuit Court, he 
admitted that, in order to invalidate a payment or transfer under the 
statute, there must be an intent to prefer, as well as an actual prefer- 
ence, coupled with a state or contemplation of insolvency (Record, 
p. 22); from which it ought to have followed, logically, that the case 
should go to a new trial, to let in evidence on the question of intent. 
But instead of coming to this conclusion, that learned judge proceeded 
to find a question of fact which was not before him on the writ of 
_ error, namely, that the undisputed facts showed that the act of the 
cashier could have no other result than to work a preference, and that 
from the fact of preference the intent to prefer must be presumed 
(Record, p. 22) ; and on this ground he affirmed the judgment. 

The defendants (plaintiffs in error) submit that this ground is 
clearly untenable ; for, once it is admitted that the intent is material, 
the question must be what intent is shown not only by the undisputed 
facts and inferences from them, but by all the facts in the case, dis- 
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puted or undisputed, as the jury may find them. As the Circuit 
Court had not before it all the facts (the bill of exceptions expressly 
reciting that there was other evidence not detailed in it, Record, p. 19), 
that Court could not properly undertake to decide the rights of the 
parties, so far as they depended on matters of fact; and its ruling can 
be sustained only on the theory that the intent to prefer is a conclu- 
sive presumption of law from the fact of preference,—a proposition 
which the Circuit Court probably did not mean to decide, for it is 
certainly not law, as we shall show hereafter. 

The judgment of the District Court, then, can only be supported 
on the ground taken by that Court; and the question comes back to 
this, whether the rulings at the trial were right. 

Let us first inquire what the law is, and then it will appear that 
the defendants (plaintiffs in error) have not had the benefit of it 
under the rulings of the District Court. 

The whole case turns on the interpretation of a statute; for it is 
clear that apart from statute any creditor may obtain payment of a 
just debt by direct suit or by enforcing a lien or a set-off, or by any 
other legal means, regardless of the claims of other creditors. 

The only statute bearing on this case is Rev. Sts. Sect. 5242, which 
is as follows: — 


‘* All transfers of the notes, bonds, bills of exchange, or other evidences 
of debt owing to any national banking association, or of deposits to its credit ; 
all assignments of mortgages, sureties on real estate, or of judgments or 
decrees in its favor; all deposits of money, bullion, or other valuable thing 
for its use, or for the use of any of its shareholders or creditors; and all pay- 
ments of money to either, 


made after the commission of an act of sn nt gem 
or in contemplation thereof, 

made with a view to prevent the application of its assets in 
the manner prescribed by this chapter, or with a view to 
the preference of one creditor to another, 


except in payment of its circulating notes, shall be utterly null and void.” 
The language of this Act is ambiguous ; the possible constructions 
seem to be — 


(1) That all payments whatsoever, made after the commission of 
an act of insolvency, are void ; and so are likewise all payments made 
in contemplation of insolvency, and at the same time with intent to 


prefer. 
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(2) That all payments whatsoever made after the commission of 
an act of insolvency, or in contemplation thereof, are void ; and so are 
likewise all payments made with intent to prefer. 

(3) That those payments only are void where insolvency or con- 
templation thereof, and the intent to prefer, are combined. 

The words of the Act may bear either one of these constructions.. 
To consider them separately— 


1. 


The first construction defeats absolutely all payments made after 
the commission of an act of insolvency, irrespective of intent; and also 
all payments made in contemplation of insolvency, with intent to 


prefer. 
For reasons presently to be stated, the plaintiffs in error do not take 


this to be the true construction; but, even if it is, the rulings of the 
District Court were wrong, because— 

(a) There was no act of insolvency proved before the transactions 
in question took place. Even if insolvency was contemplated, that 
alone is not enough, on this construction of the statute, to avoid a 
payment made in good faith. There must be an act of insolvency, that 
is, a failure to redeem circulating notes. 


Roberts vs. Hill, 23 Blatchf. 191; 23 Fed. Rep. 311. 


An act of insolvency is not, as an act of bankruptcy is, defined by 
statute (Rev. Sts. Sects. 5014, 5021); but by analogy it must be a posi- 
tive failure to pay debts, or an overt act of some sort. An intention, 
even an avowed intention, to become bankrupt or insolvent, is not an 
act of bankruptcy or insolvency. 

The payment in this case was before any receiver had been ap- 
pointed or even applied for; it was therefore not made after an act 
of insolvency, and was not, in the view we are now taking of the 
statute, void, unless shown to have been made with intent to prefer. 

(6) The question of intent was not submitted to the jury, as we 
shall show that it ought to have been, so that the transaction was not 
brought within the statute, as done in contemplation of insolvency 
and with intent to prefer. 


2. | 

The second construction suggested defeats absolutely all payments — 
made either after an act of insolvency or in contemplation thereof, — 
irrespective of intent; and likewise all payments made with intent to © 
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prefer. On this view, the word made, where it is repeated in the stat- 
ute, is equivalent to the word or; the statute describing (as it does by 
the former construction) several distinct classes of payments, either of 
which is void. 

It is submitted that the statute cannot reasonably be read in this 
way. By such a reading the clause avoiding payments with intent to 
prefer becomes superfluous and meaningless ; for there cannot possibly 
be a wrongful intent to prefer, unless where there exists a state of 
insolvency, actual or contemplated ; and if it is already enacted that 
the mere existence of such a state shall suffice to avoid payments, it 
is senseless to enact further that they shall be avoided by an intent 
to prefer. * 

This construction, however, seems to have been that adopted by 
the District Court. For that Court permitted the plaintiff to recover ) 
without showing any intent to prefer, or even if it had been affirma- . 
tively shown that there was no such intent. The learned judge below ) 
ruled broadly that after the passage of the vote by the directors of | 
the Pacific Bank to go into liquidation, the cashier had no authority 
to make any such disposition of the checks and drafts received by him 
as to enable the defendant bank to apply them or their proceeds in 
payment of or as a set-off against the debt then due to it from the 
Pacific Bank. | 

Supposing that the cashier could have had no such power after 
the receiver had taken possession, or even after his appointment; sup- 
posing also that the defendants’ good faith cannot help them, if the 
cashier of the Pacific Bank intended to prefer them, the defendants 
submit that the acts of the cashier, in the usual course of business, 
before any receiver was appointed, and before the secret act of bank- 
ruptcy committed by the directors of the Pacific Bank was known to 
the defendants, were not necessarily and as matter of law fraudulent 
and void. If they were not, i. under any possible circumstances they 
might be good, then the ruling cannot stand. If they were thus void, 
it must be because the statute peremptorily requires it; it must be 
because the Act of Congress defeats absolutely every deposit and pay- 
| ment made after the commission of an act of insolvency or in contempla- 
| tion thereof, and does not permit the court or jury to consider whether 
| there was any intent to prefer, whether the Comptroller afterwards 


scetncilihiansiannt linac epee ELL LLL 


&§ * The Stat. 1864, c. 106, § 52 (13 Sts. at Large 115), which is otherwise verbatim the 
fm «same as Rev. Sts. Sect. 5242, has not this repetition of the word made, and clearly 
| cannot bear the meaning now under discussion. The change in the revision was 
| probably unintentional. 
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decided to appoint a receiver ‘“‘after due examination” (Stat. 1876, 
e. 156, § 1, 19 Sts. at Large 63), or whether the receiver afterwards rati- 
fied the acts of the cashier; and excludes from consideration also any 
circumstances such as exist in this case showing that the deposit by 
the insolvent was in fact no payment at all, but on the contrary that 
the payment was the other way. The giving by the defendants in this 
case of their negotiable certificate immediately on the deposit, shows 
that the whole transaction was simply a cashing by them of the checks 
deposited, as much as if they had paid money for them; the certificate 
being given instead of money merely for the sake of convenience. It 
is only by neglecting this consideration that a perfectly lawful trans- 
action can be converted into a fraud on the Act. 

The Court will surely be slow to hold, unless the statute admits no 
other construction, that its effect is to establish so harsh a doctrine as 
an inflexible rule of law in all cases, to make the receiver’s appoint- 
ment relate back to the first secret act of insolvency, and to avoid 
acts of the insolvent done before such appointment to the same extent 
as if done after it. Yet this is the only construction which can sustain 
the ruling of the District Court. 


3. 


The construction for which the defendants (plaintiffs in error) 
contend is the third of those above stated; that is, that a payment 
is void under the statute, only if it is made after or in contemplation 
of insolvency, and made at the same time with intent to prefer; the 
statute having the same meaning as if the word made, where it is re- 
peated, were replaced by the word and ; describing only one kind of 
payment which is void, namely that in which the state or contempla- 
tion of insolvency and the intent to prefer concur. 
This view of the statute is the same as that taken in 


Case vs. Citizens’ Bank, 2 Woods, 23. 


Judge Woods in that case stated the law in these words (p. 25): 
' “The transfer must have been made after the commission of an act of 
insolvency, or in contemplation of insolvency, and with a view to 
give a preference to one creditor over another, or with a view to pre- 
vent the application of the assets of the bank. in the manner pre- 
scribed by the Currency Act.” 

The judge in that case then went on to find upon the evidence 
before him (the suit being in equity, and all questions of fact as well 
as of law being for the Court) “the commission of an act of insol- 
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vency by the Crescent City Bank, the insolvency of the bank, the 
transfer of notes, bonds, etc., and the preference of one creditor to 
another.” 

“These facts alone do not, however,” the opinion proceeds, p. 27, 
‘*make the transfer void. It is necessary to the complainants’ case to 
establish two additional facts: (1) that the transfer was made in con- 
templation of the insolvency of the Crescent City Bank, and (2) that 
it was made with a view to give a preference to the Citizens’ Bank 
over other creditors, and to prevent the application of said assets in 
the manner provided by the Currency Act.” The judge then, after 
discussing the evidence of contemplation of insolvency, and finding 
it clearly established, repeats once more (p. 30): “It remains to inquire 
whether the transfer of notes, etc., made to the Citizens’ Bank, in 
contemplation of insolvency, was made with a view to the preference 
of one creditor over another.” And it was only after determining 
this last question also in the affirmative that he decreed the transfer 
void. 

Judge Colt in his opinion in the Circuit Court in this very case 
(Record, p. 22) assents to this view of the statute, which doubtless is 
the true one. It makes this statute resemble other bankrupt and in- 
solvent laws as to fraudulent preferences, in requiring that an intent 
to prefer should be shown in order to defeat payment of a just debt. 
This element is wholly wanting in this case; in order to enable the 
plaintiff to recover, it should have been proved by him and found by 
the jury. The rulings of the District Court excluded this question 
from the consideration of the jury, and therein were erroneous. Those 
rulings amounted to saying either that the facts proved and admitted 
were conclusive evidence of intent, or that intent was not material. | 
The opinion of the Circuit Court proceeded wholly on the former 
ground. 

The defendants (plaintiffs in error) submit that neither position is 
tenable. 

The mere fact that the actual result of the whole transaction was 
to give the defendants a preference, by enabling them to avail them- 
selves of their set-off, is not sufficient, without showing also an intent 
to prefer, as was pointed out by Woods J.,in Case vs. Citizens’ Bank, 
ubi supra. 

Whether an intent to prefer was proved was a mere question of 
fact, which it was no part of the province of the Court to decide; the 
evidence reported being far from conclusive, and at least capable of 
an interpretation favorable to the defendants (plaintiffs in error), as 
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mgy be shown by a little consideration of the facts admitted and 
proved. 

It is true that the intent to prefer may be presumed from the fact 
of preference, but this is not a necessary inference. “It is said that 
a@ man must be supposed to intend the natural result of his act. But 
this remark, though often treated as an axiom, is by no means an 
infallible proposition. The result is not always evidence of the sup- 
posed intent.” 

- Jones vs. Howland, 8 Met. 377, 386. 


The presumption is one which may be rebutted; and enough 
appears to rebut it in this case. 

(1) The transaction was in the regular daily course of business, 
as it had gone on for months (Record, p. 18). “A payment made 
with the view of giving a preference to a particular creditor is one 
rarely if ever made in the usual course of business. In such a case 
the creditor will usually be sought out by the debtor and payment 
made by an unusual transfer of assets . . . In the present case 
all the evidence tended to show that the payment was made in the 
usual course of dealing between the [Pacific] Bank and the defendant, 
and would have been made in the same way had the [Pacific] Bank 
been entirely solvent and its affairs prosperous. Such a payment can- 
not be said to have been made in contemplation of insolvency.” 


Dutcher vs. Importers & Traders Bank, 59 N. Y. 5, 11, 
a vase very like the present. 


And in this connection, the uncontradicted evidence of the defend- 
ants’ good faith (Record, p. 18) was material, and the District Court 
erred in holding otherwise. ‘A case may be supposed where a bank is 
hopelessly insolvent and is known to be so by its officers, and when 
any payment made by it will, as they know, necessarily result in a 
preference to the person receiving it ; and yet if made in the ordinary 
. course of business, as for instance to a customer who in ignorance of 
the condition of the bank continues his dealings and makes daily 
deposits, and draws out checks daily, it would be extremely inequi- 
table to compel the latter to pay it back.” 


Roberts vs, Hill, 28 Blatchf. 312, 317; 24 Fed. Rep. 571, 574. 


Is it equitable that the defendants should repay in full the money 
deposited by the Pacific Bank with them, and only get a dividend on 
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the money deposited by them with the Pacific Bank ten days before? 
(Record, p. 9, Exhibit D.) 

If when the Pacific Bank accepted that deposit it was, to the 
knowledge of its officers, hopelessly insolvent, and liable to suspend 
payment at any moment (which is a question for the jury), accepting 
the deposit was a fraud on the Security Bank, such as entitles the 
latter to reclaim it in full. 


Cragie vs. Hadley, 99 N. Y. 131. 


Must the defendants give up what they have received in good 
faith, and lose besides what was obtained from them by fraud ? 


(2) Again, the cashier of the Pacific Bank did not show an inten- 
tion to prefer the defendants, merely by depositing the checks with 
them ; for what else was he to do with the checks? He had no other 
means of collecting them at once (which it was certainly his duty to 
do), as he dealt with the clearing-house only through the defendants. 
¢Record, p. 18.) 


(8) Another fact showing the animus of the transaction is that 


the Pacific Bank immediately drew a check for the amount and took 
the defendants’ certificate of deposit, which would not have been done 
if the,intention had been to make a preference to the Security Bank; 
the fact being that so far from intending a preference, they did not 
intend to leave the money in the hands of the Security Bank at all; 
their whole object being to cash their checks as soon as possible. 


(Record, p- 18.) 


(4) And it isa very material circumstance that the certificate of 
deposit which the defendants held and now seek to set-off is a nego- 
tiable instrument (Exhibit D, Record, p. 9), and non constat that any 
officer of the Pacific Bank knew that it was still in the hands of the 
defendants at the time of the deposit of May 22. If they did not 
know it, they could have had no intent that the certificate should be 
available to the defendants as a set-off. 


But whatever the evidence or the weight of evidence as to intent 
may have been, it was for the jury, and the judge erred in excluding 
it from their consideration. 


*¢ The question whether an intention to defeat the law and to prevent the 
due distribution of his assets existed in the mind of the trader in handing 


at? a 
, . 


*g~»- ~ 


13 


over the portion of them in question to the creditor is one of fact for the jury. 
If the act was spontaneous on the part of the debtor, and there are no cir- 
cumstances to rebut the presumption which arises from the act having been 
purely voluntary on his part, the jury should be told to infer that the prefer- 
ence thus given was fraudulent and wrongful. But if there are circumstances 
by which the presumption may be rebutted, those circumstances, whatever 
they may be, are for the consideration of the jury, and cannot properly be 
withdrawn from them.” 


Bills vs. Smith, 6 B. & S. 314, 321. - 


B. 


Another objection arises on this record. 

The rulings of the District Court were made, and the verdict and 
judgment rendered, on the plaintiff's declaration of three counts. The 
amended first count (Record, p. 9) seeks to rescind and set aside the 
transaction of May 22, and to recover back the money deposited, as an 
unlawful payment. It also seeks to recover on a special promise to 
pay the money; but this may be laid out of the case, as the judge 


expressly ruled any evidence concerning such promise to be immaterial, 


and refused to submit it to the jury (Record, p. 19). The second 
count (Record, p. 4) is on the certificate of deposit given by the 
defendants (plaintiffs in error); and the third count (Record, p 5) is 
for money had and received. 

The first and second counts are inconsistent. The first treats the 
deposit as void; if it was, there is no consideration for the certificate, 
and no recovery can be had on that. But the second count seeks to 
recover on the certificate, thereby treating the deposit as valid, and 
affirming the transaction which the first count seeks to avoid. The 
receiver may treat a preference as void or as valid, but he cannot do 
both. 

Smith vs. Hodson, 4 T. R. 211. 
Butler vs. Hildreth, 5 Met. 49. 
Snow vs. Lang, 2 Allen, 18. 


On this record he has been allowed to do both; he has tecovered 
a general verdict and judgment on his whole declaration. If he 


treated the deposit as void, relying on his first count, a judgment for 
him on that count only would be an adjudication that the defend- 


ants could not set off their claim in this action, but would leave them 
free to assert it in any other form. 
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_ + fon the other hand the plaintiff relied on hissecond count, the 
» defegdants were clearly entitled in law to their set-off, if proved, as 
© there could be no question of fraudulent payment, that count being 
: ‘based on the theory that the deposit was valid and # good considera- 
9 — for the certificate ; and a judgment for the plaintiff on that count 
© would be an adjudication that the set-off was in fact dixproved, and 
: gocld bar the defendants from asserting the same claim not only in 
ee action but in any other proceeding. They could not even geta 
| dividend on it, in common with other creditors. So that there .was 
‘error in not allowing the set-off or permitting the jury to pass upon it 
| considering this count. And the verdict and judgment being gene- 
ul, it is impossible to say that they were not rendered on this count, 
the defendants may be estopped to set up in a future proceeding 
claim which they have not been allowed to try in this. 
it is familiar Jaw that a general verdict on two counts, one of 
h is good and the other bad, must be set aside. 


Grant vs. Astle, 2 Doug. 722, 730. 
Empson vs. Griffin, 11 A. & E. 186. 
York vs. Pease, 116 Mass. 482. 


: = as said by this Court, “If on any one issue error was committed, 
ther in the admission of evidence or in the charge of the Court, the 


. Maryland vs. Baldwin, 112 U. S. 490, 493. 


E: On the same principle, in this case, as there was one count on 
a the plaintiff could not recover without allowing a set-off, and 


lict is bad, whether or not the set-off might have been allowed 
ainst the other count. No amendment is possible, as the objection 
ap pplies not only to the verdict but to the ruling of the judge direct- 
‘pg ig it, and if an amendment could be made, it cannot be made by this 
* “ urt, which has not the whole evidence before it, and cannot. see 
hat i applied to one count only. 
~ If the plaintiff had amended at the trial by striking out one count, 

‘if the judge had directed a verdict for him on one count only and 
© the defendants on the others, this objection might have been 

ated ; ‘but as it is, the record, which ought to show either that 
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shows neither the one nor the other, or rather shows both. The entire — 
verdict and judgment, rendered on several issues, the rulings on one — 


of which at least were erroneous, are bad, and there must be a new 
trial. 


JOHN C. COOMBS, 
RUSSELL GRAY, 


Of Counsel for Plaintiffs in error. 
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NATIONAL SECURITY BANK 


VS, 
BUTLER, REcEIver. 


SUPPLEMENTAL BRIEF FOR PLAINTIFFS IN ERROR. 


In a foot-note to the 8th page of our original brief we say: “The 
Stat. 1864, c. 106, s. 52 (18 Sts. at Large, 115), which is otherwise ver- — 
batim the same as Rev. Sts. Sect. 5242, has not this repetition of the. — 
word made, and clearly cannot bear the meaning under discussion.. | 
The change in the revision was probably unintentional.” 

Further reflection upon this discloses a fourth possible and perhaps 
probable construction of the act, and leads the plaintiffs in error to sub- 
mit that if the introduction of the word “ made” therein mentioned was 
not immaterial, then in purpose and effect it alone, as a participial adjec- 
tive, modifies each of the substantive acts that constitute the compound 
subject of the sentence, and reduces the first “ made” to a-modifier of 
the “ payment of money to either.” 


DISCUSSION. 


(a) This is certainly the usual grammatical construction. Ist, It is 
consistent with the punctuation; and, 2d, the repetition of the word 
“made” without a connective, disjunctive, or conjunctive, is unusual 
even in ordinary language to import alternative or conjunctive modi- 
fiers of the same scope and degree, and implies that the word as first 
used modifies only the substantive act in the division in which it is 
found. 

(5) It will be noticed that the act, however construed, nowhere 
forbids the payment of money generally, even after an act of insol- 
vency, or otherwise except to shareholders or creditors ; and the chap- 
ter contemplates the distribution of the assets of a bank by a 
liquidation, though not insolvent. 

(c) The act expressly prohibits conduct which shall subject: the 
bank to the winding-up process of chapter five, including some acts 
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| which are not necessarily acts of insolvency, and which, though unlaw- 
' ful, for the bank, are nevertheless sustained for the benefit of a third 
| party dealing with the bank: S. 5208. | 

| (d) Sect. 5239 of chapter five itself contemplates that. the provi- 
sions of the act may be violated by. acts which are not void but effect- 
tive, and holds the directors personally liable for all damage thus 
sustained. | 

(e) The defendant in error must give the same force to all of the 
section from and including the second “made” as that required by 
this reading, if that word is to be preceded by “or,” as he contends. 
In addition to this, he must find reasonable scope for the independent 
operation of the first ‘“ made” ee all the preceding substantive 
divisions of the subject. 

“(7) That is, he must construe the section to declare that the second 
vebstentive act, deposits to the credit of the bank, are void after an act 
of insolvency or in contemplation thereof, though not intended to prevent 
the designed application of the assets, or to prefer. This is without 
reason. 

_ (gy) If anything can be an act of insolvency except default i in pay- 
ing circulating notes, it should be voluntary liquidation; but, if so, 
such construction of the act would defeat all voluntary liquidation. 

(hk) It would literally prohibit payments of dividends by the 
Comptroller. | 

(t) Indeed, the chapter does not contemplate that a.. bank ‘shall: 
cease to do business upon committing even the single act of insolvency 
it describes, to wit,—a failure to redeem its circulating notes,—but only 
after notice thereof to it by the Comptroller (Rev. Stat. s. 5228), to 
the end that the bank may contest the question in a trial to be had 
thereon. ‘S. 5237. 

A bank’s credit is its life. To interrupt its tndliies arbitrarily is 
to destroy it. 

«: @) And after a bank’s right to do business, except in liquidation, 
has ceased, it has necessarily the power to transfer the title to commer- 


cial paper : 


Richmond vs. Irons, 121 U. S. 28-59, 60 
{ / which is the act of the cashier sought to be impeached in the case at 
|{ Bar, Indeed the transfer of assets directly to creditors after they 
a ig | n w the bank to be insolvent was in the case cited sustained. 


*% 


(4) The Comptroller may refuse to appoint a receiver, even though 
the bank be insolvent. and transferring assets to creditors in ——s 


liquidation. 
Richmond vs, Irons, 121 U. S. 27. 


(1) The amendment of June 30, 1876, expressly recognizes the 
right to voluntary liquidation of insolvent banks; that is, to distribute 
its assets after insolvency, if not with a view to prevent, etc., or prefer. .. 

The plaintiffs in error suggest the — additional considerations — 
and authorities. ee 


I. 


All systems of bankruptey attempt, as does this act, to avoid trans: 
fers after an act. of insolvency, or in contemplation thereof, if made — 
with a view to prevent, etc., or prefer, but not otherwise. 


II. 


All systems of bankruptcy preserve the right of set-off. | 

In the last bankrupt act of the United States it is stated broadly — 
as follows: “In all cases of mutual debts or mutual credits between — 
the parties the account between them shall be stated, and one debt — 
set off against the other, and the balance only shall be allowed or paid‘; | 
but no set-off shall be allowed for a claim in its nature not provable | 
against the estate: provided that no set-off shall be allowed in favor 
of any debtor to the bankrupt for claims purchased by or transferred 
to him after the filing of the petition.” 

Of this section, in Sawyer vs. Hoag, 17 Wall. 610, Miller J., said: 
“ This section was not intended to enlarge the doctrine of set-off, or to 
enable a party to make a set-off in cases where the principle of legal 
or equitable set-off did not previously authorize it.” 

The extent to which set-off was carried under the act referred to is 
familiar. The idea of set-off is inconsistent with the idea of a misap- 
plication of assets or a preference, and it would be hopeless to look for 
a case in which the act impeached as a preference was the acquisition 
of a negotiable claim in behalf of the insolvent, against a solvent per- 
son, for a full value’of the assets conveyed. 

In Massachusetts the plaintiff was not allowed to amend even by | 
dropping out an independent cause of action, if it would defeata | 


defendant’s right to set-off. + 
Dodge vs. Tileston, 12 Pick. 828. 
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Says Shaw, C. J., “ The right of set-off accrues at the time of the 
first publication ; the property which the assignee takes by the assign- 
ment is that which the debtor could then assign.” 


Demmon vs, Boylston Bank, 5 Cush. 194-7. 


' Under the United States Bankrupt Act of 1867 the right accrued 
on the filing of the petition. But a banker could continue the collec- 
tion of drafts deposited with him before, and apply in payment of his 
claim after, the commencement of proceedings. 


In re Farnsworth, 14 B. R. 148. 


Under the English Bankrupt law he can do so, although his power 
to sell or to collect was revocable by the bankrupt. 

Ex parte Whiting — Re Dow, 2 Lowell, 478, in which the English 
law is considered. 

To rule that an innocent transaction is a preference because it 
results in a set-off, is to invert the syllogism, and impeach the law and 
not the act. © 
”. "This deposit, though it operates as security and as payment, was 
not intended for either, but is made so by the bankruptcy of the 
debtor.” 

ies 4 set-off created by law to prevent injustice does not stand on the 
footing of contract. The money or credit belongs to the assignee for 
the use of the general creditors; but the law says he shall not recover 
it th full and turn the particular creditor over to a dividend. This 
leaves the appropriation, not to the actual or presumed intent of the 
parties, for there is none, but to the operation of the law of mutual 
credit. | 
Ex parte Howard Natl Bank. —Re North & Co., 2 Low. pp. 488, 489. 


Under the bank act the rights of the bank become fixed at the time 
-of, the appointment of the receiver. 


Balch vs. Wilson, 25 Minn. 299. 


“ A right of set-off, perfect and available against the bank at the 
time of his appointment as receiver, is not affected by the bank’s in- 
- solvency: he succeeds only to the rights of the bank existing at the 
_ time it goes into liquidation.” } 


Boynton J., in Hgde.vs. Me Vay, 81 O, St. p. 288. 
Platt. vs. Bentley, 11 A. L. Reg. N. S. 171. 
3 
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III. : 


No system impeaches transfers for present adequate consideration | 
Negotiable paper given for a debt extinguishes or merges it in the new — 
obligation. Certificates of depusit are equivalent to money. | 


Shute vs. Pacific Nat’l Bank, 136 Mass. 487. 


Such instruments are designed to be transferred, and then are not — 
subject to set-off or equitable defences against the payee.— Ibid. | 

The deposit of the insolvent’s bills receivable for suck a cortihionys | 
is in no true sense a transfer of its assets. | 

The defendant in error avails himself of his remedy Dewi at his | 
option. He might have transferred his certificate before demand. 
Electing to sue upon it himself, he gives us the same right to set-off 
which he would claim were the Security Bank to make a worse fail- 
ure than the Pacific. 

To rule that the natural consequence of the transaction siti to 
be impeached was a preference, and, therefore, to be conclusively 
presumed intentional, is, in view of the negotiable certificate given at 
the time, as unreasonable i in law as the inference was obviously untrue 
in fact. 


IV. 


It is said that knowledge on the part of the Security Bank of a 
condition or intention on the part of the Pacific Bank is not essential 
to defeat a recovery back. 

This would be contrary to the provisions of the last United States — 
bankrupt act, and of the insolvent laws of Massachusetts. | 

They made preferences and misapplication causes to put the debtor 
into insolvency, but required knowledge or notice on the part of the 
party benefited to enable the assignee to recover back. 


Vv. 


The United States Bank Act is a device by which, in consideration 
of the purchase and pledge of its bonds by a bank, it guarantees the | 
bank’s circulating notes; and to cover any deficiency in the sale of 
that security for its indemnity, claims a preference in and paramount — 
lien over all the present and after-acquired property of the bank. | 
The act is a contract with the banks as well as a law; and it ex- | 
poanly postin tee Senet Oe ee ee eS eee 
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excess or violation of its authority, but at least in some such cases 
preserves the rights of the parties who have dealt with it innocently. 
Ss. 5239, 5208. | 

The United States might well, therefore, for its own protection. 
declare all acts void that could defeat its indemnity. 


National Bank vs. Colby, 21 Wall. 609. 


VI. 


And, finally, though the consummation of the act complained of 
was not a preference, yet if it were this law does not declare that upon 
any contingency whatever all creditors shal] share equally, as it might 
have done, but proceeds to declare certain acts void. There is as 
much reason to claim that it intends a preference arising out of acts 
which it does not prohibit with that view, as that it intends to prevent 
them when not attainable except in the violation of some prohibition. 


In re City Bank, etc., 6 B. R. 71. 


JOHN C. COOMBS, 
RUSSELL GRAY, 


Of Counsel for Plaintiff in error. 
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Supreme Court of the Mnited States. 


No. 166. 


THE NATIONAL SECURITY BANK, P. E., 
v. 


PETER BUTLER, REcEIvVER. 


BRIEF OF THE DEFENDANT IN ERROR. 
GENERAL STATEMENT. 


The only question made at the trial was whether the plaintiffs in 
error had a right to set off the $10,000 certificate of deposit, dated 
May 13, 1882, and held by them on May 22, 1882, when the receiver 
was appointed. | 

It does not appear in the record, but will not be denied by the 
other side, that the said $10,000 certificate of deposit was given for 
the balance of an old and a larger certificate, held Nov. 18, 1881, 
when the bank first failed, and a portion of which was paid. The 
fact is not material now. It is enough for the purposes of the case 
at bar that the same constituted a pre-existing debt on May 20, 
1882. 

The Pacific National Bank was deeply insolvent on May 20, 1882. 
The directors, at the close of business on that day, voted that the 
bank go into liquidation, that the bank be closed to business, and 
selected a committee, consisting of three of their own number and 
William J. Best, an outsider, to proceed to Washington, to confer 
with the Comptroller of the Currency and to recommend that the 
cashier, Mr. Whitney, be appointed receiver. The committte se- 
lected reached Washington the same night; and on Monday morn- 
ing, at about ten o'clock, Mr. Price was appointed receiver. The 
bank did not open again for business, and did no more business, 
because of the said vote and facts. But the cashier, Mr. Whitney, 
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who was left in charge of the assets, and was to be recommended 
for the office of the receiver, took sundry checks and drafts, amount- 
ing to $10,967.95, that came in by mail on Monday morning, and 
sent them by a messenger to be deposited with the Security Na- 
tional Bank, with a check drawn for the aggregate sum of same, 
with the balance of said deposit account of $40.25 added, and took 
therefor a negotiable certificate of deposit for $11,008.20. ° Mr. 
Whitney had signed, as cashier, the $10,000 certificate of deposit of 
May 13, 1882, held by the Security Bank, and of course knew of the 
same. The plaintiff in error has not stated in the bill of exceptions, 
and the record does not show, what the “other evidence” given 
in the case in respect to what the two cashiers agreed ds to how 


the funds should be held was, and which the court ruled to be im- 


material. So this court cannot regard the same, and determine 
whether it was material or not. This evidence related, in fact, to 
what occurred between the cashiers after the receiver had been act- 
ually appointed. 


ARGUMENT. 


I. 


“It is the settled law of this court that, when the evidence given 
at the trial, with all inferences that the jury could justifiably draw 
from it, is insufficient to support a verdict for the plaintiff, so that 
such a verdict, if returned, must be set aside, the court is not bound 
to submit the case to the jury, but may direct a verdict.” Gray, J., 
in Randall v. B. & Ohio Railroad Co., 109 U. S. 478, 482. 


IT. 


As to ruling of Judge Nelson (Rec., p. 19). 
That there were acts of insolvency, and in contemplation of actual 


insolvency proceedings, under the Banking Act and within the pro- 
visions of R. S., § §242, before the transaction in dispute, does not 
admit of serious controversy. The exception to the ruling of the 
court below on that point, assigned as error, seems to be frivolous. 


National Bank v. Colby, 21 Wall. 609. 
Raynor v. Pac. Nat. Bank, 49 Superior Ct. N. Y. 119; S.C. 93 
N. Y. 37. 
Irons v. Manf. Nat. Bank,-6 Bissell, 301. 
Market Nat. Bank v. Pac. Nat. Bank, 30 Hun, 50. 
Robinson v. Nat. Bank, 81 N. Y. 385. 
In re Manf. Nat. Bank, 5 Bissell, 499. 
Case v. Citizens’ Nat. Bank, 2 Woods, 23. 
Cihesmet. i Glenee /27 Led 2 
It is clear that the cashier had no authority to make any such 
disposition of the checks and drafts as to enable the National Secu- 
rity Bank to apply them or the proceeds thereof in payment of or 
as a set-off against the prior debt then due it from the Pacific Na- 
tional Bank. The lien of the United States, first to secure the 
government, and second to secure the assets of the bank for ratable 
distribution among its general creditors, had attached, and could not 
be defeated by any act of the cashier in question. 
The policy of the law and the true doctrine are set forth, in the 
opinion of this court, Field, J., in National Bank v. Colby, supra; 
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and in Harvey v. Allen, Blatchford, J., 16 Blatchford, 29; Venango — 


National Bank v. Taylor, 56 Pa. St. 13. 

There may be no express provision of statute, making the title of 

the receiver relate back to the date of the declared insolvency ; but 
such is the virtual operation of the Banking Act. As said in sub- 
stance in the case last cited above (p. 17), the difficulty with the 
claim is found in the prohibition of any transfer or disposition of 
the assets until after a receiver has been appointed, coupled with 
the manifest purpose for which prohibition was made. The bank’s 
property was placed by what was done on May 20, 1882, under the 
immediate potential control of the government. 

When it closed its doors to business, with insolvency declared, 
awaiting the appointment of a receiver, the right to use the corpo- 
rate funds for business expired. 

“A corporation which has voluntarily ceased to carry on business, 
or whose right to use the corporate funds for business purposes has 
expired, continues to hold its assets subject to the equitable claims 
of its creditors. ... The powers of management vested in the 
directors of an insolvent corporation which has ceased to carry on 
business are solely powers to manage the assets in trust for their 
benefit.” 


2 Morawetz on Pp. Corp., § 787. 


Milligan, J., in Marr v. Bank, 4 Coldw. 471, 484, says: “ By the 
insolvency of the bank, the corporation is rendered incapable of 
pursuing the objects for which it was created without defrauding 
the public and the existing creditors. Its officers or agents properly 
ceased to use its franchises after the insolvency was ascertained, 


‘but their responsibility as to the assets did not cease. They con- 


tinued to hold them as before,— not for,themselves or for the use 
and benefit of the stockholders, but for the creditors of the corpora- 
tion. ... In equity, as well as in law, the beneficial interest therein 
belongs to the creditors.” 

See also Wood v. Dummer, 3 Mason, 308, 311. 

Kidhusent FF Waue (24 Zed 2. 

The vote of the directors of May 20, 1882, terminated the power 
of the cashier to do business, he being appointed by the directors 
and being their agent, subject to their control. 

Harrington v. Bk., 1 Thomp. & C. 361. 
Brown v. Adams, § Biss. 181, 
*% 
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The vote was presumably recorded by the cashier. (It was, in 
fact, although the record does not so show.) At any rate, his 
knowledge of the vote and of the condition of the bank would be 
presumed. The vote so states. The bank did not open for business 
Monday morning. He knew this, of course, and must be assumed 
to know the reason why. 


ITT. 


[f the verdict is not sustained on the specific ground stated by Nel- 
son, J., then it will stand because the transaction comes within the 
prohibition contained in R. S., § 5242. 

His honor, Judge Colt, in his opinion (Rec., p. 22) covers this 
point fully: “The undisputed facts here show that the act of the 
cashier, under the circumstances, could have no other result, if 
allowed to stand, than to operate as a preference in favor of the 
defendant bank. The Pacific Bank had decided to close its doors 
and go into liquidation ; and, after this, the necessary consequence 
of the transfer was to create a preference. It cannot be said that 
the transfer was made with the intention of going on in business. 
Jones v. Howland, 8 Met. 377. Nor can it be contended that it was 
made to save the credit of the bank, as was claimed in Case v. Citi- 
zens’ Bank. A person is presumed to intend the necessary conse- 
quences of his own acts ; and, after the vote of the directors to close 
the bank and go into liquidation, any transfer of the assets of the 
bank to a creditor, whereby that creditor secures a preference, must 
be presumed to be made with an intent to prefer. /# re Silverman, 
4 B. R. 523; Saw. 410; Sawyer v. Turpin, 2 Low, 29, 33.” 

Where the natural and inevitable effect of the transaction is in 
contravention of the statute, the intention is found as matter of 
course as a conclusive presumption ; and the court would not allow 
a verdict to the contrary to stand. 


Case v. Woods, supra. 
Watson v. Taylor, 21 Wall. 378. 
Forbes v. Howe, 102 Mass. 427. 


Unlike the last bankruptcy act and the usual insolvency laws of 
the States, but like the bankruptcy act of 1841, R. S., §5242, the 
Banking Act makes the transfer or payment prohibited absolutely 
void, irrespective of the question as to whether the transferee knew 
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or had reason to believe that the bank was insolvent or in contem- 
plation of insolvency. 


Peckham v. Burroughs, 3 Story, 544. 
Case v. Cit. Nat. Bank, 2 Woods, 23. 
See Roberts v. Hill, 24 Fed. Rep. 371. 


This is not a case like Casey v. La Société, etc., 2 Woods, 77, 
as the bank got no equivalent nor any value whatever for the 
funds delivered. 


IV. 


Creating a subject of set-off is equivalent in legal effect to making 
a dtrect payment. 

It must be conceded that Mr. Whitney as cashier could not 
have legally paid the debt of the plaintiff in error on Monday morn- 
ing. If he had done so, the receiver could have recovered the money 
so paid. What he could not do directly could not be done indirectly, 
by creating a subject of set-off. The question here is whether the 
court will allow the set-off, and apply the same as a payment in law, 
when the law prohibited the parties from doing it. 

The court, in Venango Nat. Bk. v. Taylor, 56 Pa. St., declined to 
do such athing. In that case, a debtor of a failed bank endeavored 
to obtain and get a subject of set-off by buying and taking an assign- 
ment of a claim held by a depositor against the bank. The court 
denied the right of set-off, with some wholesome doctrines of law 
and equity enunciated, which apply to the case at bar, the substance 
of which is stated above. . 


V. 


The assets became emphatically trust-funds held by the bank for the 
benefit of the creditors on May 20, 1882, upon the passing of the vote 
of that date, and no set-off will be allowed. 

The theory of a set-off is that personal debts are only set off to 
each other or compensated the one by the other by operation of 
» law, when they are of the same personal character. (Field, J., in 
' Beauregard v. Case, 91 U. S. 134, 141.) When the law or the policy 


2 of the law is against it, a set-off will not be allowed. _ Where the 
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funds sought to be recovered constitute a trust-fund pledged to the 
general creditors for general distribution, a set-off is not allowed. 
(Sawyer v. Hoag, 17 Wall. 610; Scammon v. Kimball, 92 U. S. 
362; Scoville v. Thayer, 105 7d. 143.) At any rate, the mutual 
debts sought to be set off to each other must exist at the time when 
bankruptcy occurs. In the case at bar, that occurred on Saturday, 
May 20, 1882, the right of the plaintiff in error became then fixed, 
as being only the right to prove the existing debt, and share ratably 
with the other general creditors in the distribution of the assets to 
be made in course of the liquidation then voted. It was held in 
Osborn v. Byrne, 43 Conn. 155, that a depositor could not set off 
his deposit against his debt to the bank. However this may be, it 
is contended here that the property of the bank on Saturday, May 
20, 1882, was required thereafter to be held and treated as trust 
property for the payment of the debts of the association in a pro rata 
distribution ; and the receiver can pursue it into whosever posses- 
sion it was transferred, unless, certainly, he -was a dona fide pur- 
chaser for value. The Security Bank must be held as bailee or 
trustee. 
Marr v. Bank, 4 Coldw. 472. 
Libby v. Hopkins, 104 U. S. 303. 


The right of set-off rests on no special act of Congress, but on - 
established legal and equitable principles. It is effected by judicial 
action. As said by Miller, J., in Blount v. Windley, 95 U. S. 179, 
“ Set-off is the doctrine of bringing into the presence of each other 
the obligations of A to B and of B to A, and by the judicial action 
of the court make each obligation extinguish the other.” The 
relation must be one of strict legal and mutual credits to allow of 
a set-off. If one of the obligations is a trust, or in the nature of a 
trust, where the rights of third persons, like creditors, are involved, 
and would be defeated by the application, a set-off will not be 
allowed. 

What was done in drawing a check for all the funds, including the 
item of $40.25, and taking a certificate of deposit, has the appear- 
ance of a deliberate design to create a set-off. 


Traders’ Bk. v. Campbell, 14 Wall. 97. 


The court could not, therefore, in any view of the case, have sus- 
tained a verdict, if rendered for the plaintiff in error. 
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VI. 

As to verdict and judgment. 

The error assigned, that the verdict was ordered generally, and 
not on any particular count, calls for no serious argument. No 
objection was made to the declaration by way of demurrer or 
otherwise at the trial, and no ruling on the subject appears by the 
record to have been asked for, or made the subject of an excep- 
tion. It is too late to raise any such objection after verdict and 
judgment, if there was any ground for it originally, which we deny. 
(R. S., §954; Roach v. Hullings, 16 Pet. 319.) A general verdict 
cured all defects in matters of form, if there were any. 

The bill of exceptions states that all of the counts were for the 
same cause of action, as they are in substance and effect. The 
different counts only allege the same cause of action in different 
forms, and either would sustain the judgment. The practice and 
law of the State court governs. (R. S., § 914.) 

There being no motion or order that the plaintiff elect on which 
count he would proceed, there was no error. 


May v. Tel. Co., 112 Mass. 9o. 
Mulloday v. Holden, 123 Mass. 583. 


By the common law, the misjoinder of separate and distinct 
causes of action might be taken advantage of either by demurrer 
or by motion in arrest of judgment. Under the statutes of Massa- 
chusetts, it can be done by demurrer only. 

_ Barlow v. Leavitt, 12 Cush. 483. 
Commonwealth v. Dracut, 8 Gray, 455. 
Clay v. Barlow, 123 Mass. 378. 


We insist that the objection made is of a peculiarly technical 
character and of no force at that. If either count will support the 
verdict, that is enough. Each being stated in the bill of exceptions 
as being for one and the same cause of action and being good in 
itself, there was no need of selecting one of them for verdict and 


judgment. 
A. A. RANNEY. 
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VI. 

As to verdict and judgment. 

The error assigned, that the verdict was ordered generally, and 
not on any particular count, calls for no serious argument. No 
objection was made to the declaration by way of demurrer or 
otherwise at the trial, and no ruling on the subject appears by the 
record to have been asked for, or made the subject of an excep- 
tion. It is too late to raise any such objection after verdict and: 
judgment, if there was any ground for it originally, which we deny. 
(R. S., §954; Roach v. Hullings, 16 Pet. 319.) A general verdict 
cured all defects in matters of form, if there were any. 

The bill of exceptions states that all of the counts were for the 
same cause of action, as they are in substance and effect. The 
different counts only allege the same cause of action in different 
forms, and either would sustain the judgment. The practice and 
law of the State court governs. (R.S., § 914.) 

There being no motion or order that the plaintiff elect on which 
count he would proceed, there was no error. 


May v. Tel. Co., 112 Mass. go. 
Mulloday v. Holden, 123 Mass. 583. 


By the common law, the misjoinder of separate and distinct 
causes of action might be taken advantage of either by demurrer 
or by motion in arrest of judgment. Under the statutes of Massa- 
chusetts, it can be done by demurrer only. 


Barlow v. Leavitt, 12 Cush. 483. 
Commonwealth v. Dracut, 8 Gray, 455. 
Clay v. Barlow, 123 Mass. 378. 


We insist that the objection made is of a peculiarly technical 
character and of no force at that. If either count will support the 
verdict, that is enough. Each being stated in the bill of exceptions | 
as being for one and the same cause of action and being good in 
itself, there was no need of selecting one of them for verdict and 
judgment. 


A. A. RANNEY. 
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IN THE 


§ upreme Court of the Muited States. 


No. 166. 
SECURITY NATIONAL BANK vs. BUTLER. 


DEFENDANT'S SUPPLEMENTARY BRIEF. 


I. 


In view of what the plaintiff insists upon in its two briefs 
we refer to the following additional authorities : 

Labor vs. Cooper, 7 Wall., 510: Matthewson vs. Grant, 2 
How., 263; Park ve. Turner, 12 id. 


If there had been a motion in arrest of judgment the ver- 
dict could have been amended, if need be. 

Maryland vs. Baldwin, 112 U.S., relied on adversely, re- 
lated to error in the charge and to the admission of evi- 
dence, and is not applicable. 


In York vs. Pease, 116 Mass., there was a demurrer. 


There was no inconsistency between the second count and 
the others. The set-off could not be allowed on that count 
more than on the other. The certificate of deposit was only 
an express voucher for a promise, which the law would 
otherwise have implied, for the payment of the money real- 
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ized from the checks and drafts deposited in fraud of the 
creditors. Suing on it did not waive the fraud and justify 
the set-off as matter of law. The receiver had no power thus 
to destroy the rights of the creditors, as his authority was 
merely administrative of a trust imposed by law, with no 
power even to compromise claims without the leave of the 
Court and the Comptroller of the Currency. 


IT. 
As to Trust Character of the Funds. 
In Cook County National Bank vs. United States, 107 U. 


| S., 452, the Court say “that courts of law and courts of equity 


will not allow an application of funds in set-off so long as 
they are effected with a trust.” _ That the Government had a 
first and paramount lien on the assets of the bank which held 
them as against any act of the cashier, after the commis- 
sion of the acts of insolvency on Saturday, May 20, and the 
initiation then of insolvency proceedings, which held all the 
property for the purposes of the trust imposed upon the 
officers of the Government, as in gremio legis, for the security 
of the Government, and then for ratable distribution among 


_ the creditors, as much as the bonds deposited to secure the 


circulation, seems to be too clear for argument. The other 
counsel do not meet this point in their brief. It is demon- 
strated in the cases found in the original brief, especially in 

National Bank vs. Colby. 

Harvey vs. Allen. 

Venango National Bank vs. Taylor. 


That the receiver could follow and recover the funds, as 
still effected with the trust, seems likewise clear. 
Nat. Bank vs. Ins Co., 104 U. S. 
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This point is not touched by the opposide counsel in their 
brief. How the Court can apply the set-off as payment in 
law, when the parties could not do it themselves, is not shown 
on principle or by authority, especially with the trust 
character of the funds and debt sued for. 


ITI. 


The defendant does not propose to follow the plaintiff’s 
counsel in their efforts to construe R.S., § 5242. It is a 
species of over-refining and of what may be called with becom- 
ing respect hypercriticism. It betokens an attempt at a 
higher wisdom than that which any court has heretofore 
conceived in dealing with this subject. 

The design of the statute is clear. Its aim was to secure 
the lien of the Government after acts of insolvency and a 
contemplation of insolvency had occurred. It expressly 
forbids after that, among other things, all deposits of money, 
bullion, or other valuable things for its use or for the uge 
of any of its stockholders or creditors,” calculated to defeat 
the lien or to operate as a preference, whether the depositor 
knew of the facts or not. 

The ease with which such a thing could be done by a 
bank, with its correspondents, or those with whom it had 
accounts, and the difficulty, or impossibility, in the way of 
proving notice, were foreseen, and an absolute prohibition 
was made, with a provision that the transaction should be 
absolutely null and void, depending only on the acts of the 
insolvent bank, and requiring no participation on the part 
of the other party. The payee or transferee need not know 
of the acts of insolvency or of the contemplation of the 
same, or of the purpose of the transfer or deposit made, cer- 
tainly if he pays no value for them. 
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The court is not to import into the scheme of insolvency 
contained in the banking act the actual provisions to the 
contrary found in the insolvency laws of the State of Massa- 
chusetts or in the general bankruptcy act of 1867, which 
was repealed before the time in question. The omission 
was by manifest design. The bankrupt act of 1841, con- 
strued by Judge Story in Packhain vs. Burroughs, 3 Story, 
did not contain this provision, and the banking act followed 
that in the respect in question. (Case vs. Bank, 2 Woods.) 
The general bankruptcy acts of 1867 did not apply to na- 
tional banks and did not affect the banking act. (Jn re 
Man’f. Nat. B’k, 5 Bissell, 499.) 

It will be seen as a significant fact that the banking act 
did not, like the said insolvent and the bankruptcy laws, 
preclude a creditor who had received an unlawful preference 
from proving his claim, even in cases where he had been 
cognizant of and a party to an illegal transaction. Such a 
provision would have been unjust if notice was not required 
or had in fact. | 

It was thought best, for presumably wise reasons, to shut 
down the gate absolutely upon all business of the kind, 
after insolvency occurred, and compel liquidation with a 
pro rata distribution of the assets, which were constructively 

from that moment to be enfolded by the legal arms of the 
Government if need be to carry out the policy of the law. 

The view with which the thing complained of was done, 
may be in some cases an open question, as it was made in 
Roberts vs. Hill, 23d Fed. Rep., and same case in 24th id. 
So in Dutcher vs. Bk., 59 N. Y., 5, 11, and recognized by 
Colt, J., in the case below. 

Where a bank continues in business, receiving and paying 
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money over the counter, and customers may be misled, the 
law may be a hardship, and other elements of estoppel, &c., 
may come in. The bank may be getting an equivalent, as 
in Casey vs. La Société, &c., 2 Woods, 77. But where the 
bank is deeply and hopelessly insolvent, and known by the 
board of directors to be so, with a formal vote so declaring, 
with proceedings closing the doors to business, and indi- 
cating a process of voluntary or involuntary liquidation, 
which were consummated{directly, as soon as might be, the 
view and effect of the subsequent transaction is clear and is 
fixed as matter of law. It is brought manifestly within the 
statute prohibition, and no intent of the cashier, the agent, 
or instrument by which the thing is done can relieve the 
act of its illegality. His act was either unauthorized and 
void for that reason, or the act of the bank with its knowl- 
edge and presumed view governing it. It makes no differ- 


ence if the cashier acted from mistake, thoughtlessness, or — 


inadvertence, and was personally innocent of all intended 
wrong, the illegal effect of the act is inevitable, and the court 
will not consummate it by allowing a set-off which will 
alone do the mischief. 

In Craigie v. Hadley, 99 N. Y., 131, a depositor who had 
made deposits after insolvency had occurred, and which had 
been received by the bank with knowledge of its insolvency 
not disclosed, was allowed to recover from the receiver, when 
appointed subsequently, the money deposited, because 
of the fraud thus practised. A fortiori, the receiver should 
be allowed to recover funds transferred by the bank in fraud 
of the creditors. 

In Richmond vs. Irons, 121 U.S., a director who trans- 
ferred his stock, after knowledge of the insolvency of the 
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bank, but before the commencement of insolveney proceed- 
ings, was held to have committed a fraud upon the creditors 
and the transfer was found to be void as against ther. Soa 
transfer of a part of the funds of the bank after insolvency 
was ascertained and declared by the board of directors, with 
insolvency proceedings begun and the doors closed to busi- 
ness, creating adverse claims by way of set-off or otherwise, 
was a more egregious fraud upon the Government and the 
creditors and is void, and the money can be recovered with 
a disallowance of the alleged set-off. The Court will not 
give effect to and consummate such an illegality and fraud 
where anything remains to be done to that end, and that 
‘thing, if done, must be done by the Court in a suit. 

It is immaterial whether Judge Nelson or Judge Colt has 
given the right reasons in their rulings, if for any reason the 
set-off cannot be allowed as a matter of law on the facts ap- 
pearing, with all inferences which the jury would have been | 
_ justified in drawing therefrom. ‘The only ruling proper to 
be excepted to is that the jury would have no right to allow 
the $10,000 certificate of deposit in set-off. 

We regard the exceptions all as frivolous and as justifying 
the allowance of damages by double costs and interest, be- 
cause of the long delay and expense of this protracted liti- 
gation. We feel bound in the discharge of our duty to move 


for them. 
A. A. RANNEY. 
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ee | UnitEeD STaTEs OF AMERICA, 88: 


The President of the United States to the judges of the circuit court of 
the United States for the southern district of New York, greeting: 


Because in the records and proceedings and also in the rendition of the 
judgment of a plea which is in the said circuit court before you, between 
Charles L. Perkins, plaintiff, and William H. Robertson, defendant, a 
manifest error hath happened to the great damage of the said William 
Robertson, as by his complaint appear. We being willing that the error, 
3 if any hath been, should be duly corrected, and full wa speedy justice 

done to the party aforesaid in this behalf, do command you, if judg- 
ment be therein given, that under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things concerni 
same, to the Supreme Court of the United States, together with this writ, 
so that you may have the same at Washington on the second Monday of 
October, eighteen hundred and eighty-seven, in the said Supreme Conrt, to 
be then and there held, that the record and proceedings aforesaid being in- 
spected, the said Supreme Court may cause further to be done thereon to 
correct that error, what of right and according to the laws and customs of 
the United States should be done. 
‘s Witness, the honorable Morrison R. Waite, Chief-Justice of the said 
Supreme Court, the 4th day uf April, in the year of our Lord one thou- 
sand eight hundred and eighty-seven. ) 

[SEAL. | TrmoTHy GRIFFITH, 

Clerk. | 


The foregoing writ is hereby allowed. 
: Wa. J. WALLACE. 


2 UnitTep States oF AMERICA, 
Southern district of New York, ss: 

I, Timothy Griffith, clerk of the circuit court of the United States of 
America for the southern district of New York, in the second circuit, by 
: virtue of the foregoing writ of error, and in obedience thereto, do herby cer- 
: tify that the following pages, numbered from three to fifty, inclusive, contain — 
a true and complete transcript of the record and proceedings had in said 
court in the case of William H. Robertson, plaintiff in error, agai 
Charles L. Perkins, defendant in error, as the same remain of record and 
on file in said office. 

In testimony whereof, I have caused the seal of the said court to be 
hereunto affixed at the city of New York, in the southern district of 
New York, in the second circuit, this fifth day of August, in the year of 
our Lord one thousand eight hundred and eighty-seven, and of the Inde- 
pendence of the United States the one hundred and twelfth. 

[SEAL.] | TIMOTHY pauses 


(Indorsed :) 9587. U.S. Supreme Court. William H. Robertson, 
plaintiff in error, against Charles L. Perkins, defendant in error. Writ 
of error. Due service of a copy of the within writ of error is hereby _ 
admitted this 5 day of April, 1887. North, Ward & Wagstaff, attorneys 
for defendant in error. i 
697——1 
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Summons. — 
Superior court of the city of New York. 


CHARLES L, PERKINS, PLAINTIFF, 
against 
Wiiti1amM H. RoBeERTSON, COLLECTOR OF THE 
port of New York, defendant. 


To the above-named defendant : 


You are hereby summoned to answer the complaint in this action, and 
to serve acopy of your answer on the plaintiff’; attorneys within twenty 
days after the service of this summons, exclusive of the day of service, 
and in case of your failure to appear or answer, judgment will be taken 
against vou by default, for the relief demanded in the complaint. 

Dated, New York, January 26, 1885. 

Norto, WarD, AND WAGSTAFF, 
| Plaintiff’s Attorneys. 


(Office and post-office address, 120 Broadway, New York City.) 
4 Superior court of the city of New York. 
CHARLEs L. PERKINS 


Wiiu1amM H. Ropertson, COLLECTOR OF THE 
port of New York. 


The plaintiff above named, by North, Ward, and Wagstaff, his attor- 
neys, complaining of the above-named defendant, alleges : 

First. That at the several times hereinafter mentioned the said defend- 

ant was collector ot the port of New York. 
* Second. That heretofore, and on or about the eighth day of August, A. 
 D. 1884, this plaintiff imported into the United States from Middlesboro, 
ee land, five hundred tons of Bessemer steel rail crop-ends of the value 
of five thousand eight hundred and forty dollars, or thereabouts. 

Third. That Bessemer stee! rail crop-ends are the waste of rails in the 
| of manufacture, and are the short imperfect pieces cut from the 
_ ends of rails after they are rolled, and that they are useless for any other 
ys except as a raw material to be melted up. 

e rth. Upon his information and belief that the true and lawful rate 
of duty upon the said merchandise was twenty per centum ad va- 
a) lorem, or eleven hundred and sixty-eight dollars. 
eS Fifth. That said defendant, as collector as aforesaid, erroneously 
and illegally assessed and exacted from this plaintiff duties upon the said 
merchandise at the rate of forty-five per centum ad valorem, amounting 
to the sum of twenty-six hundred and twenty-eight dollars, which the 


aintiff was compelled to pay and did pay in order to obtain possession 
ixth. That this plaintiff duly made and filed due and timely protest 
writin ened gemma erroneous and illegal assessment and exaction 
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Z Notary Public, N. Y. Co. 
7 Superior court of the city of New York. 
CuarLes L. PERKINS 
~Witrram A. nebaeiion, COLLECTOR, 8 


*9 


Seventh. That the amount so as aforesaid erroneously and ly Ss 
exacted from this plaintiff in excess of the legal duties on said . Se 
dise, and which this plaintiff was compelled to pay and did pay inorder 
to obtain possession of the said merchandise, was fourteen hundred and 
— cath. Th his plaintiff duly appealed to the Secretary of the Treas- 
ighth. That this plaintiff duly a tot of t 
ury ae the dation of the defendaut, ascertaining and liquidating the 
duties on the merchandise aforesaid. 
Ninth. That the sum so as aforesaid unlawfully exacted by the said 
defendant from this eter R has not, nor has any part thereof, been re- 
paid to this plaintiff. | | 
6 Tenth. That ninety days have not elapsed since the decision of 
the Secretary of the Treasury on the aforesaid appeal of this plain- 
tiff. 


Wherefore this plaintiff demands judgment against the said defendant 
in the sum of fourteen hundred and sixty dollars, with costs and interest. 
NortH, WARD, AND WAGSTAFF, 

Plaintiff’s Attorneys, 120 Broadway, New York. 


<% 
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Crry anD County oF New York, ss: 


Charles L. Perkins, being duly sworn, says : 

I am the plaintiff in the above-entitled action. I have read the fore- 
going complaint and know the contents thereof; the same is true to my 
own knowledge, except as to the matters therein stated to be alleged upon = 
information and belief, and as to those matters I believe it to be true. &3 

C. L. PERKNs. 


Sworn to before me this 27th day of January, 1885. 
Epwin F. Corry, 


City anp County oF New YorK, 8s: 


Wm. R. How, being duly sworn, on his oath saith : 

I am of the age of twenty-one years and upwards. On the twenty- 
ninth day of January, 1885, at his office in the United States custom- 
house, in the city of New York, between the hours of 12 m. and 3 p. m., 
I served the annexed summons and complaint on the defendant, William 
H. Robertson, by delivering to and leaving with him personally copies of © 
the said summons and complaint and of each of them. 

I knew the said Robertson so served to be the defendant and collector 
of the port of New York. 

| Wm. R. How. 


Sworn to before me this 29th day of January, 1885. ee 
A. H. Sater i 


(Indorsed :) Superior court of the city of New York. Charles 
- _L, Perkins agst. William H. Robertson, collector, etc. Summons 
~ and complaint. North, Ward, and Wagstaff, pl’ff’s att’ys, 120 B’way, | 
* New York. 4 
9 Circuit court of the United States of America for the southern dis- 
trict of New York in the second circuit. 


To the judges of the circuit court of the United States of America for the 
southern district of New York in the second circuit. 


SovTHern District or New York, 7 c 
. City and County of New York, ss: : 
-» William H. Robertson, petitioner and affiant, respectfully showeth,.that 
he was, prior to the commencement of the suit hereinafter referred to, col- : 
lector of t the customs for the port and district of the city of New York, duly 
appointed according to law; and that on or about the 29th day of January, 
1885, a suit was commenced against him by Charles L. Perkins, in the 
superior court of the city of New York, for or on account of acts done by 
him under the revenue laws of the United States, and as such collector ; 
and that he has been served with process in said suit in said southern dis- 
trict, and that no trial has been had in said cause. 3 
He therefore prays that, in pursuance of the act of Congress in 
10 — such case made and provided, the said cause so commenced in the 
said superior court may be removed therefrom and entered on the 
docket of this honorable court, and thereafter proceeded in as a cause origi- 
nally commenced in this court. 
_ And he will ever pray, ete. 
And, being duly sworn, deposes and says, that the matters hereinbefore 
set forth are true to the best of his knowledge, information, and belief. 
W. H. RoBertson. 


Sworn to before me this 9th day of February, A. D. 1885. 
GEO. HELLUM, 
Notary Public County N. Y. 


I certify that, as counsel for the petitioner, I have examined into the 
proceedings against him, and have carefully inquired into all the matters 
set forth in the within petition and affidavit, and that I believe the same 
to be true. 

New York, Feb’y 1, A. D. 1885. 

Eximvu Roor, 


x U. 8. Attorney, Counsellor of the said Circuit Court. iE 
ae ae 9 | (Indorsed :) 9587. U.S. circuit court. Charles L. Perkins vs. » 
ra William H. Robertson, collector of customs of the port of New 3 
York. Petition to remove cause. Elihu Root, United States att’y, att’ 
ond defendant. U.S. circuit court. Filed Feb’y 12, 1885. Timothy Grit 
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The President of the United States of America to the judges of 

-____ the superior court of the city of New York, greeting : 
We, for certain reasons, being desirous that our circuit court of the 
Jnited States for the southern district of New York in the second circuit 
hae 2% hs 


a: 


Pas ant as oes ea 


shall be certified of a certain cause commenced before Ae ar | 
H. Robertsou, defendant, by Charles L. Perkins, plaintiffs, do therefore 
command you that the record and proceedings iu the said cause you dis- 
tinctly and openly send to the circuit court at the city of New York, on 
the 16th day of February, 1885, as fully and ample as the same are re- 
maining before you, by whatever names the said parties may be called 
therein, together with this writ, that our said court may cause to be further 
done thereupon what of right ought to be done. ) e 
Witness, Morrison R. Waite, esquire, Chief-Justice of the Supreme 
Court of the United States, the 12th day of February, in the year one 
veal eight hundred and eighty-five. 
L. 8. | 


Exrnv Roor, 
U.S. Att'y, Attorney for Defendant. 


Truotay GRIFFITH, 


13 I have this day personally served upon the clerk of the supe- 
rior court of the city of New York duplicate of the within writ, 
at the same time showing the original. 
JoEL B. ERHARD, 
U. S. Marshall. 
Fes. 16, 1885. 


(Indorsed :) U.S. circuit court. Charles L. Perkins versus William 

~~ ae Certiorari. Elihu Root, United States attorney, attorney 
or deft. 

I hereby depute John E. Dowley to serve the within writ. ae 

Dated Feb. 12, 1885. a 

Jo’L B. ERHARDT, ee 

U. 8. Marshall. 


U. S. Marshall’s Office. S. D. N. Y., Received Feb. 12, 1885. 
14 United States circuit court, southern district of New York. 
Cuas. L. PERKINS ) 


vs. 
W. H. Ropertsoy, as COLLECTOR OF THE 
Port of New York. 


The defendant answers to the complaint as follows : | 

I. He admite that at the several times mentioned in plaintiff’s com- 
plaint he was collector of the port of New York. ‘ 

II. He admits that on or about the 8th day of August, A. D. 1884, — 
this plaintiff imported into the United States certain merchandise, but he 
denies that he has any knowledge or information sufficient to form a belief 
as to whether the merchandise alleged in the complaint to have been im- =~ 
ed at the time therein mentioned was in fact such merchandise as ig 
in the complaint, or that the value of such merchandise was of — 
the value as stated in the said complaint. ‘ 
ITI. He denies that he has any knowledge or information sufficient to. 


15 —_—sSOW'V«. Hee denies that the true and lawful rates of duty on the 

| _— referred tu in the complaint was as stated in the complaint. 

_ VY. He denies that the plaintiff was compelled to pay or did pay de- 
fendant as collector or otherwise the sum stated in-the complaint, or any 
sum in excess of the amount required by law as duties upon the suid 

- or that any sum of money unauthorized by law was exacted as duties on 
said s or otherwise. 

VI. And further answering, defendant alleges that all moneys received 
by him from the plaintiff in respect of the importations in the complaint al- 
leged to have been made were demanded of plaintiff and were by plaintiff 
voluntarily paid to him in his capacity as collector of customs as and for 
duties due the United States on imported merchandise, and were forthwith, 
before the commencement of this action, and before the receipt by defend- 
ant of any protest or objection on the part of the plaintiff, paid over by 
defendant in his official capacity aforesaid to the United States,and placed 
beyond his control. 

II. And further answering, defendant alleges that all moneys received 

by him from the plaintiff in respect of the importations in the complaint 

alleged to have been made were sums due from plaintiff to the 

16 United States as duties accurding to the rate of duty im by 

law upon articles of merchandise imported by plaintiff and assessed 

with duty, and no other sums than duties regularly assessed and ascertained 

and liquidated according to law upon plaintiff’s entry thereof were collected 
or received by defendant from the plaintiff. 

Wheretore, defendant demands judgment that the complaint be dis- 
missed with costs. 

Wma. DoRsHEIMER, 

United States Attorney, Attorney for. the Defendant. 


County oF WESTCHESTER, 88: 
Wm. H. Robertson being duly sworn, says that he is the defendant in 
the above-entitled action; that he has read the foregoing answer, and 
~ knows the contents thereof, and that the same is-true, to his own knowl- 
ae edge, except as to the matters therein stated to be alleged on information 
we belief, and as to those matters he believes it to be true. 
Wm. H. Rospenrtson. 


Sworn to before me this 2nd day of October, 1885. 
JoHN Knox, 
Justice of the Peace. 


ae 4T (Endorsed :) 9587. U. S. circuit court southern dist. of New 

eer) York. Charles L. Perkins versus William H. Robertson. An- 

ie William Dorsheimer, United States attorney, a for def’t 
8. cirenit court, filed Oct. 16, 1885, Timothy Griffith, clerk. 


18 ..__ Atastated term of the circuit court of the United States of 
America for the southern district of New York, in the second cir- 
quit, held at the United States court rooms, in the city of New York, 
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-six. 
. Wheeler, judge. 


8. 9587. 
Witu1am H. Rosertson. | 
Now, comes the plaintiff by his attorneys, Messrs. North, Ward, and 
, and moves the trial. of this sana ia comes the defend- = 
ant, by Mr. Henry C. Platt, esq., his attorney. Thereupon 


Ex’d. 

A copy. 

(usJ TimorHy GRIFFITH, 
20 United States circuit court for the southern district of New 
York. 

Custom-Hovse, New - York, 
; Collector’s Office, March 24, 1887. | 
N. S., 9587. : 


C. L. PERKINS 


v8. 
W. H. RoBERrtTson. 


Str: The adjustment in the above case is as follows: 
Amount o Bncsivscen:: cdc cdagpddicasse. cccvcqsere: yennsaeaielaan 
Interest addéd to date of verdict .............0:6 sesceses coveseees 


Verdict dated Nov. 18, 1886. 


Respectfully, 
Thee. D. Macong, 


. To the clerk of the United States court for the southern district of 
21 (Indorsed :) No. 93. Collector for the dist. of New Yor 
, 187, reports adjustment of case of va. oe 
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ROBERTSON, COLLECTOR, ° ETC., 


22 . Gircuit court of the United States for the southern district of 
New York. 
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CHARLES ‘L. PERKINS 
4 | 08. 
Wixiu1am H. Rosertson, as CoLiector, «c. 


This action having been brought on for trial before the Hon. Hoyt H. 
Wheeler, district judge sitting at circuit, and a jury, on Friday, the nine- 
teenth day of November, A. D. 1886, and the jury having rendered a ver- 
dict for the plaintiff under a stipulation of counsel that the amount thereof 
should be adjusted at the custom-house, in the city of New York, under 
the direction of the court, and the said amount having been accordingly 
adjusted at the sum of sixteen hundred and fifty-nine ;%§, dollars at the 
date of said verdict, now, on motion of North, Ward, and Wagstaff, esq., 

intiff’s attorneys, it is: 

Ordered, adjudged, and decreed that Charles L. Perkins, the plaintiff, 
do recover of William H. Robertson, the defendant, the sum of sixteen 
hundred and fifty-nine ;43, dollars, the amount of the verdict so rendered 
as aforesaid with thirty-five yor dollars interest thereon from the date of 
the said verdict to the date hereof, together with his costs of this action 

to be taxed, and as taxed amounting to the sum of forty-six +4,, 
23 - in all the sum of seventeen hundred and forty-two 4; dol- 
lars, and that he have execution therefor. 
_ Dated New York, Apr. 2, A. D. 1887. 
Judgment signed this 2nd day of April, 1887. 
JOHN A. SHIELDS, 
_ Deputy Clerk. 


(Endorsed :) U.S. circuit court, southern districtof N.Y. Charles L. 
Perkins vs. William H. Robertson, collector, &c. Judgment. North, 
~ Ward, and Wagstaff, pl’ff’s att’ys, 120 Bway. U.S. circuitcourt. Filed 

_ April12, 1887,1.30 p.m. Timothy Griffith, clerk. | 


24 Bill of exceptions. 
United States circuit court, southern district of New York. 
Caries L. Perxrxs : : 


eat aget. 
- Witi1ax H. Roserrson. 
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The plaintiff, by his counsel, having opened the.casé to the jury, offered 
evidence, which was admitted, tending to show as follows: : 


7 Plaintiff’s counsel offered and put in evidence the weigher’s return, 
entry, and protest: 7 
25 104228. N. Y.Cat. No.920. L. DP. 
a A special return of the articles embraced in each permit must be made 
iy as soon as the weight of the same shall have been ascertained. 
y Weigher’s special return of imports. 
, Imported S. S. Sportsman, from Middleboro, by C. L. Perkins. 
Paras be | Marks. | Numbers. Articles. coda. Tare. | Net weight. 
| 300 tons spiegeleisen....... 676, 756 | ....... ’ 
; | 1,500 “ ferro-marganese. .. 3, 413, 682 Kdebeoss 
| | 500 “ steel rail ends ....) 1,112,424 |........ te, 494 
| | “| 496-12-1-12 
R. D. H.S. B. District and port of New York, Aug. 22, 1884. 
G. B. BAER, U.S. Weigher. 


(Received in 5th division, Aug. 22, 1884.) 
26 Entry. 


Mulholland & Hickcox, custom-house and commission agents, 51 Ex- 
change Place, New York. 


2977. 104228. 


Entry of merchandise imported by C. L. Perkins in the ship aa 
man, whereof is master, arrived Aug. , 1884, from Mid- 
dlesb’ro; New York, Aug. 8, 1884. ; a 

Marks, numbers, packages, and contents, 45% 3-10 c. Yb. total. By: 
T. : 
Three hundred tous spiegeleisen......... 300............ 9,600.00 Middlesb’ro, © 
Fifteen ‘hundred ens Serre mangnacss... SR BOO TS cnc cases 62,580.00 July 2%. 
E. A. Oct. 29th, 84. RLD. . $72, 180. 00 
Five hundred tons steel rail ends........ prsonee? 3 ; 
4,090,438 Ibe. at 3-10 cte........ see ceeene sone $5,840. 00 Joly 2. 


12,271.31 ..............----. $5, 840. 00 $72, 180.00 78, 020.00 
$5,840 — 459%... 2, 628, 00 


4,032, 000 Ibe, 


$14, 899. 31 2, 920 . 

‘i 292 4,090,438 
’ H. L. B......... 4,032, 000 3-10 12,006.00 . ea 
Li cccceceees--- 5,840 45 2, 628, OU Bri 


Am. ...4s. ....2. $14, 889. 31 ‘ 
Orig.........--- 14,724.00 
Tner............ $176.31 


- PB. C. L. Perkins, : ks " Sieas a 
; vo, C. J. Stelle, ¢ H. L. B. : : $ * “4 : S “a 
$14, 724. ; 0. 
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27 ~=—s_ (Endorsed :) 2277.. Mulholland & Hickcox. C. L. Perkins. 
: Per S. S. Sportsman. Pl’ff’s Exhibit I. Paid Aug. 8, 1884. 
Arrived Aug., ’84. Entered and liquidated Nov. 26, 1884. Increased 
duty Dec. 2, 1884. 958. 104228. .R. W. Affirmed Jan. 14, 1885. 
Bets agg 20251. Filed Nuv. 6, 1884. Protested Nov. 6, 1884. Steel 
~ . €rop ends. 


Protest. 


NULHOLLAND & Hickcox (P. O. box 3555), 
51 ExcHANGE PLACE, 
New York, Nov. 6, 1884. 


Hon. W. H. RosBertson, 
Collector of the port of N. Y.: 
Sir: I hereby protest against the assessment of 45% ad valorem 
28 = on my importation of steel crop ends ex. Sportsman from Mid- 
diesborough August 8th, 1884, entry No. 104228. Claiming under 
Schedule C 1, act of March 3d, 1883, such crop ends are only liable to a duty 
of 20% ad valorem as metal unwrought not specially enumerated or pro- 
oe "Respectful 
ully, yours, 
Supp C. L. PERKINS, 
MULHOLLAND & Hickcox, Att’y. 


~ (Endorsed :) 23242. C. L. Perkins. Sportsman. Steel crop ends. 
Custom-house, New York, Nov. 6, 1884. ived. 


_ The plaintiff, Coartes L. PERkrns, testified that he was in business 
as an importer of iron and steel in 1884, and in August of that year im- 
- the steel rail crop ends mentioned in the invoice; that he has been 
in business as an importer of iron and steel for thirty years; that he is 
~ familiar with the different kinds of iron and steel and the different sha 
~ 4a which it is imported, and knows what steel rail crop ends are; that 
__ the steel crop end is the imperfect end of the rail cut off to bring it down 
| to a solid rail of regular length. : 
29 Q. Are you aware of the uses for which these steel rail crop ends 
-: are imported. 
Bees (This question was objected to by defendant’s counsel as irrele- 
_-. ‘vant, incompetent, and immaterial.) 
_ The Court. I think, to find out whether it is in a crude state and un- 
- - wrought, it may be proper to introduce evidence, and we will receive it 
 fahder your objection. 
(To which ruling the defendant’s counsel excepted ; which exception 
as allowed by the court.) : 
Answer. I am; they are imported into this country for remelting or 


Being cross-examined by defendant’s counsel, the ‘plaintiff testified that 
vas acquainted with the manufacture of steel rails and the process of 
| manufacture; that the crop ends are the ends of the steel rails; that 

: to the time they are cut off they go through the same process of man- 

joture as the steel rail; that as far as the process of manufacturing goes 
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up to the time 
rail nape oma and the steel rail; they are t 
When t rails are made, the calculation is to make a rail 
long ; that is the standard. Steel rails are rolled 
regulation length is thirty feet. ‘The ingot is made heavy 
steel in it, so as to be as sure as possible that the rail will turn 
feet, and long enongh to cut off the ragged end. The ingot 
“30 ~—Ss heavier than the rail so as to allow these ends to be cut off so 
to make a good, sound thirty-foot rail. Sometimes there is an im= — 
perfection in the rail which requires a larger amount to be cut off from it; — 
in which case it brings it down to twenty-eight feet, and so on less than — 
thirty feet long ; but the caleulation is to roll the rail thirty feet long, — 
But if the rail is rolled longer’ than that, then they cut off the ends to — 
make thirty feet. The ingots are made of the same weight. The ob 
of cutting the ends off is to make a sound rail. The steel rail ends im- — 
ported in this case were Bessemer steel. Bessemer steel is a well-known ~~ 
article of commerce. In a general way it is made as follows; Pig-iron is” 
put into a converter, as it is called, and it is then subjected to heat; all the 
carbon is driven off. When heated to a certain point it is known by the 
light, by the color of the flame, that all the carbon is out. They extract 
the carbon ; then they put in a certain amount of manganese, or a certain. 
amount of pig-iron, which has been analyzed to find out the exact ay “$ 
tion of manganese or carbon in it, and that is put back again into the iron. ~ 
from which all the carbon has been extracted, so they are able to put back ~ 
a certain amount, which makes Bessemer steel]. rite 
In all that process of manufacture the whole rail, including the ends, is — 
put through, and that produces a metal granular in its texture, that is, . 
metal produced from iron or its ores, and that metal is called Bessemer 
steel ; Bessemer metal. It is called Bestemer steel. 


31 The plaintiffs called as a witness GEoRGE A. EvAns, who testi> — 
fied that he was in the iron business; had been a manufacturer for 
twenty-odd years, and in the course of his business had. occasion to use @ 
few steel rail crop ends. ' : 
Q. Io you know the purpose for which steel rail crop ends are im- 
ported for use ? ee 
(This question was objected to by defendant’s counsel as irrelevant, im< _ 
material, and incompetent. The question was allowed by the cuurt, to — 
which ruling defendant’s counsel excepted ; which exception was allowed — 
by the court). 
Answer. I do. oe 
Q. Be kind enough to state to the jury the use to which steel rail crop _— 


ends are put. hale 
_ A. Steel crop ends are made to sell. They are used the sameas pige — 
iron in the manufacture of some other material, of some other er, 
or some other form, and I believe in no other case except for ballast. The 
same process in the use of steel rail crop ends is observed as would he used 
for pig-iron ; melting it; making it finid ; it must be fluid before it is 
steel again. I never knew of any other use to which they are put than — 


to be put into a furnace to be nelted up. F 
On crose-examination this witness testified that he wa: .amiliar with the 
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| process of the manufacture of steel rails, The pig-iron is melted and run 
| ‘through this process of melting, and goes out through a cupola ina 
32 _— stream from two to six inches large. This‘molten metal leaving this 
cupola is received in a large receptacle, and it is then moved around 
and around from one place to another up tuadome, which is very high, and 
this receptacle is then gradually raised and turned over on its side, allow- 
ing this metal to run into what we call a converter. Then to this con- 
verter heat is applied to the extent of 132 degrees. Here it is heated 
again until it gets to a white livid heat, and then the carbon, as far as the 
eve will perceive, has gone from this iron; it isa white liquid. Then 
is a metal we call speige]l that we put into that, which flames u 
like a little torch of fine wood ; that converts it into what we term steel. 
The blast is applied again, only for a moment, when there is a little puff ; 
then it is a liquid steel, as liquid as gas. This process gues on; this con- 
verter is turned over on its side and this liquid is run into another recep- 
tacle about as large as the one that received it; it is then lowered by 
strong machinery down to a large crane, which receives it and carries it 
around to a place about as large as the court-room, which is filled with re- 
torts about a foot wide and about seven or eight feetlong. In the bottom 
of this receptacle that this liquid is in now there is a faucet, very much 
as a beer faucet, only inthe side. This is carried along and fills these full, 
going oT: along from one to the other until they are filled. When that 
is cooled it is a steel ingot. | 
: Now we take an ingot and put it into a roll that is automatic. 
33 It is rolled in and out again; then it is hitched on a crane and 
carried out to hammer that works by steam or a little _— On 
the ends of these two bars there is something that may be what we call wind- 
puffs; it isn’t solid, on coming out of the hammer. We cut off a little 
piece of that, possibly half a foot, possibly a foot. They move it along 
until they get the length they want, 28 or 30 feet, or whatever size they 
require, and it is cut off. This is followed up by cutting four billets out 
_ of this rail we have rolled ; it is usually cut into four billets. The top 
of this rail may be defective, and it is cut off to make it — The ingots 
are manufactured into the bloom. The bloom goes through a heating 
shar After heating they are passed through rollers—run through five 
See rollers back and forth, until it gets to the finishing roll ; that makes 
_ a rail that is of the section required. 
= ~—-—Ss- From the bloom it is manufactured finally into a rail, and the imper- 
__ fect ends are cut off to make it sound. 
~» Qn bis direct examination this witness testified : 
~~ The first bloom would be solid ; that is, there would be four, and on 
_ the last one, the top of the last one might be so much poorer that it would 
have to be cut off. That is scrap steel, or whatever you call it. ‘The bot- 
» tom of the —_ might be ; this top is very uncertain. We cut off 
the ends for the purpose of making the rail sound. 3 
~~ On his re-cross-examination this witness testified : 
By Mr. Pratt: ee 
ue Q. Your idea is that this is scrap steel ? 
A. It takes the same place as pig-iron ; we melt it over again. 
..  Q, I understand yon to say it is:ecrap steel ? 


~~. 


_— . : i oct mies - — é  ?. i Po 
eee “2y é te : 6 teams, ty eS $ * ‘ 4 Se ee ee Sees ae ne er ae +.” 2 Z - 
= Set > 47% # t Be a teak *s, Mee Eg eee Se ae $ ee ey 
pe he ” els et oe a ee oe a ee ae 2 ye ; Soy S ; A 
‘ A eee ee ro 
; ng ; e 
‘ 


a 

4 
‘ 
3 
4 
a 


i 


Sines ee Win 
“ ie iit sislet q ~ aha * 
* ¥ + ve = Ap * ae a es ite wpe ‘i f Te. Same 8 ee Ms soak the te oe be, er ale? 7 i or aos “o eS. ae 
RAS BAR ee wat oS awe TRE os ce nee i Le ey ” by 4 
IBERTSON. COLLECTC » ETC., V8. RKI 


pe se eee eee ae 
ee” 6 eee ee ae 
mye ye 


ae ae. Lge ee 


« : 
rae, 

a i 
g #22 as 
oii 


* 


igi al 4 4 
melt it 


A. Whatever you call it. It takes the place of pig-iron; we 
right over again. 

Q. I am asking you what it really is? 

A. It is scraps to make steel again ; it is the same as pig-iron. 

Q. Isn’t it steel ? 

A. Not in that condition ; it is scrap. 

Q. Scrap what? 

A. Well, I tell you it is iron again; we melt it. 

Q. And you say these are steel crup ends? 

A. I say they are the crop ends of steel rails. 

Q. Are they not steel ? 

A. Certainly ; they are steel. They are scrap steel. There is no ques- 
tion about that, because you can’t turn it we into steel again without 
melting. It has to be melted again in order to put it into steel. 

It was adinitted upon the trial that the entry was liquidated on the 26th © 
day of November, 1884, and the protest says November 6, 1884. 

At the close of the plaintiff’s evidence defendant’s counsel moved for a 
direction of verdict for the defendant on the grounds: First, that the pro- — 
test was served and filed before liquidation, and was therefore premature ; 
second, that no proof was offered.or given to show that there was any ap- 
peal to the Secretary of the Treasury or any decision on such paaabes and 

no proof of the date of such decision to show that this suit was 
35 brought in time; third, that the plaintiff has not shown facts suffi- 

cient to entitle him to recover. This motion was denied by the 
court, to which ruling defendant’s counsel excepted, which exception was 
allowed by the court. 

On behalf of the defendant, CHESTER GRISWOLD testified that he was a 
steel manufacturer and president of the Troy Steel and Iron Company ; 
familiar with the article known as steel rail crop ends; that a steel rail 
crop end is the cropping of the steel rail itself. The steel rail is made in 
length somewhat in excess of the prescribed lengths, and theseare theends =~ 
that are cut off to bring it to a uniform length. The standard length of = | 
a steel rail is thirty feet, with an allowanzé for shorter Jengths. In the : 
process of manufacture, if the rail is more than thirty feet long, the obj 
of cutting the ends off: is to get the prescribed length, which is thirty feet. > 
These steel rail crop ends go through the same process of manufacture as | 
the other part of the steel rail. That he is familiar with the process of 
manufacture which these steel rail crop ends go through ; that pig-iron is — 
taken and melted and put into what is called a converting vessel. It is 
then decarbonized, and a certain fresh metal added to it to give it the 
proper amount of carbon. It is then passed into an ingot, and from that — 
it is rolled fnto a bloom, and from the bloom into a finished rail. The — 
rail is completed and goes to market immediately upon the cropping of ~~ 

the ends. Steel rail crop ends are generally bong by theton, 
36 Blooms are the first stage beyond the ingot. ‘The bloom is the — 

intermediate state between the ingot and the rail. Blooms are used =~ 
for manufacturing rails and other purposes. In the manufacture of other 
articles from blooms they are reheated, not remelted. Steel rail crop ends" 
are put to a variety of uses; they are used for weet les 
either directly or by remelting them. They may be used without r ig 
and are often so used. They havea value as a mannfactured article other 


Iting ; 
ariew three pieces, 


ured into shape and rolled into finishing bars; made into crowbars; a 
variety of shapes. If it is a long crop end it can be utilized in a larger 
shape than a smaller one without remelting. The thin part of the = end 
is used for rolling down into smaller shapes, and the same way with the 
foot. Each of these pieces, the heads, the throat, and the foot, is utalized 
for different purposes without remelting ; they are remanufactured into 
other articles by that process. Steel rails can be remelted as well as the 
crop ends ; the material of the rail crop ends is steel, the same as the 
37 rail, manufactured the same as the rail, and wrought the- same as 
the rail. ' 
sg On cross-examination by plaintiff’s counsel, this witness testified : 
| ___ That'the crop ends has a special fitness for particular purposes for cer- 
+ _ tain shapes. 

Q. In its present condition ? 

A. No, I don’t think it has. In using a piece of Bessemer steel 
~ of that kind we would cut it into three bars and roll it into shape. That 
~~ is one of the processes in which the crop ends can be used. 

—. Q. Am I to understand you as testifying that that is the principal 
use of them ? ! 

(This question was objected to by defendant’s counsel as immaterial and 
irrelevant, which objection was overruled by the court, to which rulivg 
defendant’s counsel excepted, which exception was allowed by the court.) 

Answer. Well, I don’t know that [ can answer that positively, they 
_ are used both ways. An ingot is a piece of cast steel; that is to say, it is 
-a molten metal run out of the converter into a mold, and in practice the 
ingot is the same weight as the bloom. The bloom is a bar of steel or 
iron generally cut to a uniform length, proportionately to the size of the 
fail you want to make. The bloom is cut into a section-bar seven or 

ba. eight feet long, or four or five feet long, and seven or eight inches 
square, and that bar is a perfect piece of metal from which a rail 
ioe is manufactured by being put through a series of rollers. When 
the rail comes out of the roll it a not have a true end; the end is al- 
i" more or less ragged, and has to be cut off to leave a sound end to the 


-. The witness further testified that he was familiar with the practical 
ne} tions of Bessemer steel; that there is no difficulty in welding 
, and particularly in moderately small masses, such as an ordinary bar ; 
ire is no difficulty in welding rail ends; they make a perfect weld. 
When we roll a perfect piece of iron down into shape or into a bar, the 
uperfect a if any, do not necessarily remain there; the imperfections 

ly roll out. : 
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_ of small products, in this country, at Joliet, Illinois. | 
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BERTOON, COLLECTOR, ETC., V8. PERKIN. = 

The testimony of ALEXANDER J. LeErrH, on behalf of the 
tended to show : 

That he was president of the Joliet Steel Company and familiar with 
the article known as stéel crop ends, or Bessemer st 
the manufacture the end of the rail is cut off to make the rail the exact 
length that is ordered. In doing so the bloom or the ingot first is made 
as near the weight as possible, so as to cut off as little as possible, unless 
there is a remanufacture, such as is sometimes done running the 
end that we cut off into another product as well as rails. The object 


of cutting the rail off so as to make a small piece is just im y to a 


cut the jagged end off and make the rail a true rail at the end. : 
is one way. The other way is to put a little more steel into 
39 your ingot and cut a longer rail and for other purposes. These 
' steel rail crop ends come in various lengths. There is one 
mill in this country that cuts off rail ends and puts them into the wire 
direct, sometimes as long as five feet. Wire is sometimes remanufact- 
ured from these ends. (The mill he spoke of is the Cleveland Rolling 
Mill.) ‘This is done without remelting ; they are reheated but not melted ; 
they remain in the same composition of steel as it was in the rail. The 
crop ends are steel; they are part of the rail; the steel doesn’t alter its 
condition from the time it is made into steel; it only alters its manufact- 
ured shape. 
Q. Is there any particular meaning to the term unwrought metal, com- 
mercially ? - : 


(This question was objected to by counsel for the plaintiff as incompe- , 
tent and irrelevant, and was excluded by the court, to which ruling de- — 


fendant’s counsel excepted, which exception was allowed by the court.) 
The witness stated he had bought melting crops, and manufactur- 

ing crops; but it is generally known as melting ends. That 

upon the size of them, size and condition. 

manufacture, and we also manufacture ourselves, direct, some into harrow 


teeth, into crowbars, and all manner of small manufactures of steel. We — 


also manufacture horseshoes from them. 
The various parts of the steel rail crop ends may be cut and 
40 utilized without remeltitig; by reheating ; they go through the same 
process of manufacture as the other part of the steel rails; they 
are a part of the rail until cut off. 
There is no particular shape to the steel bloom ; it is a mass of steel in 
different shapes and different sizes. The bloom itself is no good without 
being remanufactured. 


There is a difference between the ingot and the bloom; the ingot has — 


never been wrought in any way ; the bloom must be hammered. 
Un his cross-examination, this witness testified : 


When the molten metal comes out of the converter it is run into s | 


mold, and that lump, when it is cooled, or partially cooled, is an ingot; 
and then that is either hammered as a whole and cut into pieces, or 
mered and rolled. That would not necessarily be a bar; it would 
piece of metal having a shape of some kind as contradi ed from 
a lump that might be out of a molten mass onto the ground. 
The Joliet Steel Company make steel rails, and manufacture 


crop ends ; that in. 
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On his _re-direct examinaticn this witness testified; 

That this is called Bessemer steel on account of the certain process of 
manufacture which it. goes through. If we begin-with the oar we can 
7 get it in pig-iron, and from pig iron into an ingot. .We don’t 
41 make a bloom. When it gets in the ingot we reheat it and run 
it straight into a rail without being touched. ‘The metal is wrought 
from the time it is an ingot; it is not wrought before that, because it 
is in a liquid condition. It is wrought after it becomes a solid. The 
process after that is what we call being wrought. But generally the in- 
gots are made into blooms, and blooms into rails; that was the process 
until recently. 

At the close of the testimony counsel for the defendant made a motion 
to direct a verdict for the defendant on the grounds that the plaintiff has 
not produced evidence sufficient to make a case ; that there is no evidence 
that the imported articles are unwrought metal and that it is steel, which 
is otherwise provided for in the tariff. This motion was denied by the 
court,to which ruling defendant’s counsel excepted, which exception was 
allowed by the court. 

The court thereupon charged the jury as follows : 7 

The only question there is:here, gentlemen, is, whether this is wrought 
or unwrought metal ; as I understand the meaning of the word “ euengha” 
in the tariff act, it means wrought into something suitable for use, not 
merely that it has been wrought in some manner by being manufactured 
or treated, as being moulded, or hammered, or handled, not that simply, but 
wrought into something. - 

Now, if this is a mere excess of material as the result of making 
42 steel rails, a mere overflow, or excess of material that is left after 
that, then it is not a wrought metal within the sense of the tariff 
act. As I said before, in making lead inte bullets, in making a perfect 
bullet, there is a little cut off which is mere lead again, as it is not wrought 
into anything, that could not be a manufacture of lead, but a bullet might 
be. Or the end’sawed off of a board might be an excess of the wood, but 
the board before it is cut off is lumber. After it is cut off, it might be 
an excess of something. 

Now, if this is a mere excess in the manufacture of the rails, then it is 
not a wrought metal within the meaning of the tariff act. On the other 
hand, if it is something for use in itself, made or prepared for use in 
itself, then it would be wrought metal. The whole case turns right on 
that question as I he Reb, it, whether this is an excess of material 
_ _ Jeft over after making the rail merely, or whether it is something suitable 
_ for use in itself, made at the same time with making the rail. If it is 
something left over in excess of the material, return a verdict for the 
plaintiff. If you think it is an article fit for use in itself, madeat the 
__ same time as making the rail, then return a verdict for the defendant. 

I think that is all I need to say. | 
_.. Counsel for the defendant excepted to that part of the charge which 
states that the only question for the jury in the case is whether this is 
Be wrought or an unwrought metal; also to that part of the charge 

43 which states in substance that if this article is a mere excess of 
a material in making steel rails, it is not a wrought metal in the 
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The defendant’s counsel asked the court to charge that if the jury find 
from the evidence that these articles are steel not specially enumerated or =~ 
provided for in the tariff act, that the defendant is entitled toa verdict 
under clause 183, of schedule C, of the tariff act of 1883, which request 
was denied by the court, to which ruling defendant’s counsel excepted, — 
which exception was allowed by the court. : 

Defendant’s counsel also requested the court to charge the jury thatthe — 
plaintiff having protested only that these articles were ssetal uswreagians 
are not entitled to recover, unless the jury find said articles were metals 
unwrought and nothing else ; that if the jury find that they are not metals 
unwrought, the defendant is entitled to a verdict. In other words, that 
the plaintiff can not raise any issue except that specifically raised in his 
protest, that is, that these articles are metals unwrought. This request | 

.was denied by the court, to which ruling the defendant’s counsel excepted,  —__ 
which question was allowed by the court. + 

Defendant’s counsel also requested the court to — the jury that if 

the jury find from the evidence that the imported articles were articles not 
specially enumerated or provided for in the tariff act, com 

44 wholiy or in part of iron and of steel, whether partly or w 
manufactured, that this plaintiff is not entitled to recover. This 

request was denied by the court, to which ruling defendant’s counsel ex- 

cepted, which exception was allowed by the court. : 

The court further ay the jury that the burden of proof is upon 
the plaintiff to show that his duty was unlawfully exacted. It is for the 
plaintiff to show you that it is an unwrought metal. It is for the plaintiff 
to show you that by a fair preponderance of proof, the burden is upon the 

laintiff. 
. Whereupon the jury retired, and after an absence of about one hour 
came into court, and the jury having been called, the clerk of the court 
said as follows: : 

The CLERK. Gentlemen, have you agreed upon a verdict 

The Foreman. We have not. 

The Court. I have received what I understand to be perhaps a misun- 
derstanding of the charge of the court, and therefore I will just restate to 


you. | P 
Now, if these ends—these crop ends they call them—are not wrought 
into anything suitable for use in themselves, in their present if 


they are not wrought into anything to be suitable for use in itself nits 
present shape, but were a mere excess of the material in making the steel 
rails, then return a verdict for the plaintiff. If they are wrought into ~ 
anything suitable for use, suitable for use in the shape in which — 

45 __ they are left, you a d return a verdict for the defendant. Wrought. 
into anything suitable for use; is it that, or an excess, so : 

left over. That is all. You may retire. a 
To this portion of the charge defendant’s counsel excepted; which ex- 
ception was allowed by the court. eee 
Whereupon the jury returned a verdict for the plaintiff. ae 
Upon the trial it was stipulated that if the jury should find a verdict — 
for the plaintiff on the main question raised by his protest a verdict should 
be entered generally in his favor, subject to adjustment at the custom 
house as to amount, under the direction of the court. i 
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And for as much as the exceptions, matters and things aforesaid, would 
not otherwise appear by the record, I have settled, allowed, and signed 
this bill of exceptions on the prayer of the said defendant, by his counsel ; 
and it is 

Ordered that the same be filed as a part of the record herein with like 
force and effect as if the same had been reduced to writing, signed, and 
filed before the cause was given to the jury. 

Witness my hand at New York this 9th day of March, 1887. 

Hoyt H. WHEELER. 


46 OFFICE OF THE UNITED STATES ATTORNEY 
For THE SouTHERN District or NEw York, 
New York, March 8th, 1887. 
Hon. Hoyt H.* WHEELER, 
District Judee: 
Dear Sir: I send you enclosed bill of exceptions in the case of Per- 
kins vs. Robertson, N.S., 9587. 
The same has been submitted to plaintiff’s counsel and settled by con- 
sent. 
Will you please sign and return to this office. 
Very respectfully, 
STEPHEN A. WALKER, 
U.S. Attorney. 
We join in above request. 
NortH, Warp & WAGSTAFF, 
Attorneys for PU. 


(Endorsed :) U. 8. circuit court, southern district of New York. 
Charles L. Perkins:versus William H. Robertson. Bill of exceptions. 
Stephen A. Walker, United States attorney, attorney for defendant. U. 
S. circuit court. Filed Mar. 9, 1887. Timothy Griffith, clerk. 


47 Assignment of errors. 


Supreme Court of the United States. 


Witiram H. Ropertson, PLAINTIFF IN ER- 
«ror, 
CHARLES L. PERKINS, DEFENDANT IN ERROR. 


Afterwards, to wit, on the second Monday of October, in the same term, 
before the justices of the said Court, at the Capitol in Washington, comes 
the said plaintiff in error, by Stephen A. Walker, his attorney, and says’ © 
that in the record and proceedings aforesaid there is manifest error in this, - 
to, wit: That by the record aforesaid it appears that the judgment aforesaid, 
in form aforesaid given, was given for the said defendant in error against 
the said plaintiff in error, whereas, by the law of the land, the said judg- 

_ ment ought to have been given for the said plaintiff against the said de- 
_ -And the said plaintiff ays that the judgment aforesaid, for the error 
aforesaid and other errors in the record and proceedings aforesaid, may be 
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reversed, annulled, and altogether held for nothing, and that he, the said 
plaintiff may be restored to all things which he has lost by occasion of 
said judgment, Xe. 
STEPHEN A. WALKER, 
Attorney for Plaintiff in Error. 


48 (Indorsed :) United States Supreme Court. William H. Robertson, 

plaintiff in error, vs. Charles L. Perkins, defendant in error. As- 
sifnment oferror. Due service of a copy of the within assignment of error 
is hereby admitted the 5 day of April, 1887. North, Ward & Wagstaff, 
att’ys for def’t in error. U.S. circuit court. Filed Ap’l 5, 1887. Tim- 
othy Griffith, clerk. 


49 Unirep SraTEs OF AMERICA, 88: 


To Charles L. Perkins, greeting : 

You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington on the second 
Monday of October, eighteen hundred. and eighty-seven, pursuant to a 
writ of error filed in the clerk’s office of the circuit court of the United 
States for the southern district of New York, wherein William H. Rob- 
ertson is plaintiff in error and you are defendant in error, to show cause, 
if any there be, why the judgment in the said writ of error mentioned 
should not be corrected, and speedy justice should not be done to the par- 
ties in that behalf. 

Dated April 4, 1887. 

. Wa. J. WALLACE. 


50  —_ (Indorsed :) 9587. U.S. Supreme Court. William H. Robert- 

son, plaintiff in error, against Charles L. Perkins, defendant in 
error. Citation. Due service of a copy of the within citation is hereby 
admitted the 5 day of April, 1887. North, Ward & Wagstaff, attorneys 


for defendants in error. 


(Indorsement on cover:) No. 672. William H. Robertson, collector of 
the port of New Pea non in error, vs. Charles L. Perkins. S. New 
York. C.C. U.S. Filed August 25, 1887. 


- 


Wititam H. Ronerréos COLLECTOR OF} 
the port of New 2 ty plsitif in eror, No. 672. 
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Yu the Supreme Court of the United States. 


OcroBER TERM, 1888. 


bie ayer ~ cae oe OF 
the port of New York, plaintiff in error, | . 
i > + No. 672. 
CHARLES L. PERKINS. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW 
YORK. 


ABSTRACT OF THE CASE. 


The defendant in error, in August, 1884, imported 500 
tons of steel-rail ends, On the 6th of November, 1884, 
he filed protest, claiming that the merchandise was only 
liable to a duty of 20 per: cent. ad valorem, as “ metal 
unwrought not specially enumerated or provided ‘ for.” 
(Ree., p. 10.): The same — he — Gs — 
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of November thereafter, the duties were ascertained and 
liquidated at 45 per cent. ad valorem, as “steel not spe- 
cially enumerated and provided for.” The liquidation was 
affirmed on the 14th of January, 1885, and this suit was 
brought on the 26th of January, 1885, to recover the 
alleged excess of duties paid by the importer. 

On these facts two questions arise on the record: 

(1) Were the protest and appeal which were filed twenty 
days before the ascertainment and liquidation of the duties 
such a compliance with the provisions of section 2931, 
Revised Statutes, as would sustain a recovery ? 

(2) Should the merchandise have been taxed as “ metals 
unwrought, not specially enumerated and provided for, 
at 20 per centum ad valorem?” 


SPECIFICATIONS OF ERROR. 


(1) The court erred in refusing to grant the following 
motion made by the defendant’s counsel (Rec., p. 13): 


At the close of the plaintiff’s evidence defendant’s 
counsel moved for a direction of verdict for the de- 
fendant on the grounds: First, that the protest was 
served and filed before liquidation, and was there- 
fore premature ; second, that no proof was offered or 
given to show that there was any appeal to the Secre- 
tary of the Treasury, or any decision on such appeal, 

no proof of the date of such decision to show 
that this suit was brought in time; third, that the 
plaintiff has not shown facts sufficient to entitle him 
to recover. This motion was denied by the court, to 
which ruling defendant’s counsel excepted, which 
exception was allowed by the court. 
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(2) The court erred in sustaining the objection of the 
plaintiff’s counsel to the following question asked by 
defendant’s counsel of Alexander J. Leith (Rec., p. 15): 


Q. Is there any particular meaning to the term 
unwrought metal, commercially ? 

(This question was objected to by counsel for the 
plaintiff as incompetent and irrelevant, and was ex- 
cluded by the court, to which ruling defendant’s 
counsel excepted, which exception was allowed by 
the court.) 


(3) The court erred in the following instruction given 
to the jury in the general charge (Rec., p. 16). 


The only question there is here, gentlemen, is 
whether this is wrought or unwrought metal. As 
I understand the meaning of the word “ wrought” 
in the tariff act, it means wrought into something 
suitable for use, not merely that it has been wrought 
in some manner by being manufactured or treated, 
as being molded, or hammered, or handled ; not that 
simply, but wrought into sumething. 

ow, if this is a mere excess of material as the 
result of making steel rails, a mere overflow or ex- 
cess of material that is left after that, then it is 
not a wrought metal within the sense of the tariff 
act. x * *. 

Now, if this is a mere excess in the manufacture 
of the rails, then it is not a wrought metal within 
the meaning of the tariff act. On the other hand, 
if it-is something for use in itself, made or pre- 

for use in itself, then it would be wrought 

metal. The whole case turns right on that. ques- 
tion as I understand it, whether this is an excess 
of material left over after making the rail merely, or 
whether it is something suitable for use in itself, 

.- made at the same time -with making the rail. If it 
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is something left over in exéess of the material, re- 
turn a verdict for the plaintiff. If you think it is 
an article fit for use in itself, made at the same time 
as making the rail, then return a verdict for the de- 
fendant. 
(4) The court erred in the following additional instruc- 
tions given to the jury (Rec., p. 17): 

I have received what I understand to be perhaps 
a misunderstanding of the charge of the court, and 
therefore I will just restate to you. 

Now, if these ends—these crop ends call 
them—are not wrought into anything suitable for 
use in themselves, in their present shape, if they are 
not wrought into anything to be suitable for use in 
itself in its present shape, but were a mere excess of 
the material in making the steel rails, then return a 
verdict for the plaintiff. If they are t into 
anything suitable for use, suitable for use in the sha 
in which they are left, you may return a verdict for 
the defendant. 


BRIEF OF ARGUMENT. 


The first question in ‘this case, which is, whether a pro- 
test and appeal filed twenty days before the ascertainment : 
and liquidation of the duties is a sufficient compliance 
with the requirements of section 2931 of the Revised 
Statutes to sustain an action, is fully discussed in the brief 
filed in the case of Davies vs. Miller and Rollins, No. 1279, 
with which this case was advanced to be heard. 
The court should have permitted Alexander J. Leith to 
answer the question, “ Is there any particular meaning to : 
the term unwrought metal commercially ?” (Rec.,p. 15.) 
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The witness was shown to be sufficiently familiar with 
the merchandise to render him competent to testify 
whether or not “unwrought metal” was a commercial 
designation. 

If it was a commercial designation, it was relevant to 
prove it in this issue, as a means to determine the proper 
classification of the import. 

The second and third errors raise the question of the 
proper classification of the import. 

The importers maintain it should be classified under 
the following clause of Schedule C of the act of 1883 
(22 U. S. Stat., 501): 

Mineral substances in a crude state and metals un- 
wrought, not specially enumerated or provided for 
in this act, twenty per centum ad valorem. 

This clause is the next to the last in the metal schedule. 

The protest was specific, and was limited to this clause 
(Rec., p. 10). 

The importer can not recover on any other ground than 
that set forth in his protest. (Davies vs. Arthur, 96 U.S., 
148.) 

The defendant classified the goods under the following 
clause of the same act (22 U.S. Stat., 500): 

Steel, not specially enumerated or provided for in 
this act, forty-five A centum ad valorem: Provided, 
That all metal ted wwe from iron or its.ores, which 
is cast and malleable, of whatever description or forn 


without regard to the percentage of carbon cont 
therein, whether produced by cementation, or con- 
cast, or made from iron or ite ores, by the 


basic, Siemens-Martin, or open-hearth process, or 


Bessemer, pneumatic, Th 
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by the equivalent of either, or by the combination of 
two or more of the processes, or their equivalents, 
or by any fusion or other process which produces 
from iron or its ores a metal either —— or 
fibrous in structure, which is cast and malleable, 
excepting what is known as malleable iron cast- 
ings, shall be classed and denominated as steel. 
The following clause also occurs in the same act (22 U. 
S. Stat., 497) : 
Iron in pigs, iron kentledge, spiegeleisen, wrought 
and cast scrap iron, and scrap-steel, three-tenths of 
1 cent per pound ; but nothing shal] be deemed scrap- 
iron or scrap-steel except waste or refuse iron or steel 
that has been in actual use and is fit only to be re- 
* manufactured. 
The language of the court, which is assigned for error 
among other rulings, is: 
If they are not wrought into anything to be suit- 
able for use in itself in its present shape, but were.a 


mere excess of the material in making the steel rails, 
then return a verdict for the plaintiff. (Rec., p. 17.) 


The import in this case was the ends cut off steel.rails 
to reduce them to desired lengths. The plaintiff testified 
* the steel rail ends imported in this case were Bessemer 
steel. Bessemer steel is a well-known article of com- 
merce.” (Rec., p. 11.) : 

Alexander J. Leith, president of the Joliet Steel Com- 
pany, testified (Rec., p. 15): } | 

., The object. of cutting the rail off so as to make a 

, small piece is just simply to cut-the jagged end off 


and made the rail a true rail at theend. That is one 
way; The other way is to put a little more steel 
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into your ingot and cut a longer rail and for other 
‘a g hese steel-rail crop ends come in various 
engths. There is one mill in this country that cuts 
off rail-ends and puts them into the wire direct, 
sometimes as long as 5 feet. Wire is sometimes 
remanufactured from these ends. (The mill he spoke 
of is the Cleveland Rolling Mill.) This is done 
without remelting ; they are reheated, but not melted ; 
they remain in the same composition of steel as it 
was in the rail. The crop ends are steel; they are 
part of the rail. The steel doesn’t alter its condition 
from the time it is made into steel ; it only alters its 
manufactured shape. 
* x * * * 

The witness stated he had bought melting crops 
and manufacturing crops, but it is generally known 
as melting ends. That depends upon the size of 
them, size and condition. We sell steel rail crop 
ends to manufacture, and we also manufacture our- 
selves, direct, some into harrow teeth, into crowbars, 
and all manner of small manufactures of steel. We 
also manufacture horseshoes from them. 


Chester Griswold, president of the Troy Steel and Iron 
Company, testified (Rec., pp. 13 and 14): 


Steel-rail crop ends are put to a variety of uses. 

are used for manufacturing other articles either 

directly or by remelting them. They may be used 
without remelting, are often so used. They 
have a value as a manufactured article other than 

for the purpose of remelting. There are several 
processes for utilizing them; one is to cut the rail 
end into three pieces, taking the head and the throat 
and the foot, each one of pieces serving a con- 

. venient shape for another manipulation. Another 
‘way is to reduce the end by compression into a flat 
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bar, and then from that it is manipulated into shape— 
rolled into plates, may be. One way is to slit the 
crop end through so as to make the head of the rail 
by itself, making a section right through just under 
the head; that makes a bar of dimensions; that is 
manufactured into shape and rolled into finishin 
bars; made into crowbars ; a variety of shapes. If 
it isa long crop end it can be utilized in a larger 
shape than a smaller one without remelting. The 
‘thin part of the crop end is used for rolling down 
into smaller shapes, and the same way with the foot. 
Each of these pieces, the heads, the throat, and the 
foot, is utilized for different purposes without remelt- 
ing. They are remanufactured into other articles by 
that process. Steel rails can be remelted as well as 
the crop ends. The material of the rail crop ends 
is steel, the same as the rail, manufactured the same 
as the rail, and wrought the same as the rail. 


On cross-examination by plaintiff’s counsel this witness 
testified — 
That the crop ends has a special fitness for par- 
ticular purposes for certain shapes. 


Bessemer steel in any for:a not elsewhere specially pro- 
vided for in the act, is specifically provided for as steel 
in the second clause quoted, under which the collector clas- 
sified the goods, The word metal is generic, including all 
kinds of metals: “The word steel is specific, being de- 
seriptive of a species of the genus metal. It-describes a 
particular species of the general class known as metals. 
Being: descriptive of. a. species, it is used in the: second 
clause quoted to select: one species out of the general class 
metals; . Thussteel: is-enumerated, and it is specially pro- 
Vidied for at‘a-ratépeéciiliar to’ itself. This enumeration 
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and classification the court disregarded and turned the 
cause upon the single question as to the particular shape 
of the metal for purposes of utility. 

This it is claimed is erroneous, for the word “ steel ” 
in the above clause has a statutory definition attached to 
it which expressly declares that the word “steel” shall - 
embrace steel of “ whatever description or form.” 

George A. Evans, one of the plaintiff's witnesses, tes- 
tified (Rec., p. 13): 

Q. And you say these are steel crop ends ? 

A. I say they are the crop ends of steel rails. 

Q. Are they not steel ? 

A. Certainly; they are steel. They are scrap steel. 
There is no question about that, because you can’t 


turn it back into steel again without melting. It 
has to be melted again in order to put it into steel. 


If the steel ends were, as this witness states, “scrap 
steel,” they would then be more specifically provided for 
in the third clause quoted, for scrap steel is one degree 
more specific than steel. Metals is the generic term which 
embraces all. Steel is a name of a species of that genus. 
That includes all kinds of steel. Scrap steel is one par- 
ticular kind of the species steel. 

If the cutting of the ends off the rail in the process of 
manufacturing in order to reduce them to marketable. 
lengths is such an actual use as to bring these rail-ends 
within the definition of actual use as used in the third: 
clause quoted, then this import should have been classified 
as scrap steel. 
13545——-2 


The present case may be distinguished from that in that 
] rail ends in this case involved isa 


11 


clause “ unwrought metal ” it is claimed was erroneous. 
We maintain that the clause does not mean that every 
metal not specially enumerated, which is not made up into 
an article or thing useful in itself, is unwrought. The 
word unwrought qualifies the word metal itself, and does not 
refer to the form in which it may be found. If by work, 
used in rolling, hammering, or compounding, the charac- 
ter of the metal, it is changed from what is known as its 
crude or first condition as a metal to another character of 
metal known in commerce as a distinct commodity, it is 
then a wrought metal; as, when pig or cast iron is 
changed by the process of hammering or rolling until it 
becomes ductile or malleable, it is called wrought iron, and 
when it possesses these qualities, and, in addition, is car- 
bonized until it becomes a carburet of iron, it is called 
steel. It is not unwrought metal. A bar of iron is in 
itself, in that form, useful for no specific purpose, but it is 
wrought iron. An ingot of steel is of no use in that form, 
but it is of a still higher grade than bar or rolled iron, 
and as a metal is wrought to a greater extent than bar- 
iron. 

The court should therefore have ruled that the mer- 
chandise in this case involved was not unwrought metal, 
and, it is respectfully submitted, the judgment should be 
reversed. 

G. A. JENKS, 
Solicitor-General. 
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OCTOBER TERM, 1888. 
SouTHERN Districr or New York. 


Port of New York, 


BRIEF FOR DEFENDANT IN ERROR. | 
BURGOYNE QUICK PRINTING [O., COR, WALKER aND CENTRE, N. Y. 
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In Error To THE Crrcurr Court OF THE UNITED STATES FOR THE 


WILLIAM H. ROBERTSON, Collector of the 


Supreme Court of the Wuited States. 


WiiuiaM H. Roserrson, 
Plaintiff in Error, 


V8. 


Brief for the Defendant in Error. 


Facts. 


In August, 1884, Charles L. Perkins imported into 
the United States five hundred tons of “steel rail crop 
ends.” The plaintiff in error, as collector, assessed 
and collected duty thereon at the rate of forty-five per 
centum ad valorem as “steel, not specially enumerated 
or provided for” in the Act of 1883, or as “ manufac- 
tures, articles, or wares not specially enumerated or 
provided for” in said act, “composed wholly or in 

* * * of steel * * * whether partly or 
wholly manufactured.” The defendant in error paid 
this duty under protest, claiming that the true rate of 
duty upon said crop ends was twenty per centum ad 
valorem as “ metal unwrought not specially enumerated 
or provided for” in said Act of 1883, appealed to the 
Secretary of the Treasury from the decision of the 
plaintiff in error, and thereafter brought this action to 
recover back the excess of duty so paid. 
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The action was commenced in the Superior Court of 
the City of New York by the service of a summons and 
complaint (Record, pp. 2, 3). The case was thereupon 
removed into the Circuit Court of the United States for 
the Southern District of New York by certiorari ; a 
trial was had, a verdict rendered and judgment entered 
in favor of the defendant in error, which the plaintiff 
now seeks to reverse. 

Two questions only arose in the case : 

First, a question of fact as to whether or no these 
steel rail crop ends were “unwrought metal,” within 
the meaning of the Tariff Act, pee second, a question of 
law, if they were “ metal unwrought,” whether they 
were dutiable under the Act of 1883 as a metal un- 
wrought at twenty per centum ad valorem, or whether 
they were dutiable under some other provision of the 
tariff act at a higher rate. 

The plaintiff in error specifies three particulars in 
which the Court below erred on the trial : 


First. In failing to dismiss the plaintiff's complaint 
at the close of his evidence. 


Szconp. In sustaining an objection to the question, 
“Is there any particular meaning to the term un- 
wrought metal commercially ?” 


Tatrp. In certain portions of the charge. 


First. At the close of the plaintiff's case the de- 
fendant moved that a verdict be directed for the defend- 
ant on the grounds: 

1, That the protest was served and filed before liqui- 
en a Coenen 
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2. That no proof was offered or given to show that 
there was any appeal to the Secretary of the Treasury 
or any decision in such appeal, and no proof of the 
date of such decision to show that this suit was brought 
in time. 

3. That the plaintiff had not shown facts sufficient to 
entitle him to recover. This motion was denied by the 
Court, and the defendant’s counsel excepted. 

As to the first and second grounds for the motion the 
ruling of the Court was correct. 

Under Section 914 of the Revised Statutes of the 
United States the pleadings in this action were drawn 
and the issues made in accordance with the practice 
prevailing in the State of New York. Practice in the 
State of New York is regulated by the Code of Civil 
Procedure. Section 481 of that Code requires a com- 
plaint to contain “a plain and concise statement of 
the facts constituting each cause of action.” Section 
500 requires the answer to contain “ a general or speci- 
fic denial of each material allegation of the complaint 
controverted by the defendant, or of any knowledge or 
information thereof sufficient to form a belief.” 

By Section 522 each material allegation of the com- 
plaint not controverted by the answer, must, for the 
purposes of the action, be taken as true. 


By comparing the complaint (Record, p. 2) with the . 


answer (p. 5), it will be seen that the plaintiff 

(par. 6) that he “duly made and filed due and 
timely protest in writing against the said errone- 
ous and illegal assessment and exaction of the said 
duty.” And (par. 8) that he “duly appealed to the 
Secretary of the Treasury from the decision of the 
defendant ascertaining and liquidating the duties on 
the merchandise aforesaid”; and (par. 10) (at the 
time of the verification of the complaint) “ninety 
days have not elapsed since the decision of the Secre- 
tary of the Treasury on the aforesaid ;” and 
that the defendant neither denied either of these alle- 
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gations or any knowledge or information sufficient to 
form a belief as to them or either of them. Issue 
therefore was not joined upon either of these allegations 
and each of them was admitted so far as this action is 
concerned by the defendant. The defendant in error, 
therefore, was not called upon to substantiate either 
allegation or to be prepared with proof in that regard, 
or to explain any apparent discrepancy between the 
dates of the written papers, since, as the case stood, it 
was admitted on the record that the defendant in error 
had complied with all the requisites of the statute 
authorizing him to maintain this action. 

The third ground on which it was moved to dismiss 
the complaint need not now be discussed because the 
plaintiff in error did not then rest his case, but after- 
wards proceeded to introduce evidence. 


Accident Insurance Company vs. Crandell, 
120 U. 8., 527. 


Second. The counsel for the plaintiff in error 
asked of a witness (Record, p. 15) : 

‘“‘ Is there any particular meaning to the term ‘ un- 
wrought metal’ commercially?” Under objection by 
counsel for the defendant in error this question was ex- 
cluded, and an exception taken. 

We submit that the words “ mineral substances in a 
crude state ” and “ metals unwrought,” as used in the 
Act of 1883, are not technical either as having a special 
sense by commercial usage or as having a scientific 
meaning different from their popular meaning, and that 
the evidence was properly excluded. 

Marvel vs. Merritt, 116 U. 8., 11. 


Statutes and contracts should be read and under- 
stood according to the natural and most obvious im- 
port of the language. 

McCloskey vs. Cromwell, 11 N. Y., 598-601. 
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Third. The portion of the charge excepted to and 
urged as error instructed the jury : 

1. That the question at issue was whether the crop 
ends were wrought or unwrought metal. 

2. That the word “unwrought” in the Tariff Act 
meant “‘ wrought into something suitable for use,” not 
merely molded, hammered or handled. 

3. That if the crop ends in question were merely an 
excess of material left after the manufacture of steel 
rails not suitable for use in their present shape then 
they were unwrought metal within the meaning of the 
act. 

. 4. That if they were articles fit for use in their 
present shape, though made at the same time as making 
the rail, then they were “ wrought.” 

5. If they found these crop ends to be “ unwrought,” 
then to render a verdict for the plaintiff; otherwise for 
defendant. 

This charge was correct. 


a. There can be no question as to the character of 
these crop ends. They were short ragged pieces cut 
from the ends of the rails after they were rolled in or- 
der to produce a sound, perfect rail. They were useless 
in their then shape except for remanufacture. They 
are usually melted, occasionally are cut into pieces and 
the pieces forged or rolled. They are never used other- 
wise. The evidence of all the witnesses agrees in this. 
Had they conflicted, it would have been for the jury to 
<dletermine the fact. 


b. As the crop ends were waste, produced in the 
process of the manufacture of rails, useless except for 
remanufacture, they were “ unwrought metal” within 
the meaning of the tariff act. 

Work is defined as follows : 

‘To convert to use by labor.” —Ogilvie (Imperial Dic- 
tionary), Worcester. 
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“To prepare for use or utilize by labor.”— Webster. 

Unwrought, not manufactured.—Stormonth, Worces- — 
ter, Johnson. 

Pe li sheets neither used nor imported for use in 
the shape in which imported have been held by this 
Court to be unmanufactured within the meaning of the 
Tariff Act. : 

U. S. vs. Potts, 5 Cr., 284. 


These crop ends had not been prepared for any use— 
they were useless except as a raw material to be mann- 
factured—they were not the intended result of any 
human labor. They were the unwelcome surplus from 
the manufacture of other articles—the waste chips 
and splinters unavoidably produced in the workshop. 
Whatever labor had been expended upon them was so 
expended not for the purpose or with the intent to 
produce crop ends but for the purpose of producing 
rails ; and this labor in so far as expended upon these 
amorphous fragments was utterly lost and wasted. So 
far as they were concerned, no useful purpose had been 
subserved by its expenditure. They were mere lumps 
of metal, fashioned to no shape, adapted to no use, 
moulded to no purpose. Useless until destroyed. As 
truly “ unwrought ” as though the hand of man had 
never touched, nor his eye seen them. 

Unless the term ‘‘ unwrought,” as used in the Tariff 
Act, means “ not wrought or prepared for use,” as we 
contend, then 1t must have the broad meaning “ not 
operated or worked upon at all.” If it had this mean- 
ing, then the provision for “‘ metals unwrought ” in the 
Act of 1883 is either tautological or absurd. The act 
reads: “ Mineral substances in a crude state and metals 
unwrought not specially enumerated or provided for in 
this act, twenty per centum ad valorem.” 

All metals are necessarily mineral substances. A 
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crude state ; tlierefore, provided for by that plitase. 
But the instant human labor is expended upon a iietal, 
the metal is so far wrought, unless our definition of the 
word is accepted as the true one, and therefore it would 
be neither a mineral substance in a crude state for an 
unwrought metal. The shattering of the lump of ore, 
the burning of the piece of pyrites would leave the 
residuum useless but wrought. It is submitted that 
the Legislature could not have intended, and did not 
intend, any such absurdity. 


c. If these crop ends were unwrought metal within 
the sense of the Tariff Act then they were specially 
provided for as metal unwrought “not specially enu- 
merated or provided for” otherwise, and were properly 
dutiable as “‘ metal unwrought.” 

Paragraph 215 of the Government reprint of the Act 
of 1883 imposes a duty of 20% on “metals unwrought 
not specially enumerated or provided for.” This isa 
special provision for, and enumeration of, all forms of 
unwrought steel not otherwise | specially designated. 
Unwrought steel in certain forms is otherwise prot 
for and enumerated, 2. g., scrap steel (Par. 145), steel 
ingots (Par. 177). It follows therefore that all forms 
of tinwrought steel are specially provided for, and par. 
183, which lays a tax on “steel, not specially enumer- 
ated or provided for in this act,” has no relation to wn- 
wroughé steel in any form. 

The collocation of Par. 183 shows that it i intotidea 
to refer to and provide for articles man of 
steel. It follows immediately after a long list includ- 
ing nearly every one of the coarser form into which 
steel is wrought. The generality of its expression 
therefore, must, in consideration, be so limited as to in- 
clude only articles similar in kind and naturally sug- 
gested by the preceding enumeration. 

Butterfield vs. Arthur, 16 Blatch., 216-18. 
Chegary vs. The Mayor &c., 13 N. Y., 220. 
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This view is further strengthened by a comparison - 
of the material parts of the Act of 1883 with 
the corresponding parts of Title Thirty-three of the 
Revised Statutes, for which it is a substitute. 

The material provisions of the Revised Statutes, Sec. 
2503, for which the Act of 1883 was a substitute are : 


‘All manufactures of steel, or of which steel 

shall be a component part, not otherwise provided 

< for, forty-five per centum ad valorem. But all 

articles of steel partially manufactured, or of which 

steel shall be a component part, not otherwise pro- 

vided for, shall pay the same rate of duty as if 
wholly manufactured.” 


Then, following an enumeration vf various forms of 
manufactured steel : 


_ “ Steel in any form, not otherwise provided for, 
thirty per centum ad valorem. Provided that no 
allowance or reduction of duties for partial loss or 
damage shall be hereafter made in consequence of 
rust of iron or steel, or upon the manufactures of 
iron or steel, except on polished Russia sheet 
iron.” 

“Metals unmanufactured, not otherwise pro- 
vided for, twenty per centum ad valorem.” 


The substituted provisions of the Act of 1883 are: 
Following a much fuller enumeration of various forms | 
of manufactured steel. 


“ Steel, not specially enumerated or provided for 
in this act, forty-five per centum ad valorem. Pro- 
vided, &c.” ; giving a precise definition of what is 
to be deemed steel. 

“No allowance or reduction of duties for partial 
loss or damage in consequence of rust or discolor- 
- . or steel, or upon any partly manufactured article 
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of iron or steel, or upon any manufacture of iron 
or steel.” 

‘Mineral substances in a crude state and metals 
unwrought, not specially enumerated or provided 
for in this act, twenty per centum ad valorem.” 

“ Manufactures, articles, or wares not specially 
enumerated or provided for in this act, composed 
wholly or in part of iron, steel, copper, lead, 
nickel, pewter, tin, zinc, gold, silver, platinum, or 
any other metal, and whether partly or wholly 
manufactured, forty-five per centum ad valorem.” 


The Act of 1883 did not purport to be a mere revis- 
ion of pre-existing statutes, a legislative enunciation of 
existing law, but was expressed to be a substitute for 
existing law by its very terms, viz. : 


“ See. 6. That on and after the first day of July, 
eighteen hundred and eighty-three, the following 
sections shall constitute and be a substitute for 
Title Thirty-three of the Revised Statutes of the 
United States.” 


A comparison of the Act of 1883 with the section of 
the Revised Statutes, for which it is a substitute, shows 
that many and important changes in the pre-existing 
law were made by the Act of 1883. 

The rule then that a mere change in phraseology in 
revision of a statute does not work a change in the law 
is not applicable in the interpretation of the Act of 
1883. 

The Legislature having shown an unmistakable intent 
to alter the law, in very numerous and important par-. 
ticulars, we submit that any change in the phraseology 
of the statute is evidence of the intention of the Legis- 
lature to change the law, provided such a change fairly 
and naturally results from the altered phraseology. 

' The general tendency of the changes made by the 
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Act of 1883 was to a reduction of duties. It must*<onbe 
assumed that such was the intention of the Legislature. tn 
This intent should, therefore, govern in the interpreta- 

tion of the act. A change in phraseology and arrange- 

ment naturally and fairly working a reduction of duty 

must be deemed intentional and given its proper 

effect. | 

Comparing the two statutes, then, we submit that the 2} 
general provision for all manufactured articles com- : 

‘ posed wholly or in part of steel, contained in the Re- | 
vised Statutes, preceding as it did, the enumeration of 
special forms and articles which were excepted from its 
operation, had nothing to limit its generality, and 
necessarily excluded the succeeding general provision ) 
‘steel, in any form, not otherwise provided for ;” from 
any application to anything but unmanufactured steel, 3 
if the whole statute was to be construed so as to give s Me 
an effective meaning to each part. 

If this be true it would necessarily follow that un- 
manufactured steel was thus provided for and could 
not be dutiable under the provision for “ metals, un- 
manufactured not otherwise provided for.” 

Turning to the Act of 1883, we find that instead of 
commencing with a general provision, certain special 
kinds of manufactured steel are enumerated, then fol- 
lows the general provision “steel, not specially enu- 
merated or provided for in this act.” 

By the ordinary rule, as above stated, this general 
provision would be naturally interpreted as applying 
to forms ejusdem generis with those immediately before 
enumerated. 

Considering the significant and emphatic omission of } 
the words, “in any form,” as contained in the same i| 

_ provision of the then existing law, and the rule of con- ] 

struction above contended for as applicable to this ipa 
statute, we are forced to the conclusion that the legis- = i oe 

tive intent was to restrict the generality of the provis- t 

ion in the pre-existing law, and to exclude from the } 
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operation of this paragraph forms of steel not ejusdene 
generis with those immediately before enumerated. 

Upon no other construction of the provision “ steel, 
not specially enumerated or provided for in this act,” 
can the Act of 1883 be so interpreted as to give opera- 
tive effect to all its parts. 

If this provision covers every kind or description of 
steel except what has been previously mentioned, what 
can the provision of the last paragraph of Schedule C, 
in the Act of 1883, so far as it imposes a duty upon 
“ manufactured articles or wares not specially enumer- 
ated or provided for in this act, composed wholly or in 
partof * * * steel,” &c., be, but mere surplusage ? 
On our construction of the law, each part of the Act of 
1883 is allowed its proper effect. We say that, passing 
from the enumerated articles, paragraph 183 provides for 
all others, ¢jusdem generis ; paragraph 215 for unwrought 
steel other than scrap steel and ingots, for which spe- 
cial provision is made, and paragraph 216 for the finer 
manufactures, which would, in ordinary speech, be in- 
cluded in the terms “articles or wares,” which no one 
would use as applicable to railway rails, forgings, &c. 

As germain to the matter under discussion, though 
neither controlling as authority, nor perhaps compe- 
tent by way of estoppel on the Government, we quote 
several decisions of the Secretary of the Treasury on 
cognate matters, with a view of showing how entirely 
the charge of the Court in the case at bar, and our 
present contention, is in accord with the rulings of the 
Department : 

(6150.) 


Iron Turnines—Dvty on. 
TREASURY DEPARTMENT, February 1, 1884. 


Sm—tThe Department is in receipt of your letter 
of the 15th of September last, transmitting the ap- 
peal (83214) of W. A. Wilkes from your decision 
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assesssing duty at the rate of 45 per cent. ad 
valorem on certain iron turnings imported into 
your port on the 7th and 10th of September, 1883, 
which the appellants claim to be dutiable at the i 
rate of 20 per cent. ad valorem. ) 

The question involved is, whether such mer- 
chandise, which consists of the waste of new iron, 
shall be classified as ‘ manufactures, articles, or 
wares * * * of iron” (T. I., new, 216), or as 
“metals, unwrought” (T. L., new, 215), and as the 
consideration thereof created a doubt as to the “aS 
correctness of a previous ruling of the Department 
(Synopsis, 5088), the matter was referred to the 
United States Attorney-Genera] for his views, 
under the requirements of the Act of March 3, | 
1875 (18 Stats., p. 469). : 

His opinion, dated the 28th ultimo, is to the | 
effect that iron turnings are not dutiable as manu- 
factured iron, being, as they are, the waste of iron 
in course of being manufactured. 

The Department therefore decides that the ap- 
peal is well taken, and that the said iron turnings 
are dutiable at the rate of 20 per cent. ad valorem, 
as “ metals unwrought,” under the provision of the 
statute above cited. 

You will reliquidate the entry accordingly, and 
take the necessary steps for refunding the exces- 
sive duties. 


Very respectfully, 
H. F. FREnNcu, 
Assistant Secretary. 
Collector of Customs, Buffalo, N. Y. T 
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(6244) 
Iron CLIPPINGS. 


TreasuRyY DEPARTMENT, March 15, 1884. 


Sir—The Department is in receipt of your letter 
of the 15th of November last, transmitting the ap- 
peal (1136 7) of Sanderson Bros. Steel Company 
from your decision assessing duty at the rate of 
8-10 cents per pound on certain iron clippings im- 
ported, per “ Parthia,” September 21, 1883, which 
the appellants claim to be dutiable at the rate of 
3-10 cents per pound. 

The merchandise consists of the waste or clip- 
pings of iron which is produced in the manufacture 
of nails. 

On the Ist ultimo (Synopsis, 6150) it was de- . 
cided that certain iron turnings, the waste of new 
iron, were liable to duty at the rate of 20 per cent. 
ad valorem, under the provision in Schedule C (T. 
I., new, 216) for “ metals, unwrought.” That de- 
cision applies with equal force to clippings or fill- 
ings of new iron. 

In case the entry in question is not yet liqui- 
dated or has not been liquidated more than ten 
days, you will apply the said decision. Otherwise, 
you will report further to the Department. 

Very respectfully, 
H. F. FREnNcu, 
Assistant Secretary. 

Collector of Customs, Boston, Mass. 


d. Since the trial of this case this Court announced 
its decision in Schlesinger vs. Beard (120 U. S., 264), in 
which it held that the punchings and clippings of 
wrought iron boiler plates and wrought sheet iron and 
the ends of bridge rods and beams of wrought iron 
cut off or punched out in order to fit the plates, rods or 
beams to the place which they were to occupy in the 
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structure of which they were to form a part, were scrap 
iron within the meaning of Section 2504 of the Re- 
vised Statutes, which provided that ‘ nothing shall be 
deemed scrap iron, except waste or refuse iron that 
has been in actual use and is fit only to be remanufac- 
tured.” 

The point was not made in the Court below that these 
crop ends were properly dutiable as scrap steel under 
the Act of 1883, which provides that “‘ nothing shall be 


_ deemed scrap iron or scrap steel except waste or refuse 


iron or steel that has been in actual use and is fit only 
to be remanufactured.” Nevertheless, as, if this Court 
should be of opinion that these crop ends, although an 
“‘unwrought metal” within the meaning of the Tariff 
Act, were otherwise provided for as scrap steel, it 
might hold that the charge of the Court was erroneous, 
we desire to call the attention of the Court to the differ- 
ence between that case and the case at bar, a difference 
which is also recognized in the brief of the plaintiff in 
error. | 

In Schlesinger vs. Beard the manufacturer had made 
the boiler plates sheet iron, and bridge rods and beams. 
They were made by him for sale as such. They were 
complete in themselves. They were finished articles of 
manufacture produced for the purpose of sale in their 
then shape. When they were sold by the manufacturer 
they were put to the use for which they had been manu- 
factured by him. They were “used by him when he 
sold them.” When the purchaser punched and clipped 
them to fit them for the special positions for which he 
desired them in the structure of which they were to be- 
come part, these punchings and clippings were properly 
waste of iron which had been in actual use. 

The case at bar is different essentially. The rolled 
bars from which these crop ends were cut were not rails, 
were incapable of use as rails, were not a vendible com- 
modity known in trade. The manufacture of the rails 
was not completed until the imperfect ends of the rolled 
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bars had been cut off so as to leave a solid and true 
end. The cutting off of the ragged ends was a step in 
the process of manufacture of the rail. Until the manu- 
facturer had completed this process and sold the per- 
fect rail he had not used it in any sense, more es- 
pecially within any sense intended by the Tariff Act. 

This view of the case and of the law has been adopted 
by the Government on advice of the Attorney-General 
as contained in a decision of the Treasury Department 
determined in March last as follows : 


(8701) 


CROP-ENDS FROM SWEDISH CHARCOAL Bar [Ron nor 
DvuTIABLE AS Scrap Iron, Synopsis 8489 Mopr- 
FIED. 


Treasury DEPARTMENT, March 1, 1888. 


Sir,—On the 21st of October last (Synopsis 
8489), this Department decided that certain im- 
ported charcoal iron bar ends, or the so-called crop 
ends cut off from Swedish bar iron in the process 
of the manufacture of the bars, were dutiable at 
the rate prescribed for scrap iron (T. L, 145), in- 
stead of at the rate prescribed for charcoal bar 
iron, or other forms less finished than iron in bars, 
prescribed by Schedule C (T. L., 148, last proviso), 
viz., $22 per ton. 

Since then, at the request of parties interested 
in such importations, the matter has been recon- 
sidered, and was submitted to the United States 
Attorney-General for his opinion, and the Depart- 
ment is now in receipt of a communication from 
that officer, dated the 24th ultimo, a copy of which 
is hereto appended, from which it will be seen 
that he advises that the cutting off of the ends 
of the bars, which is a process in the manufacture 
of iron bars, is not an “actual use” of the ends 
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thus cut off as contemplated by the provision in 
Schedule C (T. I. 145), which prescribes that 
“ nothing shall be deemed scrap-iron or scrap- 
steel except waste or refuse iron or steel that has 
been in actual use, and is fit only to be remanufac- 
tured,” and that this view is not inconsistent with 
the decision of the United States Supreme Court 
in the case of Schlesinger vs. Beard (120 U. 8S. Re- 
ports, 267), inasmuch as the cuttings and clippings 
which are the subject of that decision, were waste, 
or pieces cut off rods and plates which were actu- 
ally used for the making of boilers and the erec- 
tion of bridges. 

The Department concurs in the views as ex- 
pressed by the United States Attorney-General, 
and therefore decides that such pieces of’ charcoal- 
iron in bars are dutiable at the rate of $22 per 
ton, under the said proviso in Schedule C (T. L, 
148). 

You will be governed accordingly in the assess- 
ment of duties on all importations of such mer- 
chandise made on and after the receipt of this de- 
cision. 

Respectfully yours, 
I. H. Maynarp, 
Assistant Secretary. 
Collector of Customs, New York. 


DEPARTMENT OF JUSTICE, 
Wasuineton, D. C., February 24, 1888. 


Smr—Your letter of the 31st of January, 1888, 
submits for my opinion whether certain charcoal- 
iron bar ends, consisting of the crop ends from one 
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to four inches long, cut off from Swedish bar-iron 
in the process of manufacturing the bars, “have 
been in actual use” so as to justify their classifi- 
cation as scrap iron, under Schedule C of the 
Tariff Act of 1883. 

That which is a part of the process in the manu- 
facture of an article is not an actual use of the 
article. 

The cutting off of the bar ends, under the facts 
stated in your letter, is a part of the process of 
manufacturing the bar-iron. They had not, there- 
fore, been in actual use as contemplated to entitle 
them to be classified as scrap iron under the 
definition of scrap iron contained in the statute, 
which is— 

“That nothing shall be deemed scrap iron or 


- scrap steel except waste or refuse iron or steel 


that has been in actual use, and is fit only to be re- 
manufactured.” 

This view is not inconsistent with the ruling of 
the Supreme Court in the case of Schlesinger vs. 
Beard (120 U. S. Reports, 267). In that case the 
cuttings and clippings were waste cut off rods and 
plates which were used for making of boilers and 
the erection of bridges. 

The clippings were cut so as to fit the rods and 
plates for that particular use. The Court ruled 
that : 

“ The plates, rods and beams were made to be 
used in a particular way. They have been so 
used and these cuttings and clippings are the waste 
of that use. Consequently they are, in our opinion, 
wrought scrap-iron, and dutiable as such.” 

The bar-iron referred to in yours is not for any 
particular use, but for general market. No parts 
of the process in the manufacture of it can be 
properly called ‘an actual use.” Therefore, the 
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ends described in yours, cut off in the process of 
manufacture, should not be classified as scrap-iron. 
Very respectfully, 
A. H. GARLAND, 
Attorney-General. 
The Secretary of the Treasury. 


Fourth. No material error appearing on the rec- 
ord it follows that the judgment of the Circuit Court 
must be affirmed. 


eh eS : 


J. LANGDON Warp, 
Of Counsel for Defendant in Error. 
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1 Circuit Court of the United States of America for the Eastern 
District of Wisconsin. 


UnitTEeD STATES OF AMERICA, 
Eastern District of Wisconsin, 


Ata stated term of the circuit court of the United States of America 
for the eastern district of Wisconsin, begun and held according to 
law at the city of Milwaukee, in said district, on the first Monday 
(being the fifth day) of January, A. D. 1885—present and presiding, 
the Honorable John M. Harlan, associate justice of the Supreme 
Court of the United States, assigned to said circuit, and the Honor- 
able Charles E. Dyer, district judge; Henry Fink, marshal; Edward 
Kurtz, clerk—among other, the following proceedings were had, to 
wit: 

SarAH 8. Sutton, Complainant, 4 
US. 

Erastus F. Brown & Francis A. Kenyon, as Executors 
of the Will of John 8S. Kenyon, Deceased, and Trustees > In Equity. 
of his Estate under the Will,and James Kenyon, Maria 
S. Kenyon, Elizabeth B. Kenyon, Abigail B. Clark, 
Caroline B. Brown, & Francis A. Kenyon, Defendants. 


2 Be it remembered that heretofore, to wit, at a stated term 

of said court begun and held according to law at the city of 
Milwaukee, on the first Monday (being the first day) of January, A. 
D. 1883, and on the first dav thereof, to wit, on the first day of Janu- 
ary, A. D. 1883, the following proceedings were had, to wit: 


Order Docketing Case on Removal from State Court. 


This day came the defendants, Erastus F. Brown & Francis A. 
Kenyon, as executors of the will of John S. Kenyon, deceased, and 
trustees of his estate under the will, by their counsel, Messrs. Jenkins, 
Elliott & Winkler, and presented to the court copies of the process, 
pleadings, and proceedings in this cause, certified from the circuit 
court for Waukesha county, in this district, pursuant to an order of 
said court removing the cause to this court, including copies of 
the petition of said defendants for such removal, their bond required 
by law therefor, and of said order of removal. 

Whereupon it is ordered by the court that the said copies be filed, 
and that the cause be entered on the chancery docket of this court, 
and be proceeded with in the same manner as if it had been com- 
menced here by original process, which papers are as follows: 


1—1053 


ERASTUS F. BROWN ET AL., &C., VS. SARAH 8S. SUTTON. 


Summons. 
STATE OF WISCONSIN: 
‘Circuit Court, Waukesha County. 


3 SaRAH 8S. Sutton, Plaintiff, 

v8. 

Erastus F. Brown and Francis A. Kenyon, as Executors of the 
Will of John S. Kenyon, Deceased, and Trustees of his Estate under 
the Will, and James Kenyon, Maria 8S. Kenyon, Elizabeth B. Ken- 
yon, Abigail B. Clark, Caroline B. Brown, and Francis A. Kenyon, 
Defendants. 


The State of Wisconsin to the said defendants and each of them: 


You are hereby summoned to appear within twenty days after 
service of this summons, exclusive,of the day of service, and de- 
fend the above-entitled action in the court aforesaid; and, in case 
of vour failure so to do, judgment will be rendered against you 
according to the demand of the complaint, of which a copy is here- 


with served upon you. 
HURLBUT & VAN ALSTINE, 
Plaintiff’s Attorneys. 


P. O. address : Oconomowoc, Waukesha county, Wis. 


Filed June 29, 1882. 
T. C. MARTIN, Clerk. 


Complaint. 
Circuit Court, Waukesha County. 


SARAH S. Surron, Plaintiff, 
against 
Erastus F. Brown and Francis A. Kenyon, as Executors of the Will 
of John S. Kenyon, Deceased, and Trustees of his Estate, 
4 under the Will, and James Kenyon, Maria S. Kenyon, Eliz- 
abeth B. Kenyon, Abigail B. Clark, Caroline B. Brown, 
and Francis A. Kenyon, Defendants. 


The complaint of the plaintiff, by Hurlbut & Van Alstine, her 
attorneys, respectfully states: 

That in or about the month of June, 1872, at Oconomowoc, Wau- 
kesha county, State of Wisconsin, John S. Kenyon, named above as = *. 
deceased, entered into a parol agreement with the plaintiff (her hus- _: 
band, C. T. Sutton, consenting thereto and approving of the same), f 
wherein and whereby said John S. Kenyon was to become a mem- 
ber of the family of her husband and herself, and have her care 
and society in sickness and in health, and to have all the comforts 
of a home as lorg as he so desired, in consideration of which he 
agreed and promised that the plaintiff should be by him well pro- 
vided for; that he remained with the plaintiff and her said hus- 
band, under said agreement, until on or about the last of aan 


1880, when he entered into another parol agreement with the p 
ss 
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tiff at the city of Oconomowoc, Wisconsin (her said husband con- 
senting thereto and approving of the same), wherein and whereby 
he was to continue and remain a member of the family of her 
said -husband and herself, and was to have the care and society 
of the plaintiff in sickness and in health, and have all the 

comforts of a home so long as he should live,.and the 
5 plaintiff was to go with said John 8. Kenyon to New York 

winters and keep house for him there as long as he should 
desire to remain -there; in consideration of which agreement, and 
the services and privileges theretofore rendered and accorded to him 
as aforesaid, said John S. Kenyon agreed and promised to purchase 
a certain piece of real estate in said city of Oconomowoc, Waukesha 
county, Wisconsin, then in market, and build a new house upon the 
same of sufficient dimensions to accommodate several persons be- 
sides the plaintiff, her husband, and said John S. Kenyon, and to 
make other suitable improvements thereon, and on the completion 
of said house and other improvements convey and transfer the title 
to the plaintiff in fee, which piece of real estate is described as fol- 
lows, to wit: 

Commencing in the centre of the highway heretofore known as 
the Milwaukee and Watertown plank road, at a point where the 
north and south quarter line of section thirty-two (32), town eight 
(8) north, range seventeen (17) east, crosses said highway, and wit- 
nessed by “sugar maple” 3 in. S. 93} E. 44 links, and by another 
“sugar maple” 3 in. S. 83° W. 95 links, and by “cherry” 9 in. N. 

76}° E. 2283 links; thence from said point thus witnessed 
6 north at variation 5° 55’ east, so as to strike about ten links 
west of a “hickory” about six inches; thence on same course 
twenty-one chains and ten links (21.10) to the bank of La Belle Lake, 
about eight links west of an elm stump 30 in. in diameter, said line 


‘supposed to be the north and south quarter line of said section 


thirty-two (32); thence west in measurement five (5) chains (but the 
land hereby conveyed to be bounded by La Belle Lake); thence 
about S. 80° W. along the bank of La Belle Lake to black oak 
marked by an axe only; thence S. about 3}° east about ten 
chains to centre of said highway, (which centre is witnessed by a 
“hickory ” 5 in. N. 763° E. 101 links, and by “ sugar maple” 3 in. 
S. 11}° E. 57 links); thence south 613° east in centre of said high- 
way six chains and twelve links to place of beginning, containing 
eleven and 1.7 acres of land, more or less, excepting and —— 
therefrom the following piece or parcel of land conveyed by Samue 
Breck and wife to Jacob Johnson by deed dated November Ist, 1869, 
and recorded in register of deeds’ office for Waukesha county, Wis- 
consin, in vol. 49 of deeds, on page 420, and described as follows: 
“A parcel of land in the east half of west half of section No. 32, 
town 8 north, range 17 east, in said Waukesha county, Wisconsin, 
commencing in the centre of the highway heretofore known 
7 as the plank road and two rods west of the north and south 
quarter line of said section; thence north parallel with said 
quarter line four and 3%, chains measured perpendicularly from 
and to the centre line of said highway ; thence north 60%° west par- 
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allel to said highway 6,3; chains to the west line of the first above 
described lands ; thence 8. 33° E. to-the centre of said highway ; 
thence S. 603° E. 5,23, chains to the place of beginning, being three 
acres, more or less. 

That thereafter, and on or about the 23d day of September, 1880, 
the said John S. Kenyon did purchase the premises above described 
and put the plaintiff in possession thereof in pursuance of said agree- 
ment, which possession the plaintiff has ever since held and now 
holds; and shortly after said purchase said John 8. Kenyon, in pur- 
suance of said agreement, commenced to make improvements thereon, 
laying out and beautifying the grounds, building a small barn and 
boat-house thereon, and moving and repairing an old house thereon. 

And on or about the Ist of September,'1881, said John S. Kenyon 
commenced the erection and construction of a house thereon in pur- 
suance of said agreement, the estimated cost of which was a little 
over seven thousand dollars, putting the entire management and 
supervision of the erection and construction of said house in the 

hands of C. T. Sutton, the husband of this plaintiff, the said 
8 C. T. Sutton to make all contracts for work and materials, 

and to arrange and-construct said house as the plaintiff 
should direct, and said John 8S. Kenyon furnishing money from time 
to time as the same was needed in the erection and construction 
thereof. 

That said John S. Kenyon died at the city of New York, in the 
State of New York, on or about the 23rd day of January, 1882, and 
that said house was still in process of erection and construction at 
the time of his death, only about three thousand dollars having been 
furnished and expended thereon. 

That said John 8. Kenyon was at the time of his death carrying 
out and performing his part of said agreement in good faith. 

That the plaintiff duly performed all the conditions of said agree- ° 
ment on her part. 

That on the 28th day of February, A. D. 1879, said John S. Ken- 
yon executed an instrument in writing, bearing date on that day, 
which instrument was thereafter, to wit, on the 10th day of Febru- 
ary, A. D. 1882, adjudged and decreed by the surrogate court of the 
county of New York, in the State of New York, to be the last will 
and testament of said John S. Kenyon, deceased, and to be a will of 
real and personal estate, and was by said surrogate court on said day 
duly admitted to probate as such. 

That said John S. Kenyon, by his said will, nominated, 
9 constituted, and appointed the above-named defendants, Eras- 
tus F. Brown ani Francis A. Kenyon, to be the executors of 

his said will and also trustees for the trusts therein contained. 

That said John S. Kenyon by his said will, after directing that all 
his just debts be paid by his executors, and after making several 
small bequests of chattels, gave, devised, and ueathed to his said 
executors all the rest, residue, and remainder of his estate, both real 
and personal, in trust; to sell and dispose of all his real estate 
within ten years after his decease, either at public or private sale, 
and on such terms and 5 such manner as bis said executors should 
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deem and determine to be for the best interest of his estate, and 
then by his said will be made divers dispositions of the proceeds. 

The plaintiff states further, upon information and belief, that said 
John S. Kenyon died leaving an estate of the value of one hundred 
and fifty thousand dollars over and above all his debts and liabilities. 

That on the said 10th day of February, 1852, the above-named 
defendant, Erastus F. Brown, duly qualified and accepted the office 
of executor of said will, and on said day the said surrogate court, 
of the county of New York, in the State of New York, duly issued 
letters testamentary to him as such executor. And the plaintiff 
states, upon information and belief, that he thereupon entered upon 
his duties as such executor, and also accepted and entered upon his 
duties as trustee under said will, and has ever since continued so to 

act in both capacities. 

10 That on the 20th day of March, 1882, the above-named 

defendant, Francis A. Kenyon, duly qualified and accepted - 
the office of executor of said will, and on said day the said surro- 
gate court of the county of New York, in the State of New York, 
duly issued letters testamentary to him as such executor, in conjunc- 
tion with the defendant, Erastus F. Brown. And the plaintiff states, 
upon information and belief, that he thereupon entered upon his 
duties as such executor, and also accepted, entered upon his duties 
as trustee under said will, and has ever since continued so to act in 
both capacities. | 

That on the 19th day of May, 1882, the plaintiff caused to be per- 
sonally served upon said defendants, Erastus F. Brown and Francis 
A. Kenyon, and each of them, a notice in writing, having incor- 
porated therein the said agreement between the plaintiff and their 
testator, and a demand that the defendants, Erastus F. Brown and 
Francis A. Kenyon, as the executors of the will of said John S. Ken- 
yon, deceased, and trustees of his estate under the will, carry out and 
perform what remained to be performed of said agreement on the 
part of their testator, to wit, that they complete said house in process 
of erection and construction, and on completion thereof convey said 
premises to the plaintiff in fee. 

That thereafter, and on or about the second day of June, 1882, said 

defendants, Erastus F. Brown and Francis A. Kenyon, at the 
11 city of New York, county of New York, and State of New 

York, where they reside, refused, as the executors of the will 
of said John S. Kenyon, deceased, and trustees of his estate under 
the will, or in either capacity, to carry out and perform said agree- 
ment on the part of their testator and every part thereof, and have 
ever since neglected and refused to carry out and perform the same 
and every part thereof. 

That the defendants, James Kenvon, Maria S. Kenyon, Elizabeth 
B. Kenyon, Abigail B. Clark, Caroline B. Brown, and Francis A. 
Kenyon, are the heirs-at-law and the only heirs-nt-law of the said 
John S. Kenyon, deceased. 

Wherefore the plaintiff demands judgment, first, against ali the 
defendants, that the court ‘transfer and eg: the title to said real 
estate to the plaintiff; second, against the defendants, Erastus F. 
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Brown and Francis A. Kenyon, as executors of the will of John S. 
Kenyon, deceased, that they complete said house in process of erec- 
tion and construction on said real estate in such time as the court 
shall deem reasonable, and on default thereof, if default thereof shall 
be by them made, that the plaintiff have judgment against them for 
the sum of four thousand dollars or for such sum as will be sufficient 
to complete the said house according to the plans and specifications 
thereof if a less sum will be sufficient, and for such other and 
12 = such-further relief as the court shall deem just and equitable 
in the premises. 
Third. Against the defendants, Erastus F. Brown and Francis A. 
Kenyon, as executors of the will of John S. Kenyon, deceased} for 


costs of this action. 
HURLBUT & VAN ALSTINE, 
Plaintiff’s Attorneys. 


STATE OF WISCONSIN, 
Waukesha County, 


Sarah S. Sutton, being duly sworn, says: She is the plaintiff in the 
above-entitled action ; that she has heard the foregoing complaint 
read and knows the contents thereof, and that the same is true to 
her knowledge, except as to the matters therein stated on informa- 
tion and belief, and as to those matters she believes it to be true. 

SARAH S. SUTTON. 


Subscribed and sworn to before me this 28th day of June, 1882. 
C. H. VAN ALSTINE, 
Court Commissioner in and for Waukesha 
County,in the State of Wisconsin. 


[Endorsed :] Circuit court, Waukesha county. Filed June 29 
1882. T.C. Martin, clerk. 


STATE OF WISCONSIN, “Sey 
Waukesha County, 


Circuit Court, Waukesha County. 


SaRAH S. Surron, Plaintiff, 
against 
Erastus F. Brown and Francis A. Kenyon, as Executors of the 
Will of John S. Kenyon, Deceased, and Trustees of his Estate 
under the Will, and James Kenyon, Maria 8. Kenyon, 
13 Elizabeth B. Kenyon, Abigail B. Clark, Caroline B. Brown, 
and Francis A. Kenyon, Defendants. i 


Sarah S. Sutton, being duly sworn, says: That she is the plaintiff 
in the above-entitled action ; that suminons, with the complaint an- 
nexed, to be served therewith, has been issued in said action, and 
that the plaintiff is unable with due diligence to make service thereof 
upon any of the defendants above named; that all of said defend- 
ants are non-residents of the State of Wisconsin, and cannot, after 
due diligence, be found therein; that the defendant, Erastus F. 
Brown, is a resident of the city, county, and State of New York, and 

» 7 
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that his post-office address is No. 307 East 124th street, New York 
city, State of New York; that the defendant, Francis A. Kenyon, is 
a resident of the city, county, and State of New York, and that his 
st-office address is No. 47 Walker street, New York city, State of 
New York ; that the defendant, James Kenyon, is a resident of 
Dundee, in the State of Michigan, which is his post-office address ; 
that the defendant, Maria S. Kenyon, is a resident of the city, county, 
and State of New York, and that her post-office address is No. 307 
East 124th street, New York city, State of New York; that the de- 
fendant, Elizabeth B. Kenyon, is a resident of the city, county, and 
State of New York, and that her post-office address is No. 307 
14 East 124th street, New York city, State of New York ; that 
‘ the defendant, Abigail B. Clark, is a resident of Colchester, in 
the State of Connecticut, which is*her post-office address; that the 
defendant, Caroline B. Brown, is a resident of the city, county, and 
State of New York, and that her post-office address is No. 307 East 
124th street, New York city, State of New York ; that the defendant, 
Francis A. Kenyon, is a resident of the city, county, and State of 
New York, and that his post-office address is No. 47 Walker street, 
New York city, State of New York. 
SARAH 8. SUTTON. 


Subscribed and sworn to before me, this 28th day of June, 1882. 
C. H. VAN ALSTINE, 
Court Commissioner in and for Waukesha County, 
in the State of Wisconsin. 


[Endorsed :} Circuit court, Waukesha county. Filed June 29, 
1882. T. C. Martin, clerk. 


Summon: 
STATE OF WISCONSIN: 


Circuit Court, Waukesha County 


SARAH S. ee. Plaintiff, 
v8. 

Erastus F. Brown and Francis A. Kenyon, as Executors of the — 
Will of John S. Kenyon, Deceased, and Trustees of his Estate 
under the Will, and James Kenyon, Maria S. Kenyon, Elizabeth 
B. Kenyon, Abigail B. Clark, Caroline B. Brown, and Francis A. 
Kenyon, Defendants. 


The State of Wisconsin to the said defendants, and each of them: 
15 You are hereby summoned to appear within twenty days 
after service of this summons, exclusive of the day of service, 
and defend the above-entitled action in the court aforesaid, and in 
case of your failure so to do judgment will be rendered against you 
according to the demand of the complaint, a copy of which is here- 


with served upon you. ) 
HURLBUT & VAN ALSTINE, 
Plaintiff's Attorney. 
P. OQ. address, Oconomowoc, Waukesha county, Wis. 
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Order of Publication. 
Circuit Court of Waukesha County. 


SaRAH S. Surron, Plaintiff, 
against . 
Erastus F. Brown and Francis A. Kenyon, as Executors of the 
Will of John S. Kenyon, Deceased, and Trustees of his Estate under 
the Will, and James Kenyon, Maria 5S. Kenyon, Elizabeth B. Ken- 
yon, Abigail B. Clark, Caroline B. Brown, and Francis A. Kenyon, 
Defendants. 


Ata regular terion of said court, begun and held at the court- 
house in the village of Waukesha on the 23rd day of May, 1882, 
Hon. A. Scott Sloan, judge, prestding. 

Un reading and filing the duly verified complaint herein show- 
ing that a cause of action exists in favor of the plaintiff and against 
the defendants founded upon contract; that said cause of action 

arose in this State and that the court has jurisdiction thereof ; 
16 that the subject of the action is real property in the county 

of Waukesha and State of Wisconsin, and that the defendants 
have an interest therein, and that the demand consists partially in 
excluding the defendants from any interest therein. | 

And on reading and filing the affidavit of Sarah S. Sutton, the 
plaintiff, made the 28th day of June, 1882, and entitled herein 
showing that the summons, with the complaint annexed, to be served 
therewith, has been issued herein, and that the plaintiff is unable 
with due diligence to make service thereof upon any of the defend- 
ants; that all of said defendants are non-residents of the State of 
Wisconsin and cannot, after due diligence, be found therein. 

That the defendant, Erastus F. Brown, is a resident of the city, 
county, and State of New York,and that his post-office address is 
No. 307 East 124th street, New York city, State of New York. 

That the defendant, Francis A. Kenyon, is a resident of the cify, 
county, and State of New York, and that his post-office address is 
No. 47 Walker street, New York city, State of New York. 

That the defendant, James Kenyon, is a resident of Dundee, in 
the State of Michigan, and that his post-office address is Dundee, 
State of Michigan. 

That the defendant, Maria S. Kenyon, is a resident of the city, 
county, and State of New York, and that her post-office address is 

No. 307 East 124th street, New York city, State of New York. 

17 That the defendant, Elizabeth B. Kenyon, is a resident of 

the city, county, and State of New York, and that her post- 

office address is No. 307 East 124th street, New York city, State of 
New York. 

That the defendant, Abigail B. Clark, is a resident of Colchester, 
in the State of Connecticut, and that her post-office address is Col- 
chester, State of Connecticut. : 

That the defendant, Caroline B. Brown, is a resident of the city, 
county, and State of New York, and that her post-office address is No. 
307 East 124th street, New York city. State of New York. 
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That the defendant, Francis A. Kenyon, is a resident of the city, 
county, and State of New York, and that his post-office address is 
No. 47 Walker street, New York city, State of New York: 

Now, therefore, on motion of Hurlbut & Van Alstine, attorneys 
for the plaintiff, it is ordered hereby that the summons jn this 
action, a copy of which is hereto attached, be served upon said de- 
fendants by its publication in the Wisconsin Free Press, a weekly 
newspaper published at the city of Oconomowoc, Waukesha county, 
Wisconsin, which is designated as most likely to give notice to said 
defendants, once in each week for six weeks, and that on or before 
the day of the first publication thereof the plaintiff deposit in the 
post office at Oconomowoc, Waukesha county, Wisconsin, a copy of 

the summons, together with a copy of the complaint securely 
18 enclosed in an envelope, addressed to each of said defendants 
at their respective post-office addresses, to wit : 

A copy of the summons and complaint addressed “ Erastus F. 
Brown, No. 307 East 124th street, New York city, State of New York.” 
A copy of the summons and complaint addressed “Francis A. 
Kenyon, No. 47 Walker street, New York city, State of New York.” 
A copy of the summons and complaint addressed “ James Kenyon, 
Dundee, State of Michigan.” A copy of the summons and com- 

laint addressed “ Maria S. Kenyon, No. 307 East 124th street, New 
Vork city, State of New York.” A,copy of the summons and com- 

laint addressed “Elizabeth B. Kenyon, No. 307 East 124th street, 

ew York city, State of New York.” A copy of the summons and 
complaint addressed “Abigail B. Clark, Colchester, State of Con- 
necticut.” A copy of the summons and complaint addressed “ Caro- 
line B. Brown, No. 307 East 124th street, New York city, State of 
New York.” A copy of the summons and complaint addressed 
“Francis A. Kenyon, No. 47 Walker street, New York city, State of 
New York;” and duly pay the postage on each and every one of said 
copies before depositing thesame in said post office, or, that, at the plain- 
tiff’s option, a copy of the summons and a copy of the complaint be 
delivered to iad of said defendants, personally, without the State 
of Wisconsin. 

And it is further ordered hereby if service be made by publica- 
tion that the first publication be made within three months from 

the date hereof. 
19 Dated June 29th, 1882. 
By the court: A. SCOTT SLOAN, Judge. 


(Endorsed :) Circuit court, Waukesha county. Filed June 29, 1882. 
T. C. Martin, clerk. 3 


Circuit Court, Waukesha County. 


SARAH S. Sutton vs. Erastus F. Brown é al. 


We hereby admit due service a us of notice of retainer by 

Jenkins, Elliott. and Winkler, for the defendants, Erastus F. Browa 

and Francis A. Kenyon, as executors, &c., in the above-entitled cause; 
2—1053 
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also due service upon us of “ answer” of the defendants last aforesaid, 
this 15th day of August, A. D. 1882. 
HURLBUT & VAN ALSTINE, 
Plaintiff’s Attorneys. 


(Endorsed :) Cirenit court, Waukesha county. Filed Dec. 5, 1882. 
T. C. Martin, clerk. 


| Notice of Retainer. 
Circuit Court, Waukesha County. 


SARAH S. Surron, PI’ff, 
against 
Erastus F. Brown and Francts A. Kenyon, Xc., e¢ al., Def’ts. 


Srrs: Please take notice that we are retained by and appear in the 
above-entitled action for Erastus F. Brown, Francis A. Kenyon, as 
executors of the will of John S. Kenyon, dee’d, & trustees of his es- 

tate, &c., two of the defendants therein, and demand that 
20 copies of all papers hereafter to be served on said def’ts in 
said action be served on us at our office, Nos. 1, 3, 5, & 6, 
Ludington’s Block, in the city of Milwaukee, State of Wisconsin. 
Dated August 14th, 1882. 


Yours, &c., 
JENKINS, ELLIOTT & WINKLER, 
Attorneys for Defendants, Brown & Kenyon, as Ex., &c. 


Vo Hurlbut & Van Alstine, Esq’s, plaintiff’s attorneys. 


Endorsed: Circuit court, Waukesha county. Filed Dec. 5, 1882. 
T. C. Martin, clerk. 


Answer. 
Circuit Court, County of Waukesha. 


SaRAH S. Sutron, Plaintiff, 
against 
Erastus F. Brown and Francis A. Kenyon, as Executors of the 
Will of John S. Kenyon, Deceased, and Trustees of his Estate 
under the Will, and James Kenyon, Maria S. Kenyon, Elizabeth 
B. Kenyon, Abigail B. Clark, Caroline B. Brown, and Francis A. 
Kenyon, Defendants. 


And the said defendants, Erastus F. Brown and Francis A. Ken- 
yon, as executors of the will of John S. Kenyon, deceased, and trus- 
tees of his estate under the will, impleaded, &c., by Jenkins, Elliott & 
Winkler, their attorneys, come and defend the said action, and, for 
answer to the complaint of the said plaintiff, admit, deny, and allege 

as follows: 
21 First. These defendants admit the death of John S. Ken- 
yon, as alleged, and the execution and probate of his will, as 
alleged, and that these defendants were thereupon appointed execu- 
tors and trustees, as alleged, and that the real and personal estate of 
said Kenyon was, in and by said will, devised and bequeathed to 
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these defendants in trust and upon the trusts expressed in said will, 
and that said will was mp probated and letters testamentary 
thereon were duly issued to these defendants, as in said complaint 
alleged, by the surrogate conrt of the county of New York, State of 
New York, the said John S. Kenyon being, at the time of his death, 
a resident of the said county and State of New York,and that these 
defendants have entered upon and are in the active discharge of 
their duties as such executors, and that the said other defendants 
ure the only heirs-at-law of said John S. Kenyon, and that said 
John S. Kenyon died possessed of the estate in excess of all his just 
debts and liabiltties. 

Second. The defendants admit and allege that in the months of 
September or October, 1880, the said Jolin S. Kenyon purchased the 
premises substantially described in said complaint (except that the 
same are inaccurately described therein) of Jane Breck and others 
for the consideration of $2,300.00, and received a deed from Jane 

Breck and others, dated September 21st, 1880, and acknowl- 
22s edged by the several grantors therein on or before the 28th 

day of September, 1880, and which was delivered and duly 
recorded on or before October 4, 1880; that said Kenyon entered 
into possession, under said deed, of the premises therein described, 
and remained in possession thereof until his death ; that said Ken- 
yon, in his lifetime, in some measure improved and beautified said 
premises, and in 1881 commenced the erection and construction of 
a dwelling- house thereon, in process of construction at the time of 
his death, but of what estimated cost, or how much had been ex- 
pended thereon by said Kenyon at his death, these defendants have 
no knowledge or information sufficient to form a belief. 

Third. These defendants admit the notice and demand of the 
plaintiff upon the defendants to carry vut and perform the said 
alleged agreement, and that they, said defendants, neglected and re- 
fused so to do. 

Fourth. That, except as hereinabove expressly admitted, these 
defendants deny, upon their information and belief, each and every 
allegation, matter, fact,and thing in said complaint stated and con- 
tained. 

Fifth. That the said supposed agreement in said complaint alleged 
was not, nor was any note or memorandum thereof expressing the 
consideration in writing, or subscribed by the said John S. Kenyon, 

or by any lawfully authorized agent of said Kenyon, nor by 
23 the plaintiff, nor was said supposed agreement ever partly 


performed. 
JENKINS, ELLIOTT & WINKLER, 
Attorneys for Defendants, Milwaukee, Wisconsin. 


STATE OF New YorRK, \ ah 
City and County of New York, j ~° 

Erastus F. Brown and Francis A. Kenyon, the defendants above 
named, being severally duly sworn, say, and each for himself says: 
That he has read the foregoing answer, and knows the contents 
thereof, and that the same is true to his own knowledge, except as 
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to the matters therein stated on information and belief, and as to 
those matters he believes it to be true. 
ERASTUS F. BROWN. 


FRANK A. KENYON. 


Subscribed and sworn to before me this ninth day of August, 


1882. 
JNO. H. VARNOLD, 
Commissioner of Deeds for Wisconsin in New York. 
(Endorsed :) Circuit court, county of Waukesha. Filed Dec. 5, 
1882. ‘T. C. Martin, clerk. 


Petition for Removal. 


. THE STATE OF WISCONSIN: 


Circuit Court of Waukesha County. 
SarAH S. Sutton 


v8. 
Exastus F. Brown & Francis A. Kenyon, as Executors of the 
Last Will of John S. Kenyon, Deceased, and Trustees of 
24 his Estate under the Will, and James Kenyon, Maria 8, 
Kenyon, Elizabeth B. Kenyon, Abigail B. Clark, Caroline 
B. Brown, and Francis A. Kenyon. 


To the Hon. A. Scott Sloan, the judge of said court: 


The petition of the defendants, Erastus F. Brown & Francis A. 
Kenyon, as executors of the last will of John S. Kenyon, dec’d, & 
trustees of his estate under the will above named, respectfully show 
that they are citizens of the State of New York, and that the plain- 
tiff is a citizen of the State of Wisconsin; that the ahove-entitled 
action was commenced by the service of summons in said county 
on the 3rd day of July, A. D. 1832; that this action is brought for 
the specific performance of an alleged agreement made by John S. 
Kenyon, deceased, touching certain real estate in Waukesha county, 
Wisconsin ; that by his said will the fee of the property was granted 
to your petitioners, and they are the sole owners thereof in trust, 
for the purposes expressed in the will; that the other defendants are 
also citizens of the State [of] New York, and have been served with 

rocess, if at all, by the publication of the summons; that said 
other defendants have not appeared in the action, and have 
no title or interest in the property in dispute; that they 
are legatees to a small amount under the will, . but not the 
principal legatees; that the controversy is solely between the 
—:, aud vour petititioners, who are citizens of different 

25 tates; that the matter in dispute exceeds the sum or value of 
five hundred dollars, exclusive of costs, and that the Decem- 

ber term (commencing on the Ist Tuesday of December, 1882) of 
said court is the first term of said court at which said cause could 


be tried, and that it has not yet been tried; and your petitioners 
herewith present their bond, 2 papanoae Ludington, a good and 
' | 
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sufficient surety, for their entering at the next term of the circuit 
court of the United States for the eastern district of Wisconsin on 
the first day of its next session a copy of the record in the above- 
entitled cause. Copies of said process against petitioners and of all 
pleadings, depositions, testimony, and other proceedings in the 
cause, and for the payment of all costs which may be awarded if 
said court shall hold that this cause was wrongfully or improperly 
removed thereto, and also for thus appearing and entering special 
bail in said suit if special bail was originally requisite therein ; and 
vour petitioners hereby offer to furnish such additional surety as 
this honorable court shall require. 

Wherefore your petitioners pray this court to accept said petition 
and bond, and to proceed no further in this action, pursuant to the 
provisions of the acts of Congress in that behalf. 

ERASTUS F BROWN & 
FRANCIS A. KENYON, 
26 As Executors of the Will of John S. Kenyon, deceased, & 
Trustees of the Estate under the Will. 
By JENKINS, ELLIOTT & WINKLER, 
Their Attorneys. 


(Endorsed :) Circuit court, Waukesha county. Filed Dec. 5, 1882. 
T. C. Martin, clerk. 


Undertaking. 


Know all men by these presents that we, Erastus F. Brown and 
Francis A. Kenyon, as executors of the last will of John S. Kenyon, 
deceased, and trustees of his estate under the will as principal, and 
Harrison Ludington, of Milwaukee county, Wisconsin, as surety, 
are held and firmly bound unto Sarah S. Sutton in the sum of five 
hundred dollars, to be paid to the said Sarah S. Sutton, her execu- 
tors, administrators, or assigns ; to which payment, well and truly 
to be made and done, we bind ourselves, our heirs, executors, and 
administrators, jointly and severally, firmly by these presents. 

Sealed with our seals the Ist day of December, A. D. 1882. 


Whereas the above-bounden Erastus F. Brown and Francis A. 
Kenyon, as executors of the last will of John S. Kenyon, deceased, 
& trustees of his estate under the will, have petitioned the circuit 
court of Waukesha county, State of Wisconsin, for the removal 

of a cause therein pending, wherein Sarah S. Sutton is 
27 ~_~—sOppzdaintiff, and Erastus F. Brown & Francis A. Kenyon, as ex- 
ecutors of the will of John S. Kenyon, deceased, and trustees 
of his estate under the will, and James Kenyon, Maria S. Kenyon, 


Elizabeth B. Kenyon, Abigail B. Clark, Caroline B. Brown, & Francis 


A. Kenyon are defendants, to the circuit court of the United States 
for the eastern district of Wisconsin, pursuant to the provisions of 
the acts of Congress in that behalf: 

Now, therefore, the condition of the above obligation is such that 
if the above-bounden Erastus F. Brown & Francis A. Kenyon, as 
executors of the ast will of John S. Kenyon, deceased, & trustees 
of his estate under the will, shall enter in such circuit court on the 
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first day of its next session a copy of the record in such suit, copies 
of the process against petitioners, and of all the pleadings, deposi- 
tions, testimony, and other proceedings in the cause, and shall pay 
all costs that may be awarded by said circuit court if said court 
shall hold that such suit was wrongfully or improperly removed 
thereto, and shall aiso then and there appear and enter special bail 
in such suit if special bail was originally requisite therein, then 
this obligation shall be null and void; otherwise of force. — 

ERASTUS F. BROWN & 

FRANCIS A. KENYON, [SEALS. ] 

As Executors of the Last Will of John S. Kenyon, 
Deceased, & Trustees of his Estate under the Will. 


28 By JENKINS, ELLIOTT & WINKLER, [seat.] 
Their Attorneys. — 
HARRISON LUDINGTON. [seat.]} 


In presence of— 
CHAS. E. WILD. 


STATE OF WISCONSIN, 
Milwaukee County, 


I, Harrison Ludington, of Milwaukee, county of Milwaukee, and 
State of Wisconsin, the surety named in the foregoing bond, being 
duly sworn, do depose and say that I am a resident of the State of 
Wisconsin and a property-holder therein; that I am worth the sum 
of one thousand dollars over and above all my debts and liabilities, 


~ and exclusive of property by law — from execution. 
H 


RRISON LUDINGTON. 
Subscribed and sworn to before me, this 1st day of December, A. 


D. 1882. 
CHAS. E. WILD, 
Notary Public, Wisconsin. 


(Endorsed :) Circuit court, Waukesha county. Filed Dec. 5, 1882. 
'f’. C. Martin, clerk. 


Order for Removal. 
THE STATE OF WISCONSIN: 
Circuit Court, Waukesha County. 


SaRAH S. Sutton 
v8. 

Erastus F. Brown and Francis A. Kenyon, as Executors of the 
Will of John S. Kenyon, dec’d, & Trustees of his Estate under 
the Will, and James Kenyon, Maria S. Kenyon, Elizabeth B. Ken- 
yon, Abigail B. Clark, Caroline B. Brown, & Francis A. Kenyon. 


29 Upon filing the petition of Erastus F. Brown & Francis A. 
Kenyon, as executors of the will of John S. Kenyon, dec’d, 
and trustees of his estate under the will, for removal of above-enti- 
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tled action to the circuit court of the United States for the eastern 
district of Wisconsin, and the bond thereto attached showing that 
all the proceedings for the removal of said above-entitled action into 
the circuit court of the United States for the eastern district of Wis- 
consin, pursuant to the statute in such case made and provided, have 
been taken, and that said suit is one proper for such removal, and 
on motion of Jenkins, Elliott & Winkler, attorneys for the petitioners, 
it is hereby ordered that said suit be, and the same hereby is, 
removed into the circuit court of the United States for the eastern 
district of Wisconsin, and the clerk of this court is hereby directed 
to transmit and deliver to the clerk of the circuit court of the United 
States for the eastern district of Wisconsin copies of the record and 
of the process against said petitioners and of all pleadings, deposi- 
tions, testimony, and other proceedings in the cause, and that the 
bond annexed to such petition be, and the same is hereby, accepted 
and approved as to form and sufficiency of surety. 

Dated Waukesha, December 5th, A. D. 1882. 

By the Court: A. SCOTT SLOAN, Judge. 


(Endorsed :) Circuit court, Waukesha county. Filed Dec. 5, 1882. 
T. C. Martin, clerk. 


30 | Transcript of Record. 
Circuit Court, Waukesha County. May Term, 1883. 


SaRAH S. Sutton, Plaintiff, 
against 
Erastus F. Brown and Francis A. Kenyon, as Executors of the 
Will of John S. Kenyon, Deceased, and Trustees of his Estate 
under the Will, and James Kenyon, Maria S. Kenyon, Elizabeth 
B. Kenyon, Abigail B. Clark, Caroline B. Brown, and Francis A. 
Kenyon, Defendants. 


Hurlbui & Van Alstine, plaintiff’s attorneys. 


29 June, 1882. 


Now comes the plaintiff, by her attorneys, Messrs. Hurlbut and 
Van Alstine, and files her summons and complaint in the above- 
entitled action. 

29 June, 1882.—Affidavit for publication of summons filed. 

29 June, 1882.—Order for publication of summons, with summons 
attached, filed and entered as follows, to wit : 


(Title of cause.) 


At a regular term of said court begun and held at the court-house 
in the village of Waukesha on the 23rd day of May, 1882, Hon. 
A. Scott Sloan, judge presiding. 

On reading and filing the fuly-verified complaint herein, show- 
ing that a cause of action exists in favor of the plaintiff and against 
the defendants, founded upon contract; that said cause of action 
arose in this State, and that the court has jurisdiction thereof; that 


os 
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the subject of the action is real property in the county of 
31 Waukesha and State of Wisconsin, and that the defendants 

have an interest.therein, and that the demand consists par- 
tially in excluding the defendants from any interest therein. And 
on reading «nd fling the affidavit of Sarah S. Sutton, the plaintiff, 
made the 28th day of June, 1882, and entitled herein, showing that 
summons with the complaint annexed to be served therewith has 
been issued herein, and that the plaintiff is unable, with due dili- 
gence, to make service thereof upon any of the defendants; that 
all of said defendants are non-residents of the State of Wisconsin, 
and cannot, after due diligence, be found therein. 

That the defendant, Erastus T. Brown, is a resident of the city, 
county, and State of New York, and that his post-office address is 
No. 307 East 124th street, New York city, State of New York. 

That the defendant, Francis A. Kenyon, is a resident of the city, 
county, and State of New York, and his post-office address is No. 47 
Walker street, New York city, State of New York. 

That the defendant, James Kenyon, is a resident of Dundee, in 
the State of Michigan, and that [his] post-office address is Dundee, 
State of Michigan. 

That the defendant, Maria S. Kenyon, is a resident of the city, 
county, and State of New York, and that her post-office address is 

No. 307 East 124th street, New York city, State of New York. 
32 That the defendant, Elizabeth B. Kenyon, is a resident of 

the city, county, and State of New York, and that her post- 
office address is No. 307 East 124th street, New York city, State of 
New York. . 

That the defendant, Abigail B. Clark, is a resident of Colchester, 
in the State of Connecticut, and that her post-office address is Col- 
chester, State of Connecticut. 

That the defendant, Caroline B. Brown, is a resident of the city, 
county, and State of New York, and that her post-office address is 
No. 307 East 124th street, New York city, State of New York. 

That the defendant, Francis A. Kenyon, is a resident of the city, 
county, and State of New York, and that his t-office address is 
No. 47 Walker street, New York city, State of New York: 

Now, therefore, on motion of Hurlbut and Van Alstine, attorneys 
for the plaintiff, it is ordered hereby that the summons in this action, 
a copy of which is hereto attached, be served upon said defend- 
ants by its publication in the Wisconsin Free Press, a weekly news- 
paper published at the city of Oconomowoc, Waukesha county, Wis- 
consin, which is designated as most likely to give notice to said defend- 
ants, once in each week for six weeks, and that on or before the 
_ day of the first publication thereof the plaintiff deposit in the 

post office in the city of Oconomowoc, Waukesha county, Wis- 

consin, a copy of the summons, together with a copy 
33 of the complaint, securely inclosed in an envelope addressed 
to each of said defendants at their respective post-office ad- 
dresses, to wit: A copy of the summons oud anenphaiak addressed 
“Erastus F. Brown, 
New York.” A copy of the summons and complaint addressed 


es 
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“Francis A. Kenyon, No. 47, Walker street, New York city, State of 
New York.” <A copy of the summons and complaint addressed 
“ James Kenyon, Dundee, State of Michigan.” A —— the sum- 


mons and complaint addressed “ Maria S. Kenyon, No. 307 East 
124th street, New York city, State of New York.” A copy of the 
summons and complaint addressed “ Elizabeth B. Kenyon, No. 307 
East 124th street, New York city, State of New York.” A copy of 
the summons and complaint addressed “Abigail B. Clark, Colchester, 
State of Connecticut.” A copy of the summons and complaint ad- 
dressed “Caroline B. Brown, No. 307 East 124th street, New York 
city, State of New York.” A copy of the summons and complaint 
addressed Francis A. Kenyon, No. 47 Walker street, New York city, 
State of New York; and duly pay the postage on each and every 
one of said copies before depositing the same in said post office, or 
that, at the plaintiff’s option, a copy of the summons and a copy of 

the complaint be delivered to each of said defendants per- 
34 sonally without the State of Wisconsin. And it is further 

ordered hereby, if service be made by publication, that the 
first publication be made-within three months from the date hereof. 

Dated June 29th, 1882. 


By the court: 
A. SCOTT SLOAN, Judge. 


wo December, 1882.—Answer filed by Messrs. Jenkins, Elliott and 
inkler. 

5th December, 1882.—Notice of retainer filed. 

ot age 1882.—Admission of service of notice of retainer and answer 
filed. 
5 Dec., 1882.—Petition for removal filed. 

5 Dec., 1882.—Undertaking for removal filed. 
5 Dec., 1882.—Order for removal made, filed, and entered as fol- 
ows, to wit: 


(Title of cause.) 


Upon filing the petition of Erastus F. Brown & Francis A. Ken- 
on, as executors of the will of John S. Kenyon, dec’d, & trustees of 
his estate under the will for removal of above-entitled action to the 
circuit court of the United States for the eastern district of Wiscon- 
sin, and the bond thereto attached, showing that all the proceedings 
for the removal of said above-entitled action in the circuit court of 
the United States for the eastern district of Wisconsin, pursuant to 
the statute in such case made and provided, have been taken, and 
that said suit is one proper for such removal, and on motion 

35 . of Jenkins, Elliott & Winkler, attorneys for the petitioners. 
it is hereby ordered that said suit be, and the same hereby is, 

removed into the circuit court of the United States for the eastern 
district of Wisconsin, and the clerk of this court is.hereby directed 
to transmit and deliver to the clerk of the circuit court of the United 
States for the eastern district of Wisconsin copies of the record and 
of the process against said petitioners, and of all pleadings, deposi- 
tions, testimony, and other proceedings in the cause, and that the 
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bond annexed to such petition be, and the same is hereby, accepted 


and approved as to form and sufficiency of surety. 
By the court: A. SCOTT SLOAN, Judge. 


Dated Waukesha, December 5th, A. D. 1882. 


STATE OF WISCONSIN, mes 
Waukesha County, 


I, T. €. Martin, clerk of the circuit court in and for said county of 
Waukesha and State of Wisconsin, do hereby certify that the fore- 
going copy of summons, complaint, affidavit for order for publication 
of summons, order for publication of summons, with summons 
attached, admission of service of notice of retainer and answer, notice 

of retainer, answer, petition for removal, undertaking on 


_ 86 removal, order for removal, and records have been compared 


by me with the originals, and the same are true copies of the 
process, pleadings, and all other papers in said cause, and the same 
are hereby transmitted, pursuant to the order for removal. 

In testimony whereof l have hereunto set my hand and affixed 
the seal of said court, at Waukesha, Wis., this 18th day of December, 
1882. 

[SEAL. ] T. C. MARTIN, Clerk. 


End of record from State court. 
Proceedings in U. S. Circuit Court. 


February 19, 1883.—This day came the parties, by their counsel, 
and, upon their application that the court assign the time within - 
which they shall take their testimony, it is ordered by the court that 
the complainant take her testimony within forty days from this 


‘date, that the defendants have forty days thereafter in which to take 


their testimony, and that the complainant have ten days thereafter 
to take her testimony in rebuttal. 
April 5, 1883.—Depositions received from post office and filed. 
April 14, 1883.—This day came the parties, by their solicitors, and 
filed their agreement, in writing, that the time for complainant to 
take testimony is extended to May 1, 1883; that if complainant’s 
testimony be in on or before that date the defendants’ testi- 
87 mony shall be putin by June 10, 1883, and that complainant’s 
rebutting evidence shall be interposed by June 20, 1883. 
July 27, 1883.—One package of depositions, taken on behalf of 
the complainant before John A. Shields, U. S. commissioner, New 
York city, and also one package of depositions on behalf of the de- 
fendants, taken before the same commissioner, received per express 


‘this day and filed. 


August 9, 1883.—Complainant’s bond for costs in the sum of two. 
hundred dollars, with Daniel McL. Miller as surety, filed. 

December :13, 1883.—On motion of Jenkins, Winkler & Smith, 
defendants’ solicitors, ordered, that this cause be, and hereby is, set 
down for hearing upon the pleadings and proofs therein at the next 
term of this court, commencing on the first Monday of January 
next. 

| ae 


buttal of the evidence produced by the defendants. 
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January 7, 1884.—This day came the defendants, by their counsel, 
and moved the court to expunge the evidence and testimony of the 
complainant, Sarah S. Sutton, and also of the witness Charles T. Sut- 
aes taken in this cause, and suppress the same for reason, filed, as 
follows : 


Defendants’ Motion to Expunge. 
38 United States Circuit Court, Eastern District of Wisconsin. 


SakAH S. Sutton 
v8. : 
Erastus F. Brown and Francis A. Kenyon, as Executors, &c., of 
John S. Kenyon, Deceased. 


And now come the defendants, by their solicitors, and move the 
court now here to expunge from the testimony and record in this 
cause the evidence and testimony of the complainant, Sarah S. Sut- 
ton, taken before Francis Bloodgood, Esq’r, examiner in chancery, 
on the 12th day of October, 1883, and suppress the same upon the 
ground that the said Sarah S. Sutton, being the complainant in this 
action, which is against the executors of a deceased person to 
enforce an all contract made by such deceased person with the 
complainant, she, the said re Se grr is incompetent to be sworn 
or examined as a witness upon her own behalf. 

And the said defendants, in case the said above motion should not 
be wholly granted, move to expunge and i 8 each and every 
question propounded to the witness — — ainant relating to any 

transaction had personally between the complainant and the 
39 ~~ said John S. Kenyon, deceased, and to expunge and suppress 
the respective answers to each of such questions upon the 
ground that— 

First. The complainant is incompetent to be sworn or examined 
as a witness in this cause. 

Second. That if she were competent to be sworn she is incompe- 
tent to testify as to any transaction between the said John S. Ken- 
yon, deceased, and herself. 

Third. That such evidence was offered after the defendants had 
closed their testimony, and was notin rebuttal of anything called 
out by the defendants. 

And the said defendants also move to expunge and suppress each 
and. every question in the examination of the said Sarah S. Sutton, 
especially objected to at the time of such examination, and upon 
the grounds then stated, and to expunge and suppress each and 
every answer to each and every question. as 

And the defendants also move to suppress and oupenys each and 
every part of the answers of said Sarak: 8S. Sutton, especially objected 
to at the time of such examination, and then noted, and upon the 
grounds then specified. 

And said defendants also move to expunge and suppress each and 
every question propounded to the said Sarah S. Sutton, and each 
and every of her answer- thereto, or to anything that is not in re- 
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40 The examination of the said Sarah S. Sutton commences 
on page 530, and end- at page 589 of the printed book. 

And the said defendants also move to expunge and suppress the 
testimony of the witnéss, Charles T. Sutton, upon the ground that the 
said witness is the husband of the complainant, and is not qualified 
to testify. 

And the said defendants also move to suppress and expunge each 
and every question put to the said witness, Charles S. Sutton, and 
specially objected to at the time of the examinatfon, and upon the 
grounds then stated, and to expunge and suppress every answer to 
each and every such question. 

The examination of the said Charles T. Sutton can be found 
in the printed book, commencing on page 589, and ending on 


page 597. 
JENKINS, WINKLER & SMITH. 
Solicitors for Def’ts. 


September 15, 1884.—“On motion of Jenkins, Winkler & Smith, 
defendants’ solicitors, ordered that this cause be, and hereby is, set 
down for hearing upon the pleadings & proofs therein, at the next 
term of this court, commencing on the first Monday of October, 

1884.” 
41 December 15, 1884.—‘* On motion of Jenkins, Winkle & 
Smith, def’ts’ solicitors, ordered that this cause be, & hereby 
is, set down for hearing upcn the pleadings & proofs therein at the 
next term of this court, commencing on the first Monday of January, 
1885.” 

May 9, 1885.—Depositions received from F. Bloodgood, examiner, 
&c., and filed. | 
_ May 25, 1885.—This day came the complainant, by her counsel, 
‘and moved the court to admit the deposition of Joseph Scott, and to 
require the complainant to testify as a witness herein, as follows: 


Motion of Complainant to Admit Dep’n of Joseph Scott. 
Circuit Court of the United States, Eastern District of Wisconsin. 


SaRAH S. Sutton, Complainant. 
v8. 
Erastus F. Brown and Erancis A. Kenyon, as Executors, etc., e¢ al. 


And now comes the said complainant, by Mess. Hurlbut and 
Van Alstine, her solicitors, and moves the court now here to receive 
and permit to be read the depositions of Joseph Scott (beginning at 
‘folio 1464 of the printed testimony), notwithstanding that the same 

was taken out of its proper order. 
42 The complainant further moves the court to require the 
complainant herein to testify as a witness in this cause, pur- 
suant to the statute in such case made and provided, and to receive 
and admit in evidence her deposition taken herein, beginning at 
folio 1524 of the printed evidence. 
The complainant further ay the court to receive in evidence 
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the deposition of Charles T. Sutton, taken in this cause on behalf of 
the ss are bezinning at folio 1696 of the printed testimony, 
although in part not rebutting. 
HURLBUT anp VAN ALSTINE, 
Complainant’s Solicitors. 
WINFIELD SMITH, 
Of Counsel. 


And now at this same term, to wit, January term, 1885, and on 
the ninety-seventh day thereof, to wit, on the 25th day of May, A. 
D. 1885—present and presiding, the Honorable John M. Harlan, asso- 
ciate justice of the Supreme Court of the United States, assigned to 
said circuit, and the Honorable Charles E. Dyer, district judge—the 
following proceedings were had, to wit: 


Hearing. 


_Sarau S. Sutton, Complainant, 
v8. 
Erastus F. Brown & Francis A. Kenyon, as 
43 Executors of the Will of John S. Kenyon, De- \ sig 
ceased, and Trustees of his Estate under the f°" Equity. 
Will,and James Kenyon, Maria S. Keuyon, Elizabeth 
B. Kenyon, Abigail B. Clark, Caroline B. Brown, & 
Francis A. Kenyon, Defendants. 


This day came the parties, by their counsel, Messrs. Winfield 
Smith and C. H. Van Alstine appearing for the complainant, and 
Mr. Jenkins for the defendants; and this cause came on tu be heard 
upon the pleadings and proofs and was argued by said counsel, and, 
the hearing not being concluded, the same was adjourned until to- 
morrow morning. 


And afterwards, to wit, on the ninety-eighth day of said term, to 
wit,on the 26th day of May, A. D. 1885, the same judges being 
present, the following proceedings were had, to wit: ? 


Hearing Concluded. 


SaRAH S. Sutton, Complainant, 
v8. 
Erastus F. Brown & Francis A. Kenyon, as Execu- } In Equity. 
tors of the Will of John S. Kenyon, Deceased, e¢ al., 
Defendants. ; 


44 This day came the parties, by their counsel, and the hear- 
ing of this cause was resumed, and, being concluded, the court 
held the same under consideration. 
And on said hearing the following testimony was read in evidence, 
to wit: | 
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45 Depositions of George F. Westover and Elizabeth Q. Westover. 
(Title of the cause.) 


The above-named parties appeared before me, E. Rose Townsend, 
a notary public in and for the county of Cook, State of Illinois, at 
the city of Chicago, in said county, on this the 22d day of March, 
1883, the complainant represented by her counsel, Edwin Hurlbut, 
and the defendants by their counsel, Jas. G. Jenkins, and before me 
agreed and stipulated that the testimony of George F. Westover and 
Elizabeth Q. Westover should be this day taken before me, and that 
the same when signed and returned to the clerk of the said court 
46 may be read in evidence on the part of the complainant upon — 
the trial of said cause, subject to all legal and proper objections 
for irrelevancy or incompetency; notice of taking said depositions 
being waived. The complainant appeared also upon the taking of 
said depositions, and was represented by said Edwin Hurlbut, & 
and the defendants appeared and were represented by said James G. 
Jenkins, Esq. 


GeorGE F. W «srover, first being duly sworn, testified as follows: 


Direct examination by Mr. Hur.por: 


Where do you reside, Mr. Westover ? 

. I reside in the city of Chicago, State of Illinois. 

About how old are you? 

. Full age, between 40 and 50. 

Are you acquainted with the parties to this suit? 

. Not all of them. 

. If either of them, state which and how long you have been so 
acquainted. 

. I am acquainted with Mrs. Sutton, the complainant, and have 
known her since 1868. I don’t think I ever saw any of these who 
are defendants on the record. 

Q. Were you acquainted with John S. Kenyon in his lifetime; if 
so, how long and to what extent was your acquaintance with him? 
A. I was acquainted with Mr. Kenyon from April, 1868, until his 
death. Do you wish me to answer now the last half of that question, 
how much I was acquainted ? 
Q. Whether your acquaintance was intimate or casual. 
A. When I became acquainted with him, in 1868, he was in the 
city of New York, and I was there. I met him there. I visited at 
his house, in Harlem. In the fallof that year, he visited my 
47 house at Oconomowoc, Wis., where I resided, and his wife was 
with him. I saw him not more than once or twice after that 
until 1872, when he made his home at my house, and lived in my 
family nearly two years, at Oconomowoc. After that time viactas 
from 1874 until the time of -his death I saw him whenever I went 
to Oconomowoc and he was there. I also saw him frequently here 
in our office in Chicago, and in our rooms in the hotel where we 
have boarded. 
Q. You may state what you know, if anything, in relation to his _ 
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living with the complainant in Oconomowoc, and what relations 
existed between them in relation to their living in each other’s 
family. 


(Objected to by Mr. Jenkins as immateriai and incompetent.) 


A. I first saw the complainant with Mr. Kenyon, either in New 
York or Brooklyn in 1868, in the spring. I know that she was at 
his house when I visited there. Mr. Kenyon and his wife, who was 
then living, were very intimate friends at that time with Mrs. Sutton, 
and, as [I understood from them all, Mrs. Kenyon and Mr. Kenyon 
and Mrs. Sutton had been very intimate friends for many years. 
Mrs. Kenyon was an invalid. hen Mr. Kenyon and Mrs. Kenyon 
were first at our house in Oconomowoc I learned from them both 
together more or less of that intimacy, and was told by them of the 
very great service that Mrs. Sutton had been to them both, more 
especially to Mrs. Kenyon. In 1870 Mr. Sutton and Mrs. Sutton 
went from New York to Oconomowoc to pay us a visit. Mr. Sutton 
was in exceeding ill health. They tarried there awhile and returned 
to New York. 

Q. Did Mr. Kenyon come to Oconomowoc at that time? 

A. In the summer of 1872 Mr. Sutton and Mrs. Sutton and 
48 Mr. Kenyon came together to our house at Oconomowoc. 
Mrs. Kenyon had died previous to that, and Mr. Kenyon was 
then a widower, without children. Mr. Sutton at that time was very 
low, and it had been resolved that he and Mrs. Sutton would make 
Oconomowoc a permanent home, or at least would try the experi- 
ment of making it a home, and they went to Oconomowoc at that 
time with Mr. Kenyon for that purpose. I had agreed that Mr. and 
Mrs. Sutton might make a home in my family. When Mr. Kenyon 
came with them he asked me if he could board with us, so that he 
might be with Mrs. Sutton. I told him that we did not keep boarders, 
and did not want to be under obligations to perform the various little 
offices that boarders in a family would expect. He said that he 
wanted nothing of us but food and a bed. That all other wants 
which he would require, attending to his clothes and personal needs, 
would be done by Mrs. Sutton. I knew then and conversed fre- 
uently with Mr. Kenyon and other members of the family about 
the present and the past relations between Mr. Kenyon and Mrs. 
Sutton. I knew from information which they _ us, after they 
made our house their home, that Mrs. Sutton had—- 


Mr. Jenkins: Was that from Mr. Kenyon? 


A. It was conversed in the presence of Mr. Kenyon and Mr. and Mrs 
Sutton, and to my family frequently. It was a matter of frequent 
conversation, as they lived a long time with us and became very 
intimate, and very frequently the family relations and the old family 
histories were talked of. I was informed in that wey of 
what had passed, so far as I know, and thus I learned that Mrs. 
Sutton had for many years been, as it were, a member of his family ; 
that she had nursed and taken care of his wife during his wife’s 
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last sickness in New York (Mrs. Kenyon having died previous 
49 to that); that fcr a great deal of the time Mrs. Sutton had staid 
exclusively at Mr. Kenyon’s residence; and I also learned, 
what perhaps would not be material, of the various expressions of 
desire to her relative to Mrs. Sutton, that had been made by 
Mrs. Kenyon previous to her death. Possibly I should not relate 
those ; Idon’t know. Mr. Kenyon then entered into ourfamily. He 
paid me or Mrs. Westover a weekly nay A to cover what I thouglit 
would be the extra expense to us by his being in the house- 
hold. lle was not well; he never was well since he first went to 
Oconomowoc. He wasa pretty old man then; that is, he appeared 
to be a pretty old man. i didn’t know his age. He was at least 
old enough to be Mrs. Sutton’s father; older, I should say, than her 
own father was. During the two years that he lived with us Mrs. 
Sutton was his almost constant companion. He needed a great deal 
of nursing and attention. Hesuffered freque ntly with violent attacks 
of headache. There were premonitions in him of brain decay, and 
he himself felt and apprehended that he was in danger; that is, at 
times. At other times he was hopeful and shoerfal He wanted 
more attention and care when near Mrs. Sutton in the little details 
of life than any man IJ ever saw. He was very-fond of fishing, and 
I think that nine times out of ten Mrs. Sutton accompanied him 
when he went fishing. He seemed to dread to be alone. He was 
fond of riding. I kept horses; he had free use of the horses and 
carriages. I drove a good deal, and he went out with me sometimes. 
Generally, however, Mrs. Sutton accompanied him. They always 
went together to church, to Sunday school, to meetings, and, in fact, 
everywhere, and whenever he was sick she nursed him, which was 
very frequent. She devoted the most of her life during those 
50 years to him,as a daughter toafather. Shefilled the place that 
an exceedingly attentive daughter would toa weak, sickly, old 
father. I never saw a case in a family of more marked service in 
that line than was that case. Mrs. Sutton took full charge of his 
wardrobe and linen. No person but Mrs. Sutton was relied upon to 
look after his personal wants at all. Mrs. Westover gave him no 
attention further than to see that he had food to please him and a 
bed to ease him. In the spring or summer of 1874 my family re- 
moved to Chicago from Oconomewoc, and Mr. and Mrs. Sutton went 
to reside in a small cottage in Oconomowoc, on Main street. Mr. 
Kenyon resided with them there. After they had been there, I don’t 
know exactly how long, two or three or four years, anyway, and 
and two or three years before his death, Mr. Kenyon furnished a 
house in New York, where he went and kept house himself during 
the winter season, or a few months in the winter. Mrs. Sutton was 
his housekeeper there in New York whenever he was there ; that is 
to say, they all went to New York together. 
Mr. JENKINS: Are you stating what you know yourself? 
A. I know that when they went to New York they came through 
here and stopped at my house, at my rooms. I knew when they 
went and when they came back, and I knew from what they had 


said where they had been, as well as where they were going, but I ° 
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don’t know that I was ever present in that house in New York. 
I was frequently at Mrs. Sutton’s house in Oconomowoc after I re- 
moved to Chicago. She kept house. I frequently saw Mr. Kenyon 
there, and I saw the same relations existed between them as had 
existed when they all lived with me. I was there several 

51 times when Mr. Kenyon was sick, and Mrs. Sutton was per- 
forming all the same services for him then that she had when 

they lived with me. That is my answer to that question as to the 
relation of the parties; as tothe prior question about my own acquaint- 
ance with him, I was his attorney in one matter he had, if you wish 
me to tell that; I acted as his attorney for him once in a matter 
he had in Chicago; that was when he was living with me, and I 
made two journeys to Chicago here on his account in that business. 
Q. Now, Mr. Westover, you may state what you know of your own 
knowledge or by statements of Mr. Kenyon to you in relation to the 
wetatareg that he was to make or did make for Mrs. Sutton’s future 

ome in Oconomowoc. 


(Objected to as immaterial and improper.) 


A. I can give a short history of what I know about the recom- 
pense which he proposed to give, or did give, if he gave any, to Mrs. — 
Sutton; I have had many conversations with Mr. Kenyon; he used 
to talk with me about his matters, private matters, considerably ; he 
was not a man, however, who talked generally about his affairs; to 
most people he was very reticent and he talked very little to me 
until f had known him many months, perhaps a year; while he was 
living at ny house he and I went together to Ripon, Wis.; he went 
to see a family that was connected with him—— 

Q. Was that before the spring of 1874? 

A. Yes, sir; I went tosee a family there by the name of Akin; I 
think we were gone two or three days in Ripon; I went with him to 
call upon those relatives of his; when we returned, on board the 
train, on the way from Ripon to Watertown, between Ripon and 

Oconomowoc, the subject came up of his family, his relatives; 
52 _ first that arose by way of reference to the visits we had just 

made; he began by asking me what I thought of those people 
in Ripon, and then we an a long time, sitting together in one 
seat in the car; he said to me, among other things, that he had no 
relatives that were really worthy ry considered relatives, with a 
very few exceptions ; he told me he had a very large number of rela- 
tives; he said, “ You have seen what they are in Ripon, and you 
have seen those in Chicago; the rest are nearly all very much like 
them ;” he further said he had a few that were exceptions ; he re- 
marked, “ All they want of me is my money ; some day they will be 
terribly disappointed ;” he then said that no one had filled the place 
of a relative to him as had Mrs. Sutton; that she was the only one 
in the world who had been really to him like one of his family, and 
that he was under very great obligations to her, and how to dis- 
charge it, to repay her, or attempt to repay her, was something that 
he was considering; he did not know what to do; he felt doubtful 
of the best course ; I said to him, “ Uncle John (all the family called 
5—1053 


him previous to that, after he had purchased it. 
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him Uncle Jolin), whatever you do,do it some other way than a last 
will and testament; my experience is, Uncle John, that people who 
pay their debts by a last will never pay their debts at all;” then he 
said he had seen so much trouble and contention over wills that he 
was well aware that that was an unsafe course sometimes by which 
to make proper provision; he said, moreover, in the conversation 
that he was going to make recompense to Mrs. Sutton for her services 
to him in some way; he did not know how it would be; that is the 
sum and substance of that conversation ; of course the conversation 
occupied several times as much time as I have occupied now in 
detailing it, but that is the substance of it; after that the 
53 subject was conversed upon by us (by Mr. Kenyon and my- 
self) occasionally ; that 1s, for a few times previous to about 
June, 1881—in June, 1881; that was the time I was at Oconomowoc. 
The conversation related to took place, I think, in June, may be in 
July, but I think in June. I know the time, because I know it was 
a little previous to my departure for Mexico, on the last visit that I 
made to Oconomowoc before I started for Mexico, for that was one 
of the subjects of our conversation, my proposed trip. I saw Mr. 
Kenyon at the house of Mrs. Sutton. When I went there he was 
alone, sitting in the small parlor on the southeast side of the house. 
I had a long conversation with him at that time. I bad heard that 
he had made a purchase of this Breck place. It is the place that is 
described and in dispute in these proceedings. That place was for- 
merly owned by Samuel Breck. t knew him well. The place was 
called the Breck place. I knew the place well. I have been on it 
probably more than a hundred times. 
Q. You may look at the description. 
A. It is the place where Mrs. Sutton now resides. I had heard 
that Mr. Kenyon had bought that place. I don’t think I had seen 


just at this moment, but anyway I asked him about the place, and 
he told me then that that was the final result of his determination 
as to Mrs. Sutton ; that he had bought the place for her; that she 
wanted it, and he had made up his mind that it was the very best 
that could be done, and he had promised her that he would puta 
house on the place, such as she wanted, and the place should be hers. 
He said that it was not rere as much as Mrs. Sutton was really 
entitled to, but he thought that after all it would be better for her 

than if she should be provided for in some other way that 
54 would be even larger. He said that he had made her home 

his home, as I knew, and it was understood that he wus to 
continue thereafter making his home with Sortie. (That is, Mrs. 
Sutton. We all, that is, my family and Mr. Kenyon, called her 


Sortie ; sometimes he called her Sarah). I talked a long time with 
him, und he said it was not sufficient for her, really, but the idea - 


was this: It was situated on the lake; wonld make a pleasant place 
for her; that by having a fine building or buildings on it that she 
would be able, if anything should happen to him, to take care of 
herself by keeping boarders. It would be a good place for summer 
boarders. I asked him what sort of a house was going to be built 
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upon it. Well, he said, that is not thoroughly settled. The house 
will be such as Mrs. Sutton wants. I have agreed that Sortie shall 
have the house just exactly as she wants it; just to suit her. 

Q. ses was part of the provision, as I understand, that he was to 
make ? 

A. He said he was to continue to make his home with Mr. and 
Mrs. Sutton, and that, in view of the past and her services to him, 
and what had been done, and in view of the position which she was 
occupying as to him and the services she had performed and was 
still to perform, he had promised her that place, and he had bought 
it for her because it pleased her, and he had promised to build such 
a house thereon as she should want. Then I asked him about the 
house. He said that she should have just such a house as she 
wanted. I asked him if they had the plans drawn. He said that 
- thought that Charlie and Sortie had pretty much settled on their 
plans. : 

Q. Who is Charlie? 

A. He is Mr. Sutton, Sortie’s husband; and that Charlie had been 

for a long time himself drawing plans for the house. I flouted that 

idea of Charlie’s being the architect. I told him that they 
55 had better get a person that knew something more of it. 

Well, he said that was for them to say, but he had rather 
they would make their own plans first, and then they would be just 
what they wanted. After some little time during that visit while I 
was there, before I left the house, Mr. Sutton and Mrs. Sutton both 
came into the room. Mr. Kenyon said : “ Charlie, won’t you please 
get your plans that you have drawn of the house and show them to 
George?” Mr. Sutton went out of the room and came back with a 
roll of papers on which he had the plans drawn forthe house. The 
plans were drawn. on, I should say, two feet and a half square paper 
or more. They laid them down upon the carpet, and Mrs. Sutton 
and Mr. Sutton and Mr. Kenyon and 1 gathered around in a circle 
to look at the plans. We talked a very long time and discussed 
every detail almost of the plans from the basement to the attic, and 
very many minor changes were decided upon then and there. In 
all that conversation a: Kenves asked questions, as I did, inva- 
riably. He asked Mrs. Sutton how she was going to have this and 
how she was going to have that. Mr. Sutton is considerable of a 
mechanic naturally, and a good draftsman. Mrs. Sutton explained 
to me about the accompanying plans, to my recollection, how she 
was going to have the house. I would object and criticise and find 
fault, sometimes in earnest, generally to see what she would say 
about it, and she would go on further and explain. She located 
what was to be her room in the house—located what was to be the 
private stairs to the chambers. I think that we spent over an hour 
and a half or two hours—not less than an hourand a half—in con- 
versation about the house. Mr. Kenyon did not say anything there 

about the conversation which he had just held with me, but 
56 ihe went on talking about the -house as though he and I had 

had no conversation as far as that was concerned. 

Q. The house that was built was constructed after that plan ? 
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A. Yes, sir; after that plan. 


(All the foregoing evidence is objected to by the defendants as in 
competent and irrelevant.) : 


Q. Mr. Westover, you may now state what you know, if anything, 
in relation to the complainant’s having carried out the understand- 
ing between them on her part and what Mr. Kenyon did in relation 
to the completion and carrying out the understanding and the 
contract on his part ; state fully. 


(Same objection.) 


A. During my visit at Oconomowoc at that time, the most of 
which time I spentat Mrs. Sutton’s house, I asked Mr. Kenyon about 
the deed of the premises, whether he had deeded them to Mrs. Sut- 
ton. He told me that he had not yet deeded the premises to Mrs. 
Sutton ; that at first he had thought not to deed the premises until 
the house should be finished, and that he said was really the under- 
standing between him and Mrs. Sutton; but he said, however, he 
thought that the place should be deeded right away, and that he was 
going to-deed it as soon as he could get it in shape. He then ex- 
plained to me that there was a man who owned a piece of land 
directly south of these premises and lying between the premises and 
the highway. These premises do not lie on any highway. There 
is, however, a line of roadway belonging tothe premises leading from 
the highway back into the grounds. Now, Mr. Kenyon aeolian 
to me that his desire was that that piece of ground intervening be- 
tween the premises and the highway said alse be purchased and 

added to the property, and he told me that he was negotiating 
57 in some way or other with the man who owned those prem- 
ises, who owned that intervening tract of land, to buy the 


- land, and the reason he had not bought it, and the reason it was not 


settled, was that the man had been exorbitant in the demands as to 
price, and he had tried some way to purchase through some third 
party; that he thought that he would be able to buy it in a little 
while, and after he should buy that, if he should succeed in buying 
it, he then would make the deed without waiting longer. At least 
that that was what he was delaying for, to see if he could not buy 
that piece of land. I don’t know of any other acts now by My. Ken- 
von towards fulfilling what he said he had promised to Mrs. Sutton. 
U know, as I have already testified, that Mrs. Sutton continued to fill 
towards him the offices of a member of his family, as a daughter, as 
I have already described, up until the time that they went to New 
York, the last time they went to New York. He never returned. I 


_ saw them then. I went with Mr. Kenyon to the railroad office to 


purchase the tickets. He was in our office, here in Chicago, also at 
that time, and he went to our rooms at the hotel. I guess I didn’t 
see him there. 

Q. Was the plaintiff with him ? 

A. Yes, sir; and Mr. Sutton. I remember further conversation 
by Mr. Kenyon, when we were talking together at Oconomowoc in 
June, 1881, in which he mentioned Mr. Sutton. Shall I state it? 
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Mr. Hurtsut: Go on. 


A. When we were conversing about the matter he said that he 
was opposed to idleness, and that it was not his desire or wish that 
Mrs. Sutton or any one else should be made simply to go around with 
nothing to do. He always in early life had been a hard-working 

man himself, and it was proper that others should. He 
58 said that Mr. Sutton could not ‘lo much ; that his health was 

poor, and he did not think Mr. Sutton would live very long, 
and that, if he did live, he would never be of much account towards 
getting a living for himself and Sortie, on account of his health, and 
that therefore that was one reason he had for early making this set- 
tlement and arrangement with Mrs. Sutton, and for having this 
property put in shape, so that it would be in itself a support suffi- 
cient to take care of her, with Ler own labors, regardless of any as- 
sistance or help from Mr. Sutton. 

Q. Now, Mr. Westover, I ask you to state what you know, if any- 
thing, in relation to what had been carried out in the completion of 
the building, or anything at that time, in pursuance of this arrange- 
ment? 


(Objected to.) 


A. I know that the house was commenced after the plan which 
was shown to me—that I have already testified to—and I know that 
it was partly constructed, and that it stands now unfinished, en- 
closed, or partially enclosed, and I know that Mr. Sutton, long before 
the house was built, went there and erected a boat-house. I know 
that Mr. Sutton moved an old house that was on the place at the 
time it was purchased, moved it from the old foundation upon the 
new foundation, and that he repaired the house and fixed it up, 
overhauled it from top to bottom. When I was there, in the fall of 
1881, he had moved his boats and some furniture on the place, and 
he kept his horse and wagon there and various things he had. That 
was the fall of 1881. I think that the boat-house was built long be- 
fore that. When 1 went there in 188] it was up, and the things 
were in it. Mr. Sutton was engaged there then in fixing up the 
place, —— it, making improvements and giving directions tu 

the men. 
59 Q. Will you state about what you know as to the fact of 
and about the extent of Mrs. Sutton and her husband bein 
in possession of the premises before they went down to New York ? 

A. Well, that is what I know. There was no one in possession 
but them, Mrs. Sutton and Mr. Sutton. Mr. Sutton, at the time, was 
acting—I can only tell—I know what he was doing. He had sole 
charge and possession of the place. I was there at the place with 
both of them. That was the time before they went to New York, 
the last time I was with them at the premises. Well, they went to 
New York, I forget how late in the fall. It was the fall of 1881. It 
was late in the fall or early in the winter; I can’t tell. 

Q. Was that previous to their going that you speak of your seeing 
Mr. Kenyon at Oconomowoc ? 


30 ERASTUS F. BROWN ET AL., &C., VS. SARAH 8. SUTTON. 


A. Of course, because I never saw him there after that. The 
boat-house was constructed, and Mr. Sutton had his things there on 
the place a long time, perhaps many months or a year, before they 
went to New York. Some furniture was there and their horse was 
kept there. It was there when I was there. They had a barn there. — 
I know it was the intention—— . 


Mr. JENKINS: Mr. Westover, state either the facts or state con- 
versation. 


A. Well, then, I say that 1 know that when the parties were here 
in Chicago, when they went to New York the last time, that they 
told me—— 

Mr. Jenkins: Who are they? 

A. Mr. Kenyon and Mrs. Sutton and Mr. Sutton. They were all 
together. They were together nearly all the time while they were 
here, except when Mr. Kenyon went to the office to get the tickets. 

’ 1 met them at the depot when they arrived from Oconomowoc, and 
we all came from the depot together, and Mrs Sutton told me, I 
think it was Mrs. Sutton, that when they returned in the 
60 spring they were going to live in one of the houses, live in 
the little house on the Breck place. That is the only way 
I know. | 
Q. Was Mr. Kenyon by? 
A. Yes, sir; he was. I am not quite certain but he also said it. 
Iam not positive which one did say it, but I know it was said by 
one or both of them. 

Q. Do you know anything further that would be of benefit to the 
parties? If so, state. 

A. I don’t think of anything. 

Q. What relation, if any, is the complainant to you ? i 

A. The complainant is a sister of my wife. 


Q. Mr. Westover, how old a person is Mr. Sutton? = 
[A.] I don’t know. I can give my opinion from an intimate’ | 
uaintance. I think he is about 48. 
. And how old a person was Mr. Kenyon ? 
A. I think Mr. Kenyon—I never heard his age, and I must state 
from a Seer _He appeared to be a man a little under 70. 
Q. W en did you first see Mr. Kenyon? 
A. In April, 1868. He then lived at Harlem, on the banks of _ 
the East river. 7. 
Q. Was he at that time engaged in business? | 
A. No, sir. | 
4 In what business did you understand he had been engaged 
in 
A. He was a saddler once, but he had been—and now I recall, 
perhaps, something that will modify my first answer. He had an 
interest in a bank at Harlem, and was one of the officers of the bank, 
and when I saw him first I think he was an officer, and he continued 
to be an officer of the bank for many years, and he may have 
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been to his death, for all that I know. He did not give any 
61 active services to the bank except during a short time twice 

a Pe! a January and July—that is, the first of every Jan- 
uary and July. 

Q. How did you happen to get acquainted with Mr. Kenyon and 
go to his house in the spring of 1868 ? 

A. Well, I was invited to his house with my wife. My wife was 
a member of the Miller family. 

Q. Who were the Millers? 

A. Mrs. Sutton was a Miller, and the Miller family were intimate 
with that family—the Kenyon family. Mrs. Sutton at that time 
was living with her mother in Brooklyn. 

Q. And what was Mr. Sutton at that time? 

A. He was a clerk ; in my recoliection he was aclerk in the store 
of A. M. Hayes & Co.,on Maiden Lane, New York. 

Q. And when, if you know, did Mrs. Sutton become an inmate or 
take up her residence with the family of Mr. Kenyon first ? 

A. I don’t think that Mrs. Sutton had formally changed her resi- 
dence from her mother’s house to Mr. Kenyon’s, in New York, at 
all. I think that she spent a great deal of her time, every day and 
night, perhaps, for weeks and months at atime, without going home. 
I don’t know that, only they have told me. 

Q. Was Mrs.Sutton, then, an intimate friend of the family in that 
way up to the time of their removal to Oconomowoc, when Mr. and 
Mrs. Sutton removed to Oconomowuc in the fall of 1868? 

A. The Suttons moved to Oconomowoc in 1872. 

Q. Now, from 1868 up to 1872 did you see Mr. Kenyon ? 

A. Well, I think I saw him afterwards. Isaw him in New York, 
and I saw him the next fall—that was the fall of 1868—at our house 
in Oconomowoc. 

Q. Was he alone; did he come alone? 

A. His wife was with him ; he took her the trip to see if—— 

Q. And how long did they remain at Oconomowoc 
62 ut this time? 
A. I don’t recollect how long ; not long; may be a week. 

Q. Where were they at Oconomowoc? 

A. At. my house. 

Q. When did you next see them, Mr. Westover? 

A. I never saw Mrs. Kenyon after that. 

Q. She died in the spring of 1872? 

A. I am informed she died in 1872. 

Q. When, after that fall of 1868, did you next see Mr. Kenyon? 

A. After Mr. Kenyon was at my house in Oconomowoc | think I 
saw him once before he came to Oconomowoc to live in 1872, and 
that was at New York. 

Q. Now, when was it in 1872 that Mr. Kenyon came to Oconomo- 


-woc? 


A. In the summer time. 
- Q. Mr. and Mrs. Sutton came with him ? 
A. Yes, sir. 
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Q. In what business, if any, did Mr. Sutton engage in Oconomo- 
woc then and there at that time? 

A. Well, the only business he engaged in was moving around a 
little for his health. He did not go into any business. Mr. Sutton 
was not able to walk two blocks; he had to be taken from the depot 
to the house in a carriage. 

Q. Mr. Sutton was in ill health ? 

A. Yes; very. It did not seem as though he would live at that 
time. 

Q. They came and lived with you? 

A. Yes, sir. 

Q. At the same time Mr. Kenyon came to live with you? 

A. Yes, sir. . 

Q. And when was it you removed from Oconomowoc to Chi- 
cago? 

ih. In the summer of 1874. 

Q. What time in the summer of 1874? 

A. Well, I came here personally the first of May. 

Q. And when did you break up housekeeping ? 
63 A. Not until 2 or 3 months after that. My family came 
two or three months after I did. 

Q. Did Mr. and Mrs. Sutton and Mr. Kenyon remain with your 
family in Oconomowoc up to the time that your family broke up 
there in the summer of 1874 to move to Chicago? 

A. I think about that time. I don’t think they did up to the very 
ast. 

Q. What were the pecuniary circumstances of Mr. Sutton at the 
time of his removal to Oconomowoc in 1872? 

A. Well, I don’t know; that is to say, I don’t know “ by the card.” 
I never heard him talk and he never spoke to me about his pecu- 
niary business in the world. He had mo.iey all the time; appeared 
to have money of his own. I don’t think he had much, but he had 
enough for their existing needs. | 

Q. Now, from the time Mr. Kenyon came, in the summer of 1872, 
and resided with you, until 1874, Mr. Kenyon paid you the amount 
agreed upon for his living with you, Mr. Westover? 

A. Yes, sir. 

Q. And what amount was that ? 

A. Ten dollars a week. 

Q. Can you give me the month or months, or say the date of that 
conversation with Mr. Kenyon on the train from Ripon? 

A. I have been trying to think when that was. 1 have no means 
of fixing that date, Lut it was—it must have been the last part of 
the year 1873 or the first of 1874; I don’t know which. , 

Q. You remember the season of the year ? 

A. No; I don’t recollect the season of the year. I know the 
weather was mild, and I know it was not cold weather. I don’t 
know whether it was spring, summer, or fall ; it was not winter. 

Q. Was it while Mr. Kenyen still remained in your family; was 
it before or after you had come to Chicago yourself, before the first 
of May, 18747 
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A. Yes, sir. 
64 Q. When you broke up in Oconomowoc and came to Chi- 
cago to what place did Mr. and Mrs. Sutton move? 

A. They moved to the cottage, where they continued to live all 
the time they were there, until the fall of 1881. It ison Main street, 
on the banks of the same lake—La Belle Lake—that borders the 
Breck place. 

Q. Who owned that place? 

Aes Mrs. Sutton. I don’t know that she owned it when they went 
there. ; 

Q. Do you know the description of that lot? 

A. No; I don’t know it. 

Q. Would you know it? 

A. Probably I might if I could see it. 

Q. Could you recognize it by the number? 

A. No; but I can locate it, though. I had something to do with 
the purchase of it, but I den’t recollect the description. 

Q. Did Mrs. Sutton obtain title to that lot? 

A. I don’t know when she obtained title, but it was some time 
after they removed there. 


Mr. Hurtsvt: I don’t think that is material. I object. 


Q. Was that lot to which they moved known as lot No. 70 in the 
village of Oconomowoc ? 

A. Can’: tell that. It was the lot which was formerly owned by 
Mr. J. C. Hitchcock. 


Mr. Hurtput: Previous to that time by David W. Small. 


Q. To whom did J. C. Hitchcock convey that lot ? 
Witness: If you have any deed that I made—— 


Mr. JENKINS: Here is a certified copy. It was witnessed by you. 
(Deed presented to witness.) 
A. That was the deed to John S. Kenyon. 
Q. When? 
A. In April, 1874. 
Q. Mr. and Mrs. Sutton went with Mr. Kenyon to live on this 
place described in that Hitchcock deed at or about the time you 
moved to Chicago, did they not? 
65 A. I think they all went together to live in that house 
about that time. 
Q. And continued to live in that house up to the time of Mr. 
Kenyon’s death ? 
A. Yes, sir. 
Q. Now, after that conversation ren had with Mr. Kenyon in the 
spring of 1874, when after that did he speak to you upon the same 


subject of making provision for Mrs. Sutton prior to this time in 
June, 1881, which you have referred to? 

A. I can’t fix any date; I know of nothing that will fix the time, 
but I had several conversations with him. 

Q. Was Mr. Kenyon in Oconomowoc during the summer of 


1874? 
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. Yes; part of the summer. 

Where was he the rest of the summer? 

. In New York. 

And what part of the summer was he in New York ? 

. About the first of July. 

. When did he return ? 

. Well, I don’t know. He went most every year about that 
time. Once or twice during 9 or 10 years he stayed a little longer 
time than usual. He generally returned after a few weeks. I don’t 
recollect in 1874 whether he made a long or short trip. 

Q. Mr. Westover, after you removed bine how often did you go 
to Oconomowoc after you moved to Chicago ? 

A. Well, during the first year or two I was there often; part of 
the time every few weeks; during the second year not as often ; 
several times during the second year, and more or less times every 
year, but the times grew less frequent all the time. 

, Q. This last occasion that you refer to, in June, 1881, was when 
you were about to leave for Mexico; when did you go to Mexico, 
and how long were you absent ? 

A. I think I went the first day of August. 

Q. And when did you return? 
66 A. In about six weeks or less. 

Q. Was Mr. Kenyon in the habit of spending his winters 
in New York ? 

A. You mean previous to the time he fitted up the house there? 
He went to New York for a long or short stay nearly every winter. 

Q. When was it that he fitted up the house in New York? 

A. My recollection would be that he fitted up that house some- 
where about the year 1879. 

Q. When he went to New York in 1879, 1880, and 1881 did Mr. 
and Mrs. Sutton accompany him? 

_A. Yes, sir. 

Q. Did Mr. and Mrs. Sutton live with him in New York ? 

A. I so understand. 

Q. Did you ever understand that Mr. or Mrs. Sutton, or either of 
en paid any board while they were living with him in New 

ork? 

A. I never understood that they did. 

Q. Have you ever understood that they did not? 

A. That is my understanding. , 

Q. In Oconomowoc, from the time that Mr. and Mrs. Sutton and 
Mr. Kenyon left your house up to the time of Mr. Kenyon’s death, 
did you not understand that he paid to Mr. Sutton his rd while 
he lived with them ? 

A. No, sir. 

Q. How did you understand them ? 

A. I know he did not. I know that he contributed for the 
expense of the family—for the actual cost of living. 

b What was the amount paid in by Mr. Kenyon? 

A. I think it was $10 a week, the same:as he did to us. 

Q. Who did you learn this from ? 
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A. From all of them. 

Q. From Mr. Kenyon? 

A. Yes, sir. 

Q. When were you at Oconomowoc after June, 1881, the occasion 
to which you have referred ? 

A I was at Oconomowoc immediately after my return 
67 from Mexico. 
Q. Was Mr. Kenyon there ? 

A. I think so. 

Q. Do you remember of seeing him there ? 

A. I think he was there at that time; I would not be positive 
about it. I recollect the circumstance of going with him over to that 
place, but it is hard for me to say whether it was fall or summer. 

Q. Did you at any time, after June, 1881, go with Mr. Kenyon to 
this Breck place, where the house was being erected ? 

A. I am not quite positive that I did go with Mr. Kenyon. 

Q. How often have you been there from June, 1881, up to the 
time of Mr. Kenyon’s death ? 

A. Between that time and January, 1882, I was not at Oconomo- 
woc more than once or twice. 

Q. Did you at that time see that house on the Breck place, or 
either of those times ? 

. Yes, sir. 

. How far had it been progressed at that time? 

. Only a little way. 

. How far? 

. Well, when I saw it I think they were working on the founda- 


tion. 

In the fall of 1881? 
. Yes. They had some timber there, and they may have been 
working on it, but the house was not erected at that time, in the fall 
of 1881. It was not erected when I first saw it, and they were work- 
ing at it. I didn’t see the house after that until after Mr. Kenyon’s 
death. The old building was repaired at that time. 

Q. The house was not finished at Mr. Kenyon’s death, was it, Mr. 
Westover? 

A. No, sir. 

Q. You have spoken of an old house on that place at the time Mr. 
Kenyon purchased it. Will you state, if you please, what the char- 
acter of that house was, as to its size, &c.? 

A. Well, it was about a six or seven room cottage, of poor frame 

construction. 
68 Q. What sort of a house was it ? 
A. It was a poorly-made house; pretty good frame-work to 
build a house on. 

Q. What was done with that house at the time the new structure 
was commenced? 7 

A: That house had been, previous to the commencement of the 
new structure, removed from its old site and put on a new founda- 
tion and fixed up. | 
Q. How was it occupied up to the time of Mr. Kenyon’s death ? 
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A. It was locked. 

Q. Who had the keys, if you know ? 

A. Mr. Sutton had them when I saw them. 

Q. When? 

A. He had them when I was there at that house. He always had 
them, and I was there once or twice. 

Q. Who had the keys prior to Mr. Kenvon’s death ? 

A. Mr. Sutton had them when I saw them. 

Q. Do you know where Mr. Sutton got the keys at the time you 
saw him with them ? 

A. No; I don’t know. He appeared to have them in his pocket. 

Q. How many times did you see him with the keys prior to Mr. 
Kenyon’s death ? 

A. Well, I don’t think I went to the house more than twice. He 
had them whenever I went there. 

’ Q. When they all went to New York in the fall of 1881 who had 
the keys, and what were done with them ? 

A. I don’t know. 

Q. They didn’t confide that to you ? 

A. They didn’t say anything about the keys. 
~ Q. New, Mr. Westover, will you please state, with reference to that 
interview in June, 188], just what Mr. Kenyon said and just, as 
nearly as you can, the exact language that he used ? 

A. J can’t; the conversation was too long. 
69 Q. How long was that conversation before Mr. and Mrs. 
Sutton came in? 

A. More than an hour. 

Q. Did your conversation relate fully to this subject of provision 
for Mrs. Sutton ? 

A. Mostly. 

‘Q. What other subjects were talked upon ? 

A. We talked about my intended trip to Mexico, talked about his 
health, talked about Mr. Sutton’s health about that time, talked 
about the cottage where they were living, and talked about boats; 
most of the conversation was relative to the subject of this place and 
Mrs. Sutton. 

Q. Well, now, will you tell me, as nearly as you can, just the exact 
language that Mr. Kenyon used in reference to this provision for 
Mrs. Sutton and the order in which it occurred 7 

A. Well, I will do the best I can; I think I introduced the sub- 
ject of the house myself by asking him about it—what he was going 
to do; I heard he had bought the place, and I broached the subject 
of the place to him ; he said that he bought for Sortie ; he said that 
Sortie liked the place very much and she wanted it, and that he 
thought that would be a good thing for Sortie to have; he says, “ It 
is understood,” quoting him as near as I can, “between me and 
Sortie that I shall continue to live with her as I have done, 
and I have promised her this place. It is not a sufficient 


reward for her, or so much as perhaps she ought to have 


for what she has done and will do for me;” then, of course, he 
_ said “ you know all about that.” Of course, I thoroughly under- 
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stood the relation between him and Mrs. Sutton, and what the nature 
of the services she had performed and was performing was. He 
referred to them, and he said, “I think that is the best way we could 
have arranged it; it will provide her means to make a living; I 
have promised to build such a house and fix the place up as she 

wants it; she is to have it just as she wants it, and the idea I 
70 have is by fixing up the place and putting on good buildings 

that, in the future, Mrs. Sutton, if anything should happen 
that she should be left alone, can take good care of herself; that 
place will always support her.” He reminded me of what he had 
said to me before on our prior conversation on the same subject 
and said that after much thought he had concluded that that was 
the best arrangement, and she had agreed to it; that it was arranged 
between them that he should continue to live with her in the future, 
and I know at that 


Mr. JENKINS: Just give his conversation, his statements, not what 
you did or didn’t know. 


A. Well, he did on that occasion, as I have already told you, say 
to me that I knew about the relations between them and what 
Sortie was doing for him, “ you know it yourself,” or words to that 


effect ; that was the substance of what he said, and the conversation 


was long and in detail. 

Q. When, before that June, had you seen Mr. Kenyon last? 

A. Well, I don’t know, I saw him frequently from 1874 to 188]. 

Q. How frequently ? 

A. Several times every year at Oconomowoc, and he never went 
through here without stopping to see us but once or twice, and he 
went through here four times a year. 

Q. Now, have vou given the substance of that talk to you in refer- 
ence to the provision for Mrs. Sutton and with reference to this 

lace? 
. A. Yes, sir; I have given the substance of all he said. 

Q. Have you given the substance of all he said? 

A. In reference to what she had done for him ? 

Q. I mean with reference to the provision for Mrs. Sutton and 
with reference to this place ? 

A. I think I have; he said that he was under obligations to Mrs. 

Sutton, as I knew all about; he detailed to a considerable 
71 ‘length, as he had before, in praiseworthy terms concerning 

what she had done for him individually and how he was 
indebted tu her, and that he had made arrangements with her and 
she would continue to de for him as she had done, and he had prom- 
ised to buy that place for her and fix it up and deed it to her. 

Q. When did he say that he had made that promise? 

A. He didn’t say. ; ; 

Q. You speak in your direct testimony of a piece of land lying 
between this Breck place and the highway. Do you know wh 
Mr. Kenyon ever acquired the title to that piece? vi 
A. I think he never did. 
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Q. How intimate were Mr. Kenyon’s relations to you and his con- 
fidences with you? 

A. With me? 

Q. Yes, sir. | 

A. I don’t think he ever talked with any one about his own mat- 
ters as freely as he did with me. I don’t know. 

Q. When did you first know that Mr. Kenyon had made a will ? 

A. After he died. 

Q. And in all these conversations that he had with you respecting 
Mrs. Sutton he never told you that he had made some provision for 
Mr. Sutton by his will, did he? 

A. No, sir. | 

Q. Now, Mr. Westover, what acts of possession did you say that 
he observed on the part of Mr. and Mrs. Sutton with respect to this 

reck place? 

A. I observed that Mr. Sutton took charge of the place; that he 
was supervising it according to his or Mrs. Sutton’s desires; that he 
was apparently employing and discharging help, making contracts, 
grading the po Foes 9 fixing the house, and otherwise improving the 
premises according to, as far as I could see or hear—according to his 
own or his wife’s wishes solely, and I know that he had cael many 

of their things upon the premises; that he had his boats 
72 there, kept them wh and that they had Mrs. Sutton’s horse 

and buggy there in the barn, and Mr. Sutton had various 
farming tools and implements there which I saw. They also had 
some furniture there in this old house. They had commenced in 
the fall of 1881 to move some of their things to the house that had 
been refitted. They moved them from the cottage on Main street, 
but that I don’t know of my own knowledge, only what Mrs. Sutton 
said. I can’tsay that they had had the things there in their cottage, 
ony as they told me. I did see them in the old house on the Breck 

ace. 

Q. Who had the key of the boat-house? 

A. Mr. Sutton. 

Q. From the facts. you have stated, you. said, did you, that Mr. 
Sutton was in possession of the premises? 

A. Well, generally. Mr. Sutton appeared to be in possession of 
those premises and as much as any person can be in possession of 
such premises. 

Q. When Mr. and Mrs. Sutton went to keeping house, upon your 
removal from Oconomowoc to Chicago, in. 1874, who furnished that 
house into which they moved? 

A. Mrs. Sutton. 

Q. With new furniture ? 

A. They had their furniture brought on from the East, and some 
they bought afterwards. 

Q. Now, who built the boat-house on the new place? 

A. Mr. Sutton. a | 
.Q. Who paid the bills? 

A. Mr. Kenyon. | 

Q. Then what do you mean when you say that Mr. Sutton built it? 
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A. Well, I mean that Mr. Kenyon paid the expenses of that, as 
he had told them he should do. 
Q. What did Mr. Sutton have to do about building it? 
73 A. He planned it according to his own choice, and solely 
located and designed it and directed its construction. 

Q. How do you know that? | 

A. Because I. went to look at the boat-house and saw it, and both 
of them, Mr. Kenyon and Mr. Sutton, told me all about that. 

Q. Who built it in fact ; who did the work ? 

A. Mr. Sutton built most of it with his own hands. He employed 
all bis time on that place. I don’t know that he hired any work at 
all on the boat-house. 

Q. Who was the architect that made the plans of the place and 
the house ? 

A. Mr. Sutton. I think they employed an architect to revise his 
plans and make some changes, but that I don’t know personally. I 
only know what Mr. Sutton told me about that. 

Q. Was it an Oconomowoc architect ; do you kuow his name? 

A. No, I don’t. 

Q. How much furniture was in that house that you saw in the 
fall of 1881; in that house on the new place? 

A. There was some furniture in the house that was not arranged 
for living ; it was merely put in to be arranged at some other time. 

Q. It was stored there ? 

A. Yes, sir; apparently. 

Q. Whom did you see Mr. Sutton employ or discharge? 

A. I didn’t see him discharge anybody. | 

Q. Whom did you see him employ ? 

A. I saw him employsome. I don’t know the names of the work- 
men. He had one man by the name of Washburn working for him. . 

Q. What was he doing? 

A. He was working at the grading. Mr. Washburn seemed to be 
overseer of the grading. 

Q. Did you see Mr. Sutton employ him? 

A. I did not. I saw Mr. Sutton consulting with him, or giving 

directions as an employer to one employed. 
74 Q. What contracts did you ever see Mr. Sutton make with 
any person with reference to that place ? 

A. I don’t think I saw him make any of the contracts. 

Q. Where were the boats kept previous to being put upon that 
place ? 

A. They were kept over at the cottage where Mrs. Sutton lived, 
and from there they were moved upon the new place. 

Q. Where was Mrs. Sutton’s horse and buggy kept before that ? 

A. They may have kept it in a livery stable. They didn’t have 
any barn on the small place. 

Q. Then it was moved from the livery stable to the new place ? 

A. I don’t know. It was brought from somewhere, and I presume 
it had been kept at a livery stable. 

Q. What farming tools did you see on the place ? 


3 
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A. I saw rakes, hoes, shovels, axes, a plow, and various other tools 
on the place. 

Q. How many acres were on this Breck place? 

A. 8 acres. | 

Q. When did Mr. Sutton get those farming implements? 

A. I don’t know. - 

Q. Were many of them new ? 

A. Well, I don’t know; I didn’t examine them. 

Q. How large is the place where Mr. and Mrs. Sutton lived on this 


A. Less than half an acre; perhaps one-fifth of an acre or one- 
quarter of an acre. 

Q. Did Mr. Sutton have these farming tools on this farming place 
previously on the small place? © 

A. Some of them. | 

Q. Do you know he had some of them ; how many did he have? 

A. — had seen axes and rakes and shovels on the Hitchcock 

lace. 
79 Q. You don’t mean that they had a great many rakes? 
A. They didn’t keep them like a store, for sale. 

Q. Had they one shovel or two shovels? 

A. Well, there were shovels and spades—probably 2 or 3 or more, 
and rakes, a number of them. 

Q. Two or three? 

A. I presume. I can’t tell. I could see men using them; some 
of them. I don’t know how numerous they were, but they had tools 
there of all kinds that are used on 8-acre plantations. 

Q. Ur on one-quarter-acre plantations ? 

A. They used some on their one-quarter-acre plantation. They 
cultivated part of it as a garden. 

_ Q. Now, Mr. Westover, do you know, as you understood it from 
their living with you, just about what Mr. Sutton’s pecuniary cir- 
cumstances were? 

A. No; I don’t. I don’t know to-day whether he is worth, or his 
wife is worth, exclusive of the houses and lots, a thousand dollars 
or ten thousand dollars. Idon’t know. I never have been informed 
in the world. ° 

Q. Then Mr. Kenyon was much more given to conversing with 
you about his matters than Mr. Sutton was? 

A. Yes, sir; always; very much. 

Q. And yet he was a reticent conservative gentleman ? 

A. I think that he knew all the inside of the Sutton family that 
1 never did know. | 

Q. Did you know when Mr. Kenyon and Mr. and Mrs. Sutton first 
became acquainted ? 3 

A. Only as I have heard them talk about it. 


Q. Of course, as you have heard them or Mr. Kenyon speak 


about it? | : 
A. Mr. Kenyon, as I understand and always understood, was 


‘many years ago, when a young man, a friend of the father of Mrs. 


Sutton. That Mr. Miller and Mr. Kenyon were intimate ever 
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since Mrs. Sutton was a child, and that Mrs. Sutton has known Mr. 
Kenyon intimately probably all her life. 
76 Q. And Mrs. Sutton’s father resided about New York? 
A. He resided in New York and Brooklyn. 

Q. Well, Mr. Westover, did you know of the conveyance of the 
Hitchcock lot by Mr. Kenyon to Mrs. Sutton ? 

A. Yes, sir. 

Q. At about the time of it? 

A. After the time of it. 

Q. How long after the time of it? 

A. I don’t know. I never knew exactly when it was conveyed. 

Q. When did you first know, as far as you can remember ? 

A. Mr. Kenyon told me of it. I don’t recollect when it was made; 
otherwise I had no knowledge. 

Q. Did you also know it from Mrs. Sutton? 

A. Not then. No; I didn’t learn it from Mrs. Sution. 

Q. Did you at any time know of it from Mrs. Sutton ? 

A. Yes, sir. 

Q. Did you know from Mrs. Sutton or Mr. Kenyon what was the 
actual consideration of that conveyance to Mrs. Sutton? - 


(Objected to.) 


A. Yes, sir; I did. 

Q. What was the actual consideration, as you understood it, as 
to whether there was any actual consideration or whether it was a 
gift? 


- (Objected to as material.) 


A. I can’t exactly answer the question as you have changed it, for 
I cannot say whether the consideration was an actual consideration 
or it still remained a gift, but I can tell why it was done and what 
was the reason for, and what was the consideration of, if there was 
any. I understood that that cottage was conveyed to Mrs. Sutton as 
a remembrance from Mrs. Kenyon. That it was Mrs. Kenyon’s 

tribute to Mrs. Sutton for the services Mrs. Sutton rendered 
77 her, and for the obligation that Mrs. Kenyon considered her- — 

self under and felt towards Mrs. Sutton for what she did for 
her in her last sickness. That was what I was told by Mr. Kenyon 
and by Mrs. Sutton. 

Q. The conveyance was made two years or more after Mrs. Ken- 
yon’s death ? 

A. Yes, sir; I think so, because’-he didn’t purchase it for more 
than two years after. Mrs. Kenyon’s death. 

Q. In other words, as you understood from Mr. Kenyon, it was 
conveyed by him to her in compliance with the request of his wife 
that he would remember and do something for her? 

A. Well, partly. I understood it was conveyed to her as carrying 
out, either wholly or in part, the express desire by Mrs. Kenyon, 
that something should be given as a memento of Mrs. Kenyon’s 
gratitude to Mrs. Sutton; exclusively on that basis. 


Mr. Jenkins: That is all. 
6—1053 
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Mr. Hurcevt: Js there anything else, Mr. Westover, you recol- 
lect now about the matter? 

A. I desire to explain one or two things. Mr. Jenkins asked me 
how much Mr. Kenyon paid me a week for board. I answered that 
he paid $10. I should say that the computation of $10 was at- 
tempted to be based upon the actual cost of having him there. It 
was not paid to me as a recompense for taking him and having the 
charge and care of hinr as a boarder; and in the manner in which 
we lived the $10 was not a cent more and probably a great deal less 
than the extra expense, for there was no cheap living. It was on 
the broad gauge, and part of the consideration was that he should 
look to us for nothing more than simply his bed and board, his bed 


and food. That Mrs. Sutton would have the full burden and care - 


of him otherwise. He paid Mrs. Sutton, also, $10, after I removed 
from Oconomowoc, and he lived with her, as 1 understood, 

78 weekly to enable them to meet their cash outlays, at least, 
because, I-suppose, that Mrs. Sutton was not in a condition 

- to advance all the money to pay all the bills to support them, and 
he did not require it. I understood from him, as he said, that the 


services of. Mrs. Sutton which she had rendered him, and which he 


was under obligations to requite, together with those of the same 
kind which she had agreed to perform in the future, were the basis 
of his promise to convey her the premises in dispute, and were out- 
side of anything which he had furnished in cash expense of living. 

Q. So that $10 a week that he paid there was not for any of her 
services which she rendered to. him personally, any special care of 
him, but simply towards the cost of the family living and other dis- 
bursements; and her labors for him, and the other services rendered 
by Mrs. Sutton were not paid in money but were to be paid in this 
way—by the conveyance of that land? 

A. That is what I understood from Mr. Kenyon and all the 
parties. I testified in the direct that Mr. Sutton was there making 
contracts, and so on, as a supervisor, and personally in posssession 
of the premises. Mr. Jenkins asked me, I don’t know why, if I ever 
saw him make contracts with anybody. I answered I never did see 
him make a contract. How I did know that he made contracts 
was because I heard a conversation about what was being done 
about the place, and Mr. Sutton told me what Mr. Kenyon did, and 
they both explained to me what was going on about the place, and 
I knew from their acts and conversation that Mr. Sutton was 
making the contracts that were made in hiring people to make 
improvements on the place. The further knowledge that I have 

about contracts made afterwards, in the construction of the 
79 house, the new house, and information I had of the contracts, 
I didn’t get from Mr. Kenyon. 


Mr. JENKINS: Q. Mr. Westover, were you stating in relation to 
what you understuod to be the consideration for deeding the cottage, 
you understood that from Mr. Kenyon or from Mrs. Sutton ? 

A. I understood so from both of them ; that is my recollection. 

GEORGE F. WESTOVER. 
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: ELIZ‘SBETH Q. WESTOVER, being first duly sworn, testified as fol- 
OWS: 


Direct examination by Mr. Hur.sut: 


Q. Mrs. Westover, where do you reside ? 

. Chicago, Illinois. 

How long have you resided here ? 

Since 1874. 

You may state about your age? 

33. 

Are you acquainted with the parties to this suit ? 

Yes, sir. 

- Q. About how long have you been acquainted with the complain- 
ant, Mrs. Sutton, and John S. Kenyon? 

A. All my life, sir; the two of them all ny life. 

Q. You may state what you know, if anything, in relation to John 
S. Kenyon’s residing with the complainant? 

A. Well, I can cae Pace a few things in a few words. I know that 
he did reside with Mrs. Sutton, and I always looked upon him as one 
of the family, as I would look upon my own father. 

Q. And the complainant is your sister ? 

A. Yes, sir. ; 

Q. The witness, Mr. Westover, who has just been sworn, is your 
husband ? . 

A. Yes, sir. 

Q. Mrs. Westover, state what you know about the relations be- 
tween Mr. Kenyon and Mrs. Sutton ? 


Mr. JENKINS: It is not necessary to go into that; there will be no 
dispute about all that. 

80 Mr. Huriput: Very well, then, let it be noted that the 

relations between Mr. Kenyon and the complainant, and the 

services performed for him by complainant, are admitted to be as 
testified to by Mr. Westover. 

Mr. Jenkins: About their living together and all that, we don’t 
dispute. Go right on with your questions about this place, if you 
have any. 

Mr. Hurtput: Very well. Now, I would ask you if you ever 
heard Mr. John S. Kenyon make any statements in relation to the 
property here in dispute? If so, you may state what those were, if 
they were in relation to the complainant’s having anything to do 
with it. 

A. Well, a year last August, in 1881, I went out to the Oaks; 
I was at my brother's and took a drive to the Oaks. 

Q. You may explain what you mean by the Oaks? 

A. Well, I mean the place in dispute; that was called the Oaks. 

Q. Well, now, you took a drive? 

A. Yes; over with my sister, Mrs. Sutton, and Uncle John, and 
my little daughter; and when we drove around the place Uncle John 
laughed, and said that he had sold some clover at some previ- 
ous time—whenever they sold clover—and that Sortie had $20, the 
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first money she had made—that she had made—Sortie; I mean the 
complainant, Mr. Sutton. Well, now, I know very: little more. 
When they stopped at our house in the fall—when they went east, 
the winter or fall of 1881—when they went east Uncle John said 
they would be back soon, because that when they came back, he 
said, “we have to get Sortie’s place all ready, so that she can take 
summer boarders, and get it all fixed.” That was the last time he 
went to New York. I would say that at the time I went to look 
around the place—the “Oaks”—among other things about 
81 the house, I saw some dining-room furniture in the house, 
and I didn’t know before that anybody had moved anything 
there yet. 
Q. You saw some dining-room furniture and other furniture ? 


Mr. JENKINS: I suppose some of the workmen had been taking 
their meals there. 

A. The furniture belonged to Mrs. Sutton. ~I had seen it in the 
old house where they lived. That was the last of August or the first 
of September, 1881. 

Q. What else did you notice there at that time? 

A. I don’t know of anything else. 

Q. Was that all the conversation that you remember of having 
upon the matter? 

A. Except that Uncle John told me that he had given the place 
to Sortie to spend summers there. 

Q. When was that? 

A. That was that same time. That was the time when they went 
through to New York; that was either winter or fall. Well, and 
Uncle John told me that his wife had cancer in the stomach, and 
that her sickness was such that he could get no one to take care of 
her, and that Sortie had been like a daughter to her, or like a sister, 
and had taken full charge of her through her sickness, aud that she 
had charged him to make some provision for Sortie; his wife had 
charged him. | 

Q. Mrs. Westover, I ask you to state as to the fact whether you 
asked Mr. Kenyon at that time, or at any other time, at your house 
in 1881, how his house was getting along at Oconomowoc; and, if so, 
what was the reply? 


A. I said, “ Uncle John, vou need a -new hat.” “ Well,” he said, | 


“we are building the place for Sortie; after that is finished, and 


Sortie is nicely fixed, I will get some new clothes.” 
ELIZABETH Q. WESTOVER. 


82 Testimony under Stipulation on Reference under Rule 67, in 
ity, at Oconomowoc, April 12th, 1883, at 9 a. m., before 
Francis Bloodgood, Examiner in Chancery. 


| 7 (Title of the cause.) 
Davin W. SmALtt, called by plaintiff, being duly affirmed, testi- 
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A. 53 in December next. 

Q. How long have you resided here? 

A. Since 1851. I was here in 1850, but did not take up a home 
here and settle down to live until 1851. 

Q. Are you acquainted with the purties to this suit? 

A. I am acquainted with Mrs. Sutton, but not with the defend- 
ants. 

Q. pee you acquainted with John S. Kenyon in his lifetime? 

A. I was. 

Q. How long were you acquainted with him, and at what place? 

A. Quite a number of years; since he first came to live at Ocono- 
mowoc ; I cannot tell how long; I should think some six or seven 
years; it may be longer; I cannot tell. 

Q. Were you on rather intimate terms with him? 

A. We were quite friendly. 

Q. Were you acquainted with the place called The Uaks, in the 
second wed in the city of Oconomowoc ? 

A. I do not know any place by that name. I had not heard it 
had been christened. 

Q. The place formerly owned by Samuel Breck ? 

A. I know that place and its location very well. 

Q. About how far from your residence is that? 

A. It is about ninety rods, I think, from my residence. It adjoins 

my property on the west. 
83 Q. On the bank of what lake, if any? 
A. Lake La Belle. 

Q. Situated on the south side of Lake La Belle? 

A. Yes, sir; right west of my residence, on the south side of Lake 
La Belle. 

Q. You may describe the place us it is, if vou please. Give a 
general description. 

A. There are ten acres of rolling land on the lake shore; it is 
high, dry ground, and along on the east side of it, and on the west 
is some eg wet land. There are two buildings on it one a large 
house, modern built, in an unfinished condition, and a small house 
lying a little southwest of it, finished, and a barn on the southeast of 
the large house, finished. 7 

Q. You may state what you know of the ownership of it of your . 
own knowledge. 


(Objected to by defendants’ counsel as irrelevant, incompetent, and 
im material.) 


A. All I know about it is what Mr. Kenyon told me about it; 
that is all I know in relation to it. 

Q. State, if you please, if you had a conversation with Mr. Ken- 
yon, the deceased, in relation to the property; and if so, what that 
conversation was. 


(Objected to.) 


A. The first conversation I had with Mr. Kenyon was in the 
spring before any building was put up there. That was in the 
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spring; the building was put up year before last, I think. When 
id Mr. Kenyon die? 


Mr. Hurwput: A year ago, January, 1882. 


A. It was in the spring of 1881; the spring before he died. I 
think it was a few weeks after he returned from New York; he came 
to me and asked me what architect I would recommend him to; 

that he was going to build a house on the Breck place. I said 
84 to him that there were several good architects in Milwaukee. 

I wanted to know what sort of a house he was going to build, 
and why he was going to build on there. He said he was going to 
build a pretty good house, and have it when completed so it would be 
comfortable, and that he would have it done this spring if he could 
get an architect. I recommended him to Koch. That was all that 
was said then. Some weeks after that he told me he had got the 
plans from Koch, and was going right on to have the building put 
up. The building was then commenced, and I think the founda- 
tions were laid. and perhaps more done to it. Then some time in the 
summer Mr. Kenyon went back to New York; was gone awhile,and 
I hadn’t any conversation with him until just after he returned. I 
was over there in my hop field, and I think it was, if I am not mis- 
taken, just after the hop-picking time; I am not sure as to the 
date, along in September or October : Mr. Kenyon was down in the 
barn, and I got over the fence and walked down with him; we 
walked down by the lake; it was a warm, pleasant day; we sat 
down and began to talk about it. I said: “ You have a mighty big 
house here; what use have you for such a house?” Hie said : 
“T am not building it for myself; I am building it for Mrs. Sutton.” 
And I said to him: “That will be all right; you are not going to 
leave us?” “No,” he said, “I shall stay here; the climate agrees 
with me here better, and so it does with Mr. and Mrs. Sutton.” And 
then he said he didn’t want to be bothered with the building of it; 
he had left it all to Mr. and Mrs. Sutton; he had nothing to 
do with the building, except to furnish the money; they had 
modified the plans from the original, so the cost was less, but 
according to their own ideas, and the rooms, and adapta- 
tion of the rooms had been all arranged by Mrs. Sutton, and he 

intended she should have it as she wanted it. I then 
85 asked Mr. Kenyon in whom the title was, whether it was in 

Mrs. Sutton at that time. ‘“ No,” hesays, “ when the property 
was bought I took the deed, but.” he says, “I intend to have the 
property all fixed in Mrs. Sutton.” I said, “ Haven’t you done any- 
thing about it fies ” He said “No.” Said I, “ You may have it in 
your mind to do something you want to do, but if you do not do it, 
if you should be taken away, it won’t be done. Under our law, 
unless there is a writing made, or the parties put in possession under 
the agreement, it won’t amount to anything.” He said,“I can’t 
make out anything here for the reason my papers are in New York. 
I desire to make some alterations in my affairs. Then I shall fix it 
up, but I shall put them in possession. I have put them in posses- 
sion. Mrs. Sutton has had possession ever since I went to New York 
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in the summer. I turned it over to them then, and thev are now in 
possession. Mr. Sutton has the keys to the little house and all the 
property, and I intend they shall be in — and are in pos- 
session, just as perfect as I can make it. If I had my papers here I 
should eet them altered now. I have my attorney down there. I 
don’t want to do anything until I get down there.” He said, “ I 
propose to give it to them. Mrs. Sutton has been very kind to me 
in sickness and disease in my family; took care of my wife until 
she died. I have a good home myself with them. I propose now 
to repay them in this way.” Then I think that ended it. Mr. Sut- 
ton was there all summer looking after the building. I had seen 
him frequently overseeing the workmen. Then, I think, about two 
weeks before he went away I met Mr. Kenyon again, before he went 
to New York. I know it was a short time previous to his departure 
to New York for the winter, and I said to him, “ Do you remem- 
ber the talk we had?” “ Yes,” he says, “that is all right; 
86 they have put their furniture over there. They have posses- 
sion of it, and they are now in possession of.it. I am goin 

down to New York. As soon asI get down there and get rested 
will fix it all right.” He said another thing he wanted to get was 
the Norwegian Johnson’s lot. He said he was negotiating for it; 
would like to get it before the papers were all madeout. I was over 
there, I think, two weeks before they left. I found the little house 
had been finished and completed, and that the new house was up 
and roofed, and some back plastering done in it, and whether there 
were any windows in it or not [don’t remember. They were boarded 
up, at least, and down below I think there were some temporary 
windows put in; Iam not sure. The main house was all locked 
up; doors were all locked. : 

Q. State as to the boat-house. 

A. There was a boat-house built there. 

A. You may state where that Johnson lot was he referred to, if 
you know. 

A. Between the lake and the road, on, the road; on the south end 
of the property that belonged to Breck. 

Q. What was called then the Breck lot? 

A. Yes, sir; part of that originally. There is a narrow strip run- 
ning from the road back to the lake, and this Johnson lot was a piece 


-on the south end of it, apt a roadway to drive in on one side; 


about two acres, I should think. 

Q. Was there any other conversation that you had with him that 
you think of in relation to it? 

A. I cannot recollect any special conversation. We had several 
conversations in relation to the division line between us. The other 
main conversation I had with him was in reference to the property, 
and I told him what the law was in this State in relation to, those 
matters. 
Q. Did he ask you or did you volunteer that? 

87 A. No; he was talking about it, and I think I asked him, 
as I have already stated, whether he had made any provisions 
in relation to it, and he said he had not, but would as soon as he 
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got down to New York, asI have stated. I told him if anything 
should happen between times his intentions would not amount to 
anything, unless something further was done. As I stated, he said 
he had put them in possession as far as possession could be given. 

Q. That was the iast conversation you had? 

A. No, sir; the first. In the last conversation he said that they 
had moved their goods into one of the buildings; Mr. Sutton had 
the keys, and the possession was theirs; the property was theirs, to 
all intents and purposes; as soon as he got to New. York and got 
rested he should have the papers made. He said, “ They will finish 
the building; I will furnish the money, and they may finish it just 
as they want. to.” Sometimes he spoke of Mr. and Mrs. Sutton, and 
frequently he spoke of them as “ the children.” Weall knew who 
he meant. 

Q. He called them the children ? 

A. Yes, sir. 

Q. Where, if you know, did he live during the time he was here? 

A. Always with Mr.and Mrs. Sutton. He told me in the conver- 
sation he had always made his home with them since his wife died 


Cross-examined by Mr. JENKINS: 


Q. Judge Small, how large a house was that which was built upon 
the Breck property, and to what uses was it apparently to be devoted, 
from the style and manner it was built—the new house? 

A. It is mere guesswork as to the dimensions; I-never measured 
it. I should think it was a house on an average length of probably 

50 to 60 feet, and a width of probably somewhere between 30 
88 and 40 feet—not exactly a parallelogram, but the house vary- 
ing in little projections. 

Q. What you would call a large house? 

A. Yes, sir; I should call it a large house. 

Q. Of about how many rooms? 

A. I cannot tell, but I should think there was in all 12 to 14 rooms, 
just from memory. I never counted them, but I should judge so. 

Q. Did Mr. Kenyon, in any of these conversations, say anything 
in regard to the design of keeping boarders in that house? 

A. Yes, sir. 

Q. What did he say in that regard ? 

A. He said Oconomowoc was quite a summer resort, and he said 
he thought a house as large as that was would enable Mrs. Sutton to 
take some summer boarders and get an income that way. He said 
it might be used for that if they desired to use it so. 

Q. He expected to live there, did he? 

A. He expected to live with them. 

Q. What sort of a man was Mr. Kenyon—as to whether he was 
free and easy and talkative about his own affairs or reticent ? 

A. Well, sir, I think he was very free, so far as talking about his 
affairs with Mr. and Mrs. Sutton. 

Q. Generally how was he ? | 

A. He expressed himself on various subjects and topics. I do not 
think I ever heard him say anything about his own affairs, except 
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in that one statement—he said he wished to make some changes in 
the disposition of his property, and would do so when he got to New 
York. That is the only time he ever referred to his private affairs 
disconnected with Mr. and Mrs. Sutton, that I know of. 

Q. If I understand you, you had three conversations with Mr, 
Kenyon in —_— to this matter? 

A. Yes, sir. 
89 Q. Asto the second conversation when you went down to the 
lake together, will you be kind enough to repeat just what 
was said, and, as nearly as possible, repeat it in the order in which 
it was said, and give the language, as nearly as you can, that he used 
and that you used? 

A. I think Ican. I was out there; I got over the fence, and I 
says—I think it was in the afternoon—‘ Good afternoon, Mr. Ken- 
yon; how do you do?” Then I said—I think the next thing was 
this: “It is a mighty pleasant afternoon; not any too warm and 
just comfortable.” He said, yes, it was a very pleasant day. We 
walked on then down to the lake under the shade of the trees. We 
sat down. I think that the first thing he said was that he was well 
satisfied with the division that we on arrived at in relation to the 
line; it gave him a very pleasant boat-landing there, and he seemed 
to be very well satisfied with it. I then said, “The house is pretty 
large, Mr. Kenyon.” “ Yes,” he says, “I am building it just for the 
purposes for Mrs. Sutton to use if she wants to keep boarders. And 
then I said that could be done very well, because Oconomowoc was 
quite a watering place, and that was a pleasant place on the lake; 
undoubtedly she could: do well. He said he intended she should 
turn it into a boarding-house, and he wanted it large enough, so she 
could use it for that purpose. Then I asked him if he was going to 
stay there; he said he should, probably, most of the time. I then 
asked him the question directly as to whom the title of the prop- 
erty was in there. I did not know; I never had heard anything 
about it, and I supposed from what I had talked—— 


Mr. JENKINS : No matter. 


Witness: I asked him that question. He said the title was taken 
in his name when he bought the property, but that he intended 
that Mrs. Sutton should have it. I asked if there was any 
90 arrangement made—any writing. Hesaid no. I told him 
under our law any intention of that kind would not be valid; 
there must either be a writing or provision in the will, or must be 
actual possession ape under the arrangement in relation to the 
purchase or transfer of the property. “ Well,” he says, “the 
sion has been in Mr. and Mrs. Sutton ever since I went East in the 
summer ; I turned the possession over to them then, and they are 
now 1n full possession of it, just as much as though they had the title.” 
I told him that would have to be done, because they could not hold 
it, unless there was some change made in it, and he ought to do it 
now; he could not tell what might happen. He says, “ Everything 
is down in New York; I can’t do anything now until I go down 
there.” — all that was said about it there. Then there was 
7—1 | 
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some other desultory conversation ; I don’t think anything morein _ 


reference to the property at that time. 

Q. Have you, in answer to this last question of mine, stated the 
oe of that second conversation, so far as it has reference to this 
place? 

A. I think mostly. 

Q. Was there anything said in that conversation in respect to the 
Johnson lot; that was at the second conversation ? 

A. No, sir; that was the last conversation I ever had with him. 

Q. In that conversation did he speak of Mr. and Mrs. Sutton as 
the children ? 

A. I am not sure that he did in that conversation. 

Q. In that conversation did he say anything 1n regard to making 
different arrangements about his property when he should get to 
New York? 

A. Yes, sir. 

Q. What did he say on that subject ? 

A. He said this when I spoke about what the law required in this 

State, and suggested that if he intended to do anything he 
91 had better do it, as some contingency might happen to him ; 

he said his paper was down in New York, and his lawyer; he 
didn’t want to do anything until he got down there; he desired to 
make some changes. 

Q. Changes in what? 

A. In the disposition of his property. 

Q. That is in reference to his will? 

A. I inferred that; he did not mention his will at all. 

Q. In what conversation was it he spoke about Mrs. Sutton hav- 
ing [om kind to him and his wife; was it in that second conversa- 
tion 

A. Yes, sir. 

Q. State just what he said about that. 

A. In speaking about it he said that he wanted to give that prop- 
‘erty to them; that Mrs. Sutton had been very kind to them; had 
attended him in sickness and in the sickness of his family, and had 
done everything, and made it as comfortable for them as they could; 
he thought this was a fair return to make, to give them this prop- 
erty. 

Q. Did he use the words in that conversation “ his wife;” that 
Mrs. Sutton had been kind to his wife? 

A. Yes, sir; I think he did. 

Q. Had you ever had any conversation with Mr. Kenyon in re- 
spect to the lot in the city of Oconomowoc, where Mr. and Mrs. Sut- 
ton lived ? 

A. No, sir. 

Q. When was this last conversation had with Mr. Kenyon? 

A. I think about two or three weeks prior to his going back to’ 
New York in the winter. I don’t recollect now, but it was a short 
time before. I know there had heen some talk about his going east, 
and ‘it was just before he started. 

Q. Tell me that conversation as nearly as you can remember; the 
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language which he used, as well as that which you used, and the 
order of it. 
A. I met him,I think it was, near where my sidewalk comes 
out into the road; he was walking down the street; we 
92 stopped and talked. I said,“I hear you are going back to 
New York for the winter.” He said, yes, they should go 
pretty soon. I said, “ How is everything getting along over on the 
new purchase, the new buildings?” He said couneiiien was all 
right; that Mrs. Sutton had taken over some furniture and put in ; 
that he had requested her to put the furniture in there; that the keys 
were in the possession of Mr.and Mrs. Sutton, and everthing would 
be locked up, and possession would be theirs, and he again spoke 
about when he got down to New York. I asked him whether any- 
thing further had been done. He said no; when he got down to 
New York and got rested he should have things changed ; he had 
his lawyer there, and all his papers. There was another thing he 
wanted to do, to get the Johnson lot and have that go with it; there 
were some negotiations for it; he hadn’t been able to get it. 
Q. He wanted to get the Johnson lot before he should transfer the 
title to the whole ? 
A. That is what I understood. 
Q. Did not Mr. and Mrs. Sutton accompany him to New York at 
that time? 
A. They did. 
Q. What did he mean, or what did you understand him to mean ; 
they had the keys; he left them in possession ? 
A. I only inferred from our conversation it was necessary to put 
them in possession under that arrangement. 
Q. Are you confident that he said that Mr. and Mrs. Sutton had 
the keys? ~ 
A. Yes, sir; he told me that directly ; they had full possession. 
(). As to the keys? 
A. As to the keys, too; said the house was theirs; he turned the 
keys over to them, and that Mrs. Sutton had put some furniture into 
the little house under his direction. 
93 Q. Are you confident he said in that conversation, that last 
conversation, that Mr. and Mrs. Sutton had the keys? 
A. Yes, sir; because we talked about it directly. 
Q. In that conversation did he speak of them as the children ? 
A. I think that was the conversation. 
Q. State just how he used that expression—in what connection. 
A. He says—I asked the question whether they were going back 
right away; Mr. Sutton’s health had been much better here than 
there. He said, Yes, he guessed he would take the children with; 
if they kept well they oul stay there all winter; if not, they would 
come back earlier. 
Q. Do you think he told you in that conversation, if he did, that 
they had planned the house, or had altered the plan? 
A That was in the second conversation—the one at the lake. 
Q. Be kind enough to repeat it ? : 
A. He said the original plans had been changed by Mrs. Sutton . 
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he had left the whole matter to her; to be built and constructed 
just as she wanted it; she had made some change from the original 
plans in the arrangements of the rooms. 

Q. Did you understand Koch had drawn those plans? 

A. I know he had; I had seen them. I think Mr. Kenyon went 
into town with me when he went in to submit the plans to Koch. 
He had before been in and seen Koch, and then had made, or had 
with him, some plans—I don’t know who made them; sort of 
rough sketches—and was going in to make the final arrangements 
with him to make the plans. 

Q. Do you know who was the carpenter employed in building 
that house ? 

A. I don’t know whether there was any carpenter by contract. I 
got the impression, it is only an impression, the work was done by 

day's work. _ 
94 Q. You don’t who the carpenter was? 
A. No, sir. 

Q. Do you know who the mason was? 

A. I know them, but I don’t know as I can name them. There 
were some Norwegians at work on it. 3 

Q. Did you see Mr. Kenyon around there while the work was 
going up? 

A. Yes, sir; he was there sometimes. 

Q. What was he doing? 

A. Not much of anything.. 

Q. What was he doing? 

A. I don’t think he was doing anything at all. 

Q. How often did you see him there? 

A. I used to go out every time I went to that side of the farm; 
when I went to look after my own matters I generally came 
around that way; sometimes I saw him, sometimes not; I can’t teil 
how often. 

Q. How often did you see Mr. Sutton there? 

— I don’t think I was ever over there but what Mr. Sutton was 
there. 

Q. How often did you see him? 

A. I can’t remember how often I was there. I know I was often 
there in the summer; it — a new building I had a curiosity to 
see how it was progressing. It is utterly impossible for me to tell 
how many times I was there during the summer. I should think 
a dozen or fifteen times during the summer. 

Q. Was the building near completion at the time that Mr. Ken- 
yon went to New York? I mean the new building. 

A. The last time? Yes, I think it was all roofed; the back plas- 
tering in; I think some of the partitions set; the water pipes and 
gas pipes were in; I don’t know how much, but a good deal of that 

piping put in. AsI ony there were some temporary win- 
95 dows put in below, and I think above they were boawded up, 
but the house was all covered in. 

Q. Was the little house, into which you say Mr. and Mrs. Sutton 
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had moved some furniture, ever occupied by them for living pur- 
poses, to live in ? 
. Not up to that time. 
When was it first occupied by them to live in? 
. I think when they came back the next spring. 
After Mr. Kenyon’s death ? 
Yes, sir. 
Re ai the large building has never been occupied, has it? 
O, sir. 
And has never been completed ? 
No, sir. 
. No work has been done upon it since Mr. Kenyon’s death ? 
. No, sir; not that I know of. 


JacoB WELTNER, called by plaintiff, being sworn, testified : 


2 Where do you reside? 

. In Oconomowoc, Wisconsin. 

How long have you resided here ? 

. I think 21 years now. 

What is your business? 

Contractor—builder—since the first year of the war, 1861. 

You have been engaged in that business here since then ? 
Yes, sir. 

. I will ask you to state if you are conuaietel with the parties to 
suit. Are you acquainted with the plaintiff, Sarah S. Sution? 

A. Yes, sir. 

Q. Are you acquainted with her husband, Charles Sutton ? 

A. Yes, sir. 

Q. How long have you been acquainted with them ? 

A. It must be ten years; ever since they have been here I have 
been acquainted with them : I didn’t really keep the number of the 
years. have been acquainted with them since they. have lived 

dere. 
96 Q. Were you acquainted with John S. Kenyon in his life- 
time? 

A. Yes, sir. 

Q. How long were you acquainted with him ? 

A. I was acquainted with him ever since he first bought the old 
a place there, when he first moved there, when he first came 

ere. 

Q. I will ask you to state if you are acquainted with the property 
known as the Breck place, adjoining Judge Sinall’s place on the west, 
and on the south side of La Belle lake. 

A. Yes, sir. 

Q. How long have you known that hyrenet 

A. Since a geod many years ago, when ae used to own it. I 
done work for Breck when he owned the place. 

Q. You worked on that property when Breck owned it? 

A. Yes, sir. 

Q. To whom was that property transferred ; who bought it of Breck, 


if you know ? 
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- (Objected to.) 
A. I could not tell. 


now. Is it called by any particular name? 


charge of the men. I took the plans and built the house. 
Q. When was that ? 
A. Year before last, I think. 


Q. A year ago last summer ? 


in the spring, when we removed the old house. 
That stood on the ground where tke new one stands. 
work in the old house. 

Q. And you built the new house ? 

A. Yes, sir. 

Q. Had charge of the men ? oe 

A. Yes, sir. 


‘property there. 3 
97 A. The new house stands about, I would say, probably 75 
feet awayf rom the old one. 
Q. How near the bank of the lake? 
A. It must be within 100 feet, 75, 125 feet; I ain’t measured 
closely ; anywhere from there to 150 feet. 
Q. State whether there is a boat-house there? 
_A. Yes, sir. 

Q. Who constructed the boat-house ? : 

A. The boat-house was built before I built the new house. 

Q. Who had the general supervision, outside of yourself? 

A. Charles Sutton hired me; I made the contract with him. 

Q. Charles Sutton, the husband of the plaintiff in this suit? 

A. Yes, sir. 

Q. You made the contract with him ? 

A. Yes, sir. 

Q. Was the contract in writing ? 

A. I believe so. I was over there one day ; I went there one day 
and came a little too late. I had agreed to meet Mr. Sutton at a cer- 
tain hour in the morning to stake out the grounds; I had to unload 
a car of lumber, and I didn’t get there at that hour. I went over 

there with a laboring man with my horse and wagon, and when I 

; got there Mr. Sutton was gone. I saw Mr. Kenyon on the road ; he 

| =. was grading the road; I said, “I am sorry I was late; I had so 

* much to do; I want to do that work.” Says he, “I have nothing 

"> to say; you must see Mr. Sutton.” That was Mr. Kenyon; he was 

~ on the road grading with a team—the road from Milwaukee street 

back to the house. So I then came over town and went right to the 

house where Mr. Sutton lived, and I talked with him there; I told 
: 1n—_—— . » 
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Q. I will ask you to state if you know what that property is called 


A. I don’t really know; I know I built a house there. I took 


A. Yes, sir; last fall we commenced ; that is, I worked there early 
I done some work. 
I done some 


Q. You may describe that new house, :f you please; the whole 
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| Q. What did you say with him, Sutton? 
 (Objected to as improper and irrelevant.) 


98 Q. I understood you to say that you saw Mr. Kenyon 
rading on the road? 

A. Yes, sir; when I went to the house and found Mr. Sutton had 
one. 
. Q. Then you saw Mr. Kenyon? 

A. Yes, sir. 

Q. Repeat what you said to Mr. Kenyon and Mr. Kenyon said to 
rou ? 
: A. I said to Mr. Kenyon that I had agreed to meet Mr. Sutton at 
a certain hour; I had been so san, I could not get there at that 
hour. I was pretty near an hour late. I said Mr. Sutton is gone. 
Says I, “I don’t want to lose that job, Mr. Kenyon; I want to build 
that house.” He says, “ You go and see Mr. Sutton; I have nothing 
to do with it.” So I left him on the road and drove over to Mr. Sut- 
ton’s house—where he lived. 

Q. Then you went to Mr. Sutton’s ? 

A. Yes, sir. 

Q. Go on and state if you had a conversation in relation to build-~ 
i: ing that house with Mr. Sutton. 

’ A. ¥es,sir. He had just come in with a boat. I sat on the plat- 
“ 


| form; Mr. Sutton sat in the boat. I had with me—— 
| (Objected to.) 

Q. Now, state what that conversation was with Mr. Sutton in rela- 
tion to building that house. 


(Objected to as irrelevant, immaterial, and improper.) 


A. Says I, “I agreed to meet you at such an hour—lI think it was 
half past 9 o’clock—but I was so busy I could not get there in time.” 
He says, “If you can’t build my house and attend to it I will get 
a somebody else;” that is just the words he told me. He was sitting 
in the boat; I was on the platform; I was sitting right by him; 
I think there was a chair on the platform that I sat in; I am not 
sure. Says I, “I want to build that house for you,” and he says, 
“Tf you bind yourself by contract, bind yourself to do that work, 

and be there yourself, I will give you the job;” that is just 
99 the words he told me, I think, right there. Says he, “All right, 
we will make a contract,” soI went and we made a contract; 
~ I bound myself to be right there—— 
(Objected to.) 
Q. Was that contract in writing? 
a A. I believe so. I think we went over to Mrs. Williams’, and I 
i think she drew a contract between Mr. Sutton and I. 
; Q. In pursuance of that contract did you go on and construct the 
house ? 
A. Yes, sir. 
Q. Who had the general supervision of the property there? Go 
j on and state what you know about it. 
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A. Mr. Sutton hired me, paid myself and the men; I had some 
of my own men, and he hired some, and Mr. Sutton paid us every 
Saturday. 

Q. Who furnished the lumber ? 

A. I think—— 


(Objected to.) 


Q. Who did you go to for lumber? 

A. We went tothe lumber yard; Ackley & Vilas furnished the 
lumber. : 

Q. How long were you working there? ) 

A. I have not my time book with me. We worked there until 
some time in December. I had everything done ready for lathing, 
finished the whole outside except the veranda, and got it all inside 
ready for plastering.. The stairs were built, except the front hall 
stairs ; the side stairs was built. I think they are built. 

Q. State who, if you know, had the general charge outside, the 
general care of the improvements. 

A. Mr. Sutton. Mr Kenyon was there nearly every day, but he 
-was in the garden gathering up corn, tomatoes ; he was there nearly 
every day, but was out around in the garden. He had nothing to 
say; 1 don’t believe he asked a dozen questions while we were build- 
ing the house. : 

. Who did it all? 
A. Mr. Sutton; he used to superintend the boys generally. 
100 When he wanted anything he told me, and when I wanted 
anything I asked him and he ordered it just as he wanted it. 

Q. State, if you know, who had the keys of the building. 

A. Mr. Sutton. He had the keys—we hadn’t any keys to the 
house, but he had the keys of the barn, where we kept the twols, and 
the workshop ; down below I kept my horse, and Mr. Sutton had the 
keys of the barn. There were no keys to the house; just closed the 
windows and doors with boards to keep the storms out. 

Q. Do you know who had the keys of the other building? 

A. Mr. Sutton. 

Q. You may state what property Mr. Sutton had there, and what 
use he made of that building, if any, if you know, the old building? 

A. There was not anything inside that I know of; it was not occu- 
pied then. 

Q. He had the keys, and it was locked ? 

A. Yes, sir. 

Q. State as to whether Mr. Sutton’s horse and carriage were there. 

A. Yes, sir; Mr. and Mrs. Sutton came around there two or three 
times a week when it was pleasant. Mrs. Sutton came for Mr. Sutton 
and Mr. Kenyon; when it was too rough on the lake she came with 
a horse and buggy and took them home. 

Q. Where was Mr. Kenyon living at that time? 

A. With Mr. Sutton in the house here on Main street. 

Q. Who paid the money? 

A. Mr. Sutton. 

Q. To the workmen and to you? . 
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A. Mr. Sutton paid the bills. He paid all bills, everything, and 
bought the brick we used there and paid for them, and the stone, 
lime,sand,all that was bought there; anybody that came with a bill— 
Mr. Sutton always paid the bills; I never saw Mr. Kenyon pay a 

dollar. All that I know Mr. Kenyon paid for was for a ham- 
101 mer that somebody stole from me, and Mr. Kenyon bought 

me a hammer and made me a present of a hammer just like it. 
I felt so bad about the hammer he bought one and gave it to me in 
the place of the one that was stolen from me. That is all the money 
Mr. Kenyon ever paid. 

Q. Did you finish your contract ? 

A. Yes, sir. It was all day’s work. 

Q. Who accepted that from you? 

A. Mr. Sutton. 


(Objected to as a legal conclusion.) 


Q. What was done in relation to it when you got through ? 

A. Mr. Sutton felt very much pleased ; he said, “ This is all we 
can do now; we will get it lathed this winter; next spring we will 
finish it.” 

Q. And he settled up and paid you off? 

A. Yes, sir. 


Cross-examined: 


Q. Where is that written contract you made? 

A. I think it was left at Mrs. Williams’: she is an attorney or 
notary public. I signed it and left it with her—that is, I didn’t see 
it any more, and I don’t know whether Mr. Sutton took it or Mrs. 
Williams. 

Q. You did not have a copy ? 

A. No, sir. 

Q. What was the condition of Mr. Kenyon’s health at that time? 

A. He was in very good health. 

Q. When did you commence working on that house; take first the 
little house? 

A. In the fore part of the summer. 

Q. What time? 

A. I could not tell, unless I get my time book. 

Q. About what time in the summer? 

a I think it must have been in July. June or July; I could not 
tell. 

Q. Did you help move the little house ? 

A. No, sir. 
102 Q. That was an old house, was it not? 
A. Yes, sir. 

Q. A little old house? 

A. It was not very small; quite a good-sized house. 

Q. What did you do to it? 

A. I went in and put in floors, and built in chimneys, put in a 
stairway—cut out for a chimney, I think. I had a man working 
there three or four days. 
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| Q. Any one else working on it? 
| A. Not at the time I was there—somebody went to work there 
| after I got through. 
Doing what? 
. Repairing the old house. 
What kind of repairing? 
. I didn’t see. 
Carpenter or mason work? 
Both, 
Who else was it? 
. I could not tell; I was not there. When I got through some 
other parties worked there. 

. How do you know that Mr. Sutton had the keys of that small 
| house ? 
| A. Because I see him open the door when I built the new house. 
| Q. When? 
| A. In the fall, during the time I was building the new house. 

Q. Did you go in there with him? ; 

A. I think I did once or twice. I went in there several times 
when he was not there. Part of the time he left the key with one 
of his men, the man that had charge of the place. 

Q. How many times were you in the house? 

A. I could not tell. 

Q. After you got through working there, how many times were 
you in the house; working on the old house? 

A. In the old house during the time I was at work on the new 
house, probably a dozen times, but there was not any work done on 
it at the time. 

Q. What was your object in going in it? 

A. When it was cold I went in because it was cold; we went 
103 in, when we ate our dinners, and when we sat down to 
smoke. 

Q. When were you there last, bow late in the season ? 

A. In the old house? : 

Q. Yes, sir. — : 

A. It must have been probably a week or two before we got thiough ; 
may be the same week; I could not tell. 

Q. You got through in December ? 

A. I think so; I could not tell toa day; if I could get my time 
book I could tell’ to a day when I got through. 


(Witness goes to his house to consult his time book.) 


Q. Have you your time book ? 

A. It was the 18th of November when I got through; I did not 
bring my time book; I know Mr. Sutton was in a hurry to go East; 
I got through a few days before they went East. 

Q. What did you see in that old building when you went in? 

A. We generally went into the basement; they had some furni- 
ture up stairs; we went in the basement; we had a stove there and 
warmed our coffee. 

Q. What furniture was there up stairs? 
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A. I don’t know. 

Q. You never were up there? 

A. No, sir; after the furniture went in we didn’t go in there. 

Q. Was furniture stored there? 

A. I don’t know; it was in the house. 

Q. Was anybody living there ? 

A. No, sir; not to my knowledge; Mr. Sutton had a man in 
charge; he stopped there after we left. 

Q. He did not stay there nights? | 

A. I don’t know; he was there mornings before we came, and was 
there after we left to see that things were in good shape. 

Q. Can you tell me about when it was you commenced on this 
large house ? 

. In September. 
Q. How many men were working there? 
104 A. We started with two at first, two carpenters, three, four, 
or five laborers, and five or six masons; Mr. Sutton hired a 

man by the day for the mason work, one from Concord, one from 
above Mapleton—he had three there, I think; I know them; the 
season was so busy we had to hire such men as we could get. 

Q. What are the names of the men ? 

A. August Grim. 

Q. Where does he live ? 

A. He lives in Concord, Jefferson county. 

Q. The other. 3 . | 

A. The other is a man, an Irishman, that lives by Monterey, the 
man that had a bottle of whiskey with him; we dishotagil him 
once or twice; he is a good stone mason ; I forget his name; Mr. 
Sutton discharged him for unsatisfactory work. 

Q. Give me the third man’s name. 

A. I cannot; we had three there; sometimes we had another one 


a few days, and he didn’t suit, and Mr. Sutton told him to pack up 


his tools and leave. 
Q. At what place did you get your pay on Saturdays? 
A. Right at the building. 
Q. Were you paid in currency ? 
A. Yes, sir. 
Q. And you say that Mr. Sutton gave you the money? 
A. Yes, sir. : 
Q. Always? 


A. Yes, sir; Mr. Sutton kept the time and paid the money every 


Saturday night before we left the premises. 
Do you know where he got it? 

A. No, sir; I could not tell you. 

Q. That first day you went there to mark off the house you say 
you met Mr. Kenyon in the road ; what was he doing? 

A. Grading the roads. 

Q. Was it the public road ? 
BS No, sir; the private road from Milwaukee street to the 

use. : 
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105 Q. What was it that Mr. Kenyon was doing in the garden 
when you saw him there? | 

A. He was there off and on most every day; he had some corn 
and potatoes there, and tomatoes, and he came with the boat on a 
nice day, and went to work in the garden; would not come to the 
hovse—— - 

Q. I ask you what he did in the garden ? 

A. He had a hoe, digging up the vegetables, saving the potatoes. 

Q. What was kept in the barn? 

A. We had two benches in the barn. 

Q. What was Lept in the way of horses? 

A. There was no horses kept there permanently ; I kept mine there 
during the day; Mrs. Sutton came there with a horse sometimes, and 
sometimes put it in there. : 

Q. There was nothing kept there permanently? 

A. There was’a hay loft that was full, and some little corn, per- 
haps four, five or six bushels of corn. 

}. Hay raised on thet place that year? 

A. Yes, sir; I found it there when I came there; there was kin- 
dling wood there. 

' Q. With reference to horses and buggies being kept there—there 
was nothing of that kind, except persons coming there temporarily 
would put their horses in ? 

A. There were no buggies inside of the barn that I know after I 
got there. 

Q. Any horses kept there regularly ? 

A. There were four stalls there, but no horses regularly until Mrs. 
Sutton or Mr. Sutton came and put a horse in. 

Q. When was that? 

A. When I was building the house. . 

Q. What do you mean by putting a horse in ? 

A. Not to leave them outside so long. | 

Q. Then it was in there temporarily ? 


A. Yes, sir. 
Q. Just kept there untilshe went away again the same day ? 
106 A. I believe so; I think once or twice it was stormy and 


they could not go home with the horse, and I think it was 
kept there. 
For how long a time; until the storm was over ? 
A. I suppose so; I saw the horse in there several times, but I was 
so busy that I did not pay much attention to it. 
* Who was that man you said was there in the morning when 
you came there, and staid until after you went away at night, and 
ad the keys; what was his name? 
A. Hogey, I think his name was. 
Q. Do you remember his first name? 
A. I don’t know whether it was John—his name was Hogey any- 
how ; he was a laboring man who worked there. 
Where does he live? 


s A. He did live near the railroad somewhere here in Oconomowoc 
 . at that time. © | 
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Mrs. Louise C. WILLIAMS, called by plaintiff, being sworn, testified : 


Q. Where do you reside? 

A. City of Oconomowoc. 

Q. How long have you resided here ? 

A. Since 1866, 16 years. 

Q. Are you acquainted with the parties to this suit ? 

A. I am acquainted with the plaintiff; I do not know that I know 
the other parties at all. 

Q. Were you acquainted with John S. Kenyon in his lifetime ? 

A. Yes, sir. 

a Are you acquainted with Mr. Sutton, the husband of the plain- 
tiff? | 

A. Yes, sir. 

Q. How long have you been acquainted with him, and with the 
plaintiff ? 

A. I should say about ten years. 
107 Q. What business are you, and have you been for some time, 
engaged in in this city ? 

A. As a notary public, real estate agent, and an insurance agent. 

Q. You keep an office here, do you, to prosecute that kind of bus- 
iness ? 

A. I do. 

Q. How long have you been engaged in that business? 

A. For myself alone since 1877. : 

Q. I will ask you to state if you are acquainted with the premises 
in dispute in this action. 

A. Iam. | 

Q. Do you know by what special name that property is called, if 
any? 

A. It has been called by us, in conversation with Mr. Sutton’s 
people, “ The Oaks.” 

Q. Among those people it is called ‘The Oaks, and goes by that 
name, does it not? 

A. Yes, sir; in conversation with those they are familiar with we 
use the term, “The Oaks,” in speaking of the place. 

Q. I would ask you to state what you know, if anything, about 
the erection of buildings on that place and any improvements that 
were made there after it passed out of the hands of Mr. Breck. 

A. I know there was a building on there, and it was removed to 
another position on the property, and a new one was erected. 

Q. The old building that was moved was one that Mr. Breck 
lived in? 

A. Yes, sir; he used to occupy it. 

Q. It was moved into another position, and what was done? 

A. A new building was e ; 

Q. Do you know who erected that, who had charge of it, and who 
was the general supervisor? 

A. In the carpenter work, Mr. Weltner; the general manager, I 
suppose, was Mr. Sutton. 


Defendant moves to strike out the last clause as being hearsay. 
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Q. State what you know. 
A. He was then. 
Q. State what you know about it. 
108 A. I know I was onto the premises a good many times and 
saw Mr. Sutton in the act of directing, and soon. Besides I 
know that in my office I drew a contract whereby Mr. Sutton—— 


(Objected to.) 


Q. Between whom did you draw the contract? 
A. Between Mr. Sutton and Jacob Weltner. 
Q. For the erection of this building 


(Objected to; the contract will show.) 


Q. Have you the contract with you? 
A. I have; sir. 


(Witness produces contract.) 


Plaintiff introduces in evidence contract, bearing date September 
2d, 1881, copy of which is hereto annexed; and it is stipulated be- 
tween the parties that it may be treated in all respects as if it were 
the original. Marked “ Plaintiff’s Exhibit A.” 


(Objected to by defendant.) 


Q. What was done with this contract after it was executed by the 
parties ? 

A. It was left with me. 

Q. For safe keeping? 

A. Yes, sir. 

Q. It has been in your possession from that time until now, and 
is now? 

A. Yes, sir. 

Q. I would ask you to state what you know, if anything, in rela- 
vee to Mr. Weltner carrying out that contract in building the 

ouse. 


- (Objected to as immaterial.) 


A. I only know that I was there several times during the process 
of the building, and saw him there at work. 

Q. State what you know, if anything, as to who had the general 
supervision and management of the property there during the time 
that the building was oaths erected. 

7 A. Charles Sutton. 

109 - Q. The husband of the plaintiff? 
A. Yes, sir. 

Q. You may state what you know, if anything, about the property 
being insured. | 

(Objected to as immaterial.) 


A. I insured the property in November of 1881. 
Q. At whose request 

A. At the request of Mrs. Sutton, the plaintiff. 

Q. You may state what took place in relation to it. 
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(Objected to as irrelevant, immaterial, and improper, and as call- 
ing for declarations of the plaintiff.) 


A. Mrs. Sutton came to my office and said she had a job for 
nie—— 

Q. State generally as to the fact whether you insured it at her 
request. 

A. She said she had a job for me in insuring her place, The Oaks, 
and I asked how much ‘she wanted, and how far the building had 

rogressed, and she said she supposed I had looked at those things. 

She then wanted to know the rates. I told her. She wanted me to 
place upon it $2,000. Isaid I would go up and examine the prop- 
erty. I went to the house and examined it,and placed an insurance 
of $2,000 on it. 

Q. When you went to examine the property state its situation, 
and who was the manager of the property apparently. 


(Objected to.) 
Mr. JENKINS: State what was being done. 


A. The carpenters were at work there; the plumbers were put- 
ting in gas pipes and water pipes. Mr. Sutton, I think, was not 


present; had gone away after something, and Mr. Kenyon came out 
tu the carriage and escorted me to the house and ae the build- 
ing, taking me into the basement, and from there to the top of the 
house. 
110 Q. What did Mr. Kenyon say about the matter, if any- 
thing? 
(Objected to.) 


A. I told him Mrs. Sutton had come to me and wished me to 
insure the building. 

Q. That was John S. Kenyon ? 

A. Yes, sir; and he therefore took me through the whole build- 
ing, in the basement, showed me the tea-room —- 

Q. What did he say, if anything? 

A. Nothing; only it was Mrs. Sutton’s tea-room. Going to the 
main story of the building he drew my attention particularly to the 
fire-places, and spoke of the size and shapes of the chimneys, and 
remarked that the building was larger than they had at first intended 
it to be; in fact he said Charley drew the plans and got some of the 
doors so they conflicted, and it was afterwards remodeled and made 
about two feet larger than he should have built, but he said, “It is 
as they want it; it is the children’s; it don’t make any difference to 
me how they fix it.” 

Q. What else did he say to you? 

A. He showed me up into the chambers; showed me Sortie’s 
room, my room, Milly White’s room—those are the expressions he 
used in showing me about the building. He showed me the rooms, 
and pointed them out, and said, “This is Sortie’s room; this is 
Charley’s; this is mine; this Milly White’s, or the young children 
when they come visiting.” 

Q. Whom did he mean by Charlie and Sortie? 
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A. Mr. and Mrs. Sutton. 

Q. Is Mr. Sutton called Charlie? | 

A. Yes, sir. Mrs. Sutton had always been familiarly called by us 
Sortie; also Mr. Kenyon spoke of her as Sortie. 

Q. “My room;” what was that? 
111 A. He meant his room; the room he was to occupy. Milly 
White is a niece of Mrs. Sutton. 

Q. How were those rooms with reference to being adjacent to 
each other ? 

A. I cannot state positively, but I think they were all made to 
open together, so they would be as one room—all opened into each 
other—made a suite of rooms connected. 

Q. Go on and state what further he showed you and stated about 
the building. | 

A. He said: “ We will go up the next story if you dare.” The car- 
penters had just finished putting up the stairs. It was open clear 
through to the basement. It looked a little pokerish. We went up 
into the upper story, and Mr. Kenyon pointed out to me on the 
west side of the house a place, and says, “ There is Charles’ room.” 


‘I asked him how many rooms Mr. Sutton occupied. He said that 


was Charles’ gun room. He said that was the first time he had been 
up there; he never had been over the house. 

Q. Anything else said or done by him while showing you about? 

A.-In passing through the house and talking about the insur- 
ance Mr. Kenyon asked me if I did not think that Sortie ought 
to have a carpenter’s risk on tke building, as it would be buta little 
time before they would leave, and then the house was to be 
left for Mr. Van Horn to lath; he would take his time dtring the 
winter—work just when he could work. I thought it would be a 
good idea, as any other insurance agent would. 

Q. Anything further? 


A. I don’t know as there was in connection with that. I placed | 


the insurance upon the building. 
Q. To what amount? 
A. $2,000, the carpenter’s risk for thirty days. 
Q. Who settled with you for that? 
A. Mrs. Sutton. 


112 (This testimony is objected to.) 


Q. I will ask you if you were down there often ; and, if so, about 
how often, and what you saw being done there, and who did it, and 
who was apparently the manager of the concern ? 

A. I could not f I used “es horse and carriage very often, and 
often in my drives drove through the grounds from 1880 until the 
present time. In 1880 I was there. I think they were building 
_ barn. I saw the barn. Mr. Sutton showed me the plan of the 

n. 
Q. That was in 1880? 
A. Yes, sir. I went into the boat-house with him. 
Q. That was in 1880? 
A. Yes, sir. 
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Q. Mr. Sutton showed you the barn ? 

A. Yes, sir. 

Q. Go on. 

A. And the boat-house. | 

Q. You saw the boat-house ? 

A. The boat-house was down on the bank of the lake—boats in 
it—sails in it—traps and things that Mr. Sutton worked with there 
in repairing and fixing up his boats. 

Q. Go on and tell the whole down to the present time, all there 
is connected with it, so far as you know. 

A. I don’t know what to tell. I have driven in there a great 
many times, and been through the premises in 1881, after the old 
house was removed on the new foundation. I saw it being moved 
there. I was there after it was moved. 

Q. Who was managing that ? 

A. After it was partially repaired I went through the house with 
Mr. Sutton. I went through it two different times in fact. 

Q. Did Mr. Sutton show you through both times? 

A. Yes, sir. I often went up and saw the improvements they 
were making. 

Q. I would ask you to state what you know, if anything, as to 
who had the keys of the buildings? 

A. Mr. Sutton had the keys to the house and the boat- 
113 house when I passed through and looked them over. 
Q. Had the keys to the old house ? 

A. Yes, sir; there were no doors then to the new house. The 
workmen were there. I was on the premises after they went away 
several times; drove in there for a drive. 

Q. If you saw anything in the old house, furniture or anything, at 
any time, state that. 

A. No; I think not. The first time I was there the debris was - 


_ around; the second time it was not done; I only went into the base- 


ment—that is, through the lower part, to see more especially some 
mantels ; they were fixing fire-places ; they were not done. 

Q. I will ask you to state what you know, if anything, in relation 
to Mr. Kenyon’s living in the family of the plaintiff, and while he 
was living there what he said in relation to what he was doing or 
what he was going to do. 


Mr. JENKINS: Fix the time of the conversations. 


A. In 1872 I first knew Mr. Kenyon. He was then boarding at 
my brother’s house, and was with Mr. and Mrs. Sutton; they were 
considered as one family ; the family were boarding at my brother’s, 
and in 1874 my brother broke up housekeeping, and the Suttons 
moved into another part of the town, where we often visited them 
and they us. Mr. Kenyon was a part of the household, and con- 
sidered by us ; sup to be by us a man in rather delicate health 
—was known, I should say, and particularly in charge of Mrs. Sut- 
ton ; she was caring for him; was in fact, to my knowledge, so far 
as I ag anything of them, his constant attendant in rides, visit- 
ing, | 
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Q. How long did that continue? 
A. As long as he was here. 
114 Q. You may state what he said to you as to what he was 
doing in relation to this property for her, if anything. 

A.-I don’t know that he ever made any special remarks, only 
always, at different times when I have been to the place, in convers- 
ing of things they were doing, he represented to me it was for Mrs. 
Sutton—for the children. 

Q. Can you give his language, what he said at any time? If sv, 
you may give it. 

A. In examining the outside of the house, taking notice of the 
different gables, one day, he remarked that he didn’t think he would 
have been apt to have made every gable different, but the children 
. wanted it; it didn’t make any difference to him ; it was theirs. I 
could not state special conversations. I know it was the general 
impression 

(Objected to.) 


Q. State as to the fact whether he made any statements in relation 
-to the building of the house, if its size, and so on, for any particular 
object. 

>. Not tome. I never heard him. He remarked it was two feet 
larger than they had expected to build it. 

Q. Do you think of any other conversation with him in relation 
to that property? — 3 

A. In the spring of 1881, after, I think, their return from New 
York, we were invited to Mrs. Sutton’s, and Mr. Kenyon asked Mr. 
Sutton to exhibit to us the plan of the new house they were to build, 
and asked our opinion in regard to it. Isay “our;” there were other 
members of our family that were invited there to tea. 

Q. Go on and state what he said about it in that connection. 

A. Mr. Sutton got the plans, and we were examining them ; he 
said thechildren wanted rather of a large house ; got rather of a large 
house; asked my opinion as to how it would look on the banks of 
. that lake. 

Q. Well? 
115 A. I don’t know as there is anything else, only he spoke of 
it as the children’s. 
Q. Did he state any object they had in view, keeping board- 
ers or anything? 

A. No, sir; not to me. 

Q. Do you think of anything further? 

A. I do not. | 


Cross-examined by Mr. JENKINS: 


Q. Where is that policy of insurance? 

A. I don’t know; I delivered it to Mrs. Sutton. 
Q. When did itexpire? 

A. It has not expired; it is yet in force. 

Q. Who was the insured named in that policy ? 
A. Jobn S. Kenyon. 


al 
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Q. You have stated that when you went through the building on 
that examination of it that you made, Mr. Kenyon accompanied you; 
that he spoke something in regard to the plans and their alteration 
or enlargement of the building. Will you be kind enough to re- 
peat now just what it was that Mr. Kenyon said in regard to that, 
or in connection with that. Give usas nearly as you can remember 
his exact language. 

A. After looking at the chimneys—it was in reference to some 
particular door, which one I cannot now say—they had made the 
chimneys, I think, all across the corners. Mr. Kenyon said in their 
first plan the house was smaller, there being a couple of doors that 
conflicted, and that they had enlarged it, made it two feet larger, larger 
than he would have built it for himself, but it was for the children, 
they did it to suit themselves, or to that effect. 

Q. Will you be kind enough also to repeat, as nearly as you can 
remember, his exact language in regard to the gables? 

A. He said that the gables were.all different, probably not quite 
as he would have made it if he bad made it for himself, but the 

children liked them ; they were made to suit them, as they 
116 ~=wanted them. 


Re-examined : 


Q. Will you state how you came to put the name of Mr. Kenyon 
in that policy, why you put it there, what was said about it? 


Objected to as calling for the declarations of Mrs. Sutton. 


A. Because on asking Mrs. Sutton in regard to it she said the title 
to the property was yet in Mr. Kenyon’s name, and I could not write 
an insurance policy with the title in somebody else’s name. 

Q. Is that why you placed it there? 

A. Yes, sir. 

Q. You learned from her that the title was in Mr. Kenyon’s name, 
so you put the policy of insurance in his name? | 

A. Yes, sir. 


Wituram K. Wasusury, called by plaintiff, being sworn, testified : 


Q. Where do you reside? 

A. At Oconomowoc. 

Q. How long have you resided here? 

A. 40 years. 

Q. I will ask you to state whether you are acquainted with the 
laintiff, her husband, Mr. Sutton, and were you acquainted with 
ohn S. Kenyon in his lifetime? 

A. Yes, sir. 

Q. How long were you acquainted with them ? 

A. I think it must & ten years. 

Q. I will ask you to state whether you are acquainted with this 

place in controversy, called The Oaks. 

A. The Breck place? 

Q. Yes, sir? 

A. Yes, sir. 
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Q. How long have you known that place ? 

A. I first went onto that place to look it over the last of Septem- 
ber, 1880, to see what to do on the premsses, putting it into shape. 

Q. I will ask you to state what particular business you were 

engaged in? 
117 A. Mr. Sutton engaged me— 
Q. I mean what class of business ? 

A. Grading up and fitting up these lawn places round the town. 

Mr. JENKINS: Landscape gardener ? 

A. Yes, sir. 

Q. You may state whether you at any time visited these grounds ; 
and, if so, when and at whose request, with a view of grading them 
and improving them. 


(Objected to, so far as it calls for the request of any one but Mr. 
Kenyon.) 


A. I went over there to look the premises over on the very last 
of September or the first of October, 1880. I went over and looked 
it over, and we wanted to see whether it was best to move the old 
house round or use it for a barn, or what to do with it, and fit up 


‘the grounds. Then, on the 4th day of October, 1880, I went there 


with a force, hired the men myself, and went to work grading and 
digging out for the boat-house under the direction of Mr. Sutton. 

Q. Go on and state about the work you did there. 

A. After I got the boat-house foundation graded out and fixed to 
his idea, then I went at the foundation where the barn is, and fixed 
that ready for the barn and graded off the lot all around next to 
the lake and fitted up the bank and the driveway, and then exca- 
vated a place for the old house to stand. I was there just a month. 

Q. Who engaged you to do this work ? 

A. Mr. Sutton. 

Q. Who paid you? 

A. Mr. Sutton says come up to the house and get your pay. We 
went up there and the money was handed to us in pa our 


time, every week. 


Q. Mr. Sutton handed it to you ? | 
A. Yes, sir. 
Sha I would ask you to state as to what work you have done since 
then. 
A. I was there the next February after and moved the old 
118 house onto the foundation. That was in February, 1881, the 
19th of February, and I was working at it and fixing up around 
there until the 18th or 19th of March at different times. It was 
stormy. We didn’t stay there much of the time. I took super- 
vision of it myself. 
Q. At whose request did you do this work ? 
A. It was sent on from New York by Mr. Sutton. 
Q. Mr. Sutton wrote on to you from New York, and you went on 
and did that ? 
A. Yes, sir. 
Q. Who paid you for that? 


' 
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A. A check was sent on from New York, and I paid the men off 
and sent back a receipt. 

Q. When next did you do work there ? 

A. The fall after. 

Q. What was that? 

A. Grading a driveway and fixing up generally. That was the 
fall of 1881. 

Q. About how late in the fall ? 

A. That was about the 20th of August. I went to the island the 
25th, and I took my teams right over from that place. Mr. Peck 
came to me and wanted to know why I didn’t come quicker. I said 
Mr. Sutton wanted me to work one more day, even up the drive. 

Q. Who was in possession of the property and had control ? 

A. Mr. Sutton had the control all the time I was there; he had 
the keys to the boat-house and everything unless I had them my- 
self to put the tools and things into the old house before it was 
— That was in 1880. He had ‘scythes and tools there every 

ay. 

Q. Where did he have them ? 

A. In the old house. 

Q. And had the keys to the old house ? 

A. Yes,sir; I helped him get his boats intothe boat-house that fall 
before they went away; got that all filled up with the boats and 


traps. 
119 6 Mr. Sutton’s boats and the sails ? 
A. Yes, sir; that was in November, 1880. 

Q. I would ask you to state if you had a conversation with Mr. 
Kenyon in relation to what was being done. 

A. He was there every few days. He said he was fixing that up 
for Mr. and Mrs. Sutton; said he thought it would make a nice home. 
He usually used to come down after Mr. Sutton about ten or eleven 
o’clock, then go back to dinner ; he was only there in that way, and 
Mrs. Sutton was down most every day, except when it was stormy. 
They were looking over the ground every time they came to see 
on they would have them fixed, and the trees moved and taken 

own. 

Q. Who gave direction ? 

A. Mr. and Mrs. Sutton and Mr. Kenyon; they were al- together 
about that; they was always inquiring my opinion how to fix those 
things. 

Mr. Jenkins: Who? 

A. Mr. Sutton, Mrs. Sutton, and Mr. Kenyon. 

Q. I will ask you to state if anything was said by Mr. Kenyon 
to you in relation to Mrs. Sutton’s having possession of the prop- 
erty. 

(Objected to as leading.) 

Q. If so, you may state what was said. 

A. He didn’t say anything particularly. He said that was their 
place. He told me he was fitting that place up for them. . There 
was no talk about possession, because they were there. L Sood 


St oe me 


70 ERASTUS F. BROWN ET AL., &C., VS. SARAH 8. SUTTON. 


Q. I will ask you to state who had possession of that property. 

A. I considered Mr. Sutton had possession; he was there every 
day; he was there and directed, and was working every day, and 
worked on the boat-house—and fitting up things generally. 

Q. Did he have the keys of the property? 7 
A. The keys of the house and the boat-house. 
120 Q. Everything was under his control ? 
A. Yes, sir; he was the last man away every night. 


Cross-examined by Mr. JENKINS : 


| Q. Whose check was it that was sent from New York ? 
A. This check was sent from the Savings Bank, New York; I think 
it was sent by Mr. Kenyon. 
Q. Was it Mr. Kenyon’s check, signed by him? 
A. It seems to me it was signed by the president of the con- 
cern. 
Q. And was signed by Mr. Kenyon? 
A. I suppose it was. , 
Q. What do you mean you “ suppose” it was? 
A. I think the first one was payable by the president of the bank 
' to me. 
Q. You say it was sent by Mr. Kenyon? 
A. I suppose it was. 
Q. What do you mean by that? 
A. I suppose it was a draft on the Savings Bank of New York. 
Q. A draft by whom ; who drew it? | 
A. I think by the bank folks themselves. 
Q. Then it was not a draft? 
A. Mr. Kenyon was an officer of the bank; it-came from that 
bank, any way. 
Q. Mr. Kenyon sent it to you ? 
A. I suppose he did. 
Q. Did you get it in a letter from Mr. Kenyon? 
A. Yes, sir. 
Q. Where is that letter? 
° 4 don’t know. 
ave you got it? 
A. No, a. “ 
Q. What did you do with it? 
A. It is probably among the old papers burned up. 
Q. You do not preserve your letters? 
ems | | A. Not always; no, sir. 
nae 121 Q. Do you preserve letters as old as that? 
| A. No, sir. 
Q. You say that Mr. Sutton had the keys of this place? 
A. Yes, sir. 
a. —— were ~~ kept? 
. I suppose in his pocket. . 
S Q. — were they kept when he was not there, and was at 
ome 
A. I kept them a good deal of the time when I was there myself. 
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Q. When Mr. Sutton was at home, where were they kept? Were 
not they kept at the house? 3 

O, sir. 

. When you wanted to get the keys, did you go to the house? 

. Sometimes I had to go to the house for them. 

. Whom did you get them from? 

. Mr. Sutton. 

. Always? 

. I think so. I don’t think I had to go for them more than once 
or twice. 

Q. Mr. Kenyon lived with Mr. Sutton ? 

A. Yes, sir. 

Q. How often was he on the ground ? 

A. Every day or two; sometimes only in three days; sometimes 
he came about 11 o’clock and took Mr. Sutton to dinner. 

Q. What did Mr. Kenyon do when he was there ? 

A. Walk around and see how things were getting on. 

Q. Talk to you about what to do and how to do it? 

A. No, sir. 

Q. What did he say to you? 

A. Wanted to know if I*didn’t think it was a beautiful situation, 
nice place, and I told him I thought it was. 

.. When was the last time you had anything to do with that 
place ? 

A. 1881, in the fall, August. 

Q. You were not there after August ? 

A. No, sir. I was there before they commenced the house ? 
122 Q. When was it that Mr. Kenyon said he was fixing it up 
for Mrs. Sutton, and that it would make them a nice home? 

A. In the fall of 1880, October, before he had commenced to build, 
before he had moved the house or anything, except the barn; base- 
ment of the barn was up, and the excavating I done for the old 
house, and the boat-house was built. 

Q. At what other time than the time you received this check did 
you receive money from Mr. Kenyon ? 

A. Not at any time. 

Q. These envelopes with money—— 

A. Were canaialiiy hendiil to us at the door. 

Q. By whom? 

A. By Mr. Sutton, and sometimes by Mr. Kenyon. They had 
them all fixed up ready, so I paid off the men in that way. 

Q. The amount was accurately counted out and enclosed in an 
envelope,-and was handed to you sometimes by Mr. Sutton, some- 
— wy Mr. Kenyon, just whoever came to the door? 

. Yes, sir. 


Jacos C. Van Hory, called by plaintiff, being sworn, testified : 


Q. Where do you reside ? 

A. In Oconomowoc. 

Q. How long have you resided here? 
A. Nine years. 
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Q. Are you acouainted with this place called The Oaks, in the 
second ward of the city of Oconomowoc ? 

A. I never heard it by that name. 

Q. What name did you hear it by? 

A. Breck place. 


Q. I would ask vou to state if you have done any work on that’ 


lace ? 

: A. Yes, sir; I have. I built most of the chimneys. The chim- 
neys was built up to the first floor when I commenced. I finished 
all the chimneys, and then I done all the back plastering. 

Q. When was that ? 

A. I don’t remember the date; I am a poor hand to remem- 
123 ber dates. It was the time the house was built there. I 
could not say the date. 

Who was building ? 
Mr. Sutton. 
Who was the carpenter ? 
Mr. Weltner was the head boss of the carpenters. 
You worked for Mr. Sutton ? 
He was the man that paid me; yes, sir. 
Who hired you? | 
Mr. Sutton. 
You mean the husbaid of the plaintiff? 
Yes, sir. 
You cannot fix exactly the date when you went to work there? 
. T could not; it was the fall they were building there. 
. Who apparently had the charge of the general supervision of 
everything there ! 

A. Mr. Sutton must have had the charge and management of 
everything. 

Q. What do you know as to his having the keys of the building? 


(Objected to.) 


Q. State what you know about matters. , 

A. I don’t know much: about it, only I was to work there, and 
built the chimneys and done the back plastering for Mr. Sutton,and 
he was the man that paid me. 

Q. That is about pre know of it? 

A. Yes, sir. 

Q. Did you work there after that in the winter? 

A. After they left for New York I made a contract with Mr. Sut- 
ton to do the lathing; that was the contract. 

Q. What time was it that you made that bargain with him ? 

A. Just before they left for New York a few days. 

Q. In 1881? 

A. It was the fall they left for New York. I could tell the dates 
if I was at home. 

Q. You made a bargain with Mr. Sutton—— 


(Objected to.) 
124 Q. Go on and state what you did do. 
A. I made a bargain with Mr. Sutton to do the lathing for 
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2 and 3 cents or 3 cents a yard, whatever there was in the building. 
— all the work, and when we came back in the spring, says 
Ce , 


(Objected to all declarations of Mr. Sutton.) 


Witness: We made a bargain for the lathing at 2 and } or 3 
cents a yard. Says he, in the spring, when we come back frém New 
York, I will pay you for that work.” I says, “All right; that is 
time enough.” So I finished the work in the winter; got through 
about Christmas. 

Objected to, and motion to strike out all that part of the answer 
which contains any statements or declarations of Mr. Sutton as mere 
hearsay, and irrelevant.) 


Q. In pursuance of that did you go on and do your lathing? 

A. Yes, sir. 

Q. Finish it up? | 

A. Finished it up. 

Q. John S. Kenyon that winter died in New York? 

A. Yes, sir. 

Q. I will ask you if you got your pay? 

A. I have. 

Q. You made out your bill and sent it to New York, and the 
mon Asin sent to you? 

A. Yes, sir. 

Cross-examined : 

Q. Who paid you? 

A. Mrs. Williams paid me. 

Q. Whose money was it? 

A. I don’t know. 

Q. Whom did you send your claim to? 

A. She sent in my claim to parties; I don’t know who. 

Q. Did she send it to the executors of Mr. Kenyon’s will? 

A. I don’t know, of course. 

Q. Whom did you employ her to to send it to; you employed 
Mrs. Williams to do something with your claim ? 

A. Yes, sir; I had her send in my claim. 


Q. To whom ? 
A. I don’t know. 
125 Q. How would she know to whom to send it? 
A. I didn’t ask her. 
Q. Did not you understand it was sent to the legal representatives 
of on Kenyon ? 
. I sup it was. 
Q. Didn't you swear to it? 
A.. Yes, sir. 
Q. Sra it not a bill made out against — estate of Mr. Kenyon? 
. Yes, sir. | 
Q. Why did not you go to Mr. Sutton for it; he is the man who 
employed you ? } 
10—1053 
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A. Yes, sir. 

Q. Why did not you go to him for your pay ? 

A. He told me to put in my bill. 

Q. Mr. Sutton told you to put in your bill tothe estate, didn’t he? 

A. Yes, sir. 

Q. When was that he told you; after he returned from New York 
in the spring ? 

. Yes, sir. 
Q. And after Mr. Kenyon’s death ? 
A. Yes, sir. 


CooLEDGE EastMA\N, called by plaintiff, being sworn, testified : 


Q. Where do you reside ? 
A. Oconomowoc. 
Q. How long have you resided there where you now live? 
A. About 30 years where I now live. 
th How near are you now to this place in dispute, called the Breck 
ace? 
- A. It is about 20 rods, I guess, to the place. It was part of my 
farm ; I sold it to Breck. . 
Q. Then you are well acquainted with those grounds ? 
A. Yes, sir. 
Q. I would ask you to state if at any time you had a conversation 
with John S. Kenyon in relation to this property in connection with 
the plaintiff? Go on and repeat the conversation, if you had one. 


Mr. JENKINS: Find out when and where it was. 


Q. nee where and when, if you had a conversation with 
im. 
126 A. The first I recollect of talking with him he came to me 
and wanted to know—I think it was in 1880—if I could buy 
Johnson out ; he said he could do nothing with him, he was such a 
crabbed kind of a man. He wanted to know if I could not manage 
him. I said that I thought I could if anybody could; he had al- 
ways lived right by me, and would generally hear to what I said as 
uick as he would from most anyone. He said he had tried to buy 
the property and could not. All there was said he said he would 
like to have me see what I could do. He wanted to get this prop- 
erty so as to have it settled as soon as he could. 
Q. Settled ? What did he refer to, do you know? 


A. He spoke about having it joined on with his ser as it used | 


to belong to it. Breck sold it off; I sold it to Breck. He sold his 
three acres to Johnson, and he was rather troublesome. His cattle 
used torun back and trouble them. He wanted to get it back on the 
place, so he could have it altogether. He spoke in this way. He 
says: “I want to get itso the children won’t have any trouble.’ 
That is the way he spoke about it. 

Q. You may go right on. What further was said at that time or 
afterwards in relation to it? 
., A. I went and tried to buy the place. I could get along with the 
man very well, but I could not with the woman. She did not want 
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to sell; she was afraid her husband would squander the money if he 
ot hold of it. Then there was no more anid about it until in a letter 
just before his death—two or three days, I think, before his death. 

Q. In relation to that matter ? 

A. Yes, sir. 7 

Q. During his life did you have a conversation further about the 
property, the main property ? 

A. Before this there was some trouble between him and Judge 

Small about the lines. He wanted me to come over and show 
127. him where the lines were; where Judge Small and I settled 

the lines. I went over and showed him. It appears that 
Judge Small before this a few days had got Hathaway and told him 
where to run the lines, and he run them near the barn, so it took a 
road that Mr. Sutton had built down to the lake. He said he didn’t 
care anything about the lines himself; he would not quarrel about 
the lines at all, but he wanted to have it settled while he lived, as 
he was a-fixing of it up for Mr. and Mrs. Sutton. 

Q. After that, at any time, what took place? 

A. After that they agreed to leave it to a surveyor, and the sur- 
veyor came on and wanted me to go over. I came over the day 
they surveyed it through. He said he would like to know if this ~ 
surveyor laid the lines anywhere near where Judge Small and I had 
settled on the line. We didn’t pretend to give any line, but we 
started at a quarter stake on the Watertown road, and ran through to 
the lake. He said he was willing to let the line go there, and I was, 
so we settled on that point. After this I went over again; I see 
him building the fence; I met Mr. Kenyon somewhere near half 
way from the lake to the road, and Mr. Sutton was ten rods further 
ahead building a fence, and I asked Mr. Kenyon why he built such 
a high fence back here; it didn’t look well. I said I would take it 
down to three and one-half or four feet. He said, “That is my 
mind; if I was building it I would not put it higher.” The fence 
was about four feet high, but a little further ahead they had raised it 
up; it looked to me to be about two feet higher; it may not have 
been; it looked like that. I kind of laughed at him for raising that 
fence up so much hngher. He said it was nothing to him; Mr. Sut- 
tun was building of it for himself; he had nothing to do with build- 

ing the fence; he said he didn’t care so much about it himself. 
128 Q. Anything further said ? 

A. He said he would like to have it fixed up; he was going 
to New York. I says, “Ain’t you going to make this your home 
winters?” He said when they got things fixed —— should make 
it his home here another winter with Mr. and Mrs. Sutton; stay 
with them as long as he lived. 


Mr. JENK1ns‘ When was this? 
A. It will be two years ago, I think, about May or June; I can’t 


tell just the time; somewhere about that time. 


Q. Is that all the conversation ag had with him? 
A. I don’t think of anything else. 
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gga you over there frequently on the ground where they 
were : 

A. No, sir; I was not. I met Mr. Kenyon quite often, but I don’t 
know as I met Mr. Sutton that winter. i may have spoken to him 
once or twice, but I don’t recollect; he was busy; I heard about the 
place, so I don’t think I went there at all. 

Q. Is that all the conversation you remember having with him 
in relation to the property ? 

A. Pretty much. There may have been something more said 
about this piece of land, but I don’t recollect now. 


Cross-examined by Mr. JENKINS: 


Q. At this time you speak of in regard to the fence, you say you 
saw Mr. Kenyon working at the fence ? 

A. I don’t know as he was at work at it; he was looking around, 
and I met him. 

Q. Who else was there at that time? 

A. Nobody with him. 

Q. What was he doing? 

A. Looking along; I don’t know. 

,Q. Doing any work ? | 
A. I don’t think he was. 
Q. Any one else at work at the fence at the same time? 
A. Mr. Sutton was at work, but alone. 
129 Q. Mr. Sutton was also at work there? 
A. Yes, sir; off a piece. 

Q. How far from you? 

A. I think ten rods or so. 

3 Mr. Kenyon said he would not have that fence so high him- 
self? 

A. Yes, sir. 

Q. But it was Mr. Sutton’s fancy ? 

A. Yes, sir. He spoke at the same time about fixing it up for Mr. 
and Mrs. Sutton or the children. The way he called them was his 
children ; he said he had lived with them and made it his home, 
a = to as long as he lived, and he was fixing this place up 
or them. 


Mrs. D. W. SMALL, called by plaintiff, being sworn, testified : 


Q. Where do you reside? 
A. At Oconomowoc. 
Q. How long have you resided here? 
A. 32 years. 
Q. Are you acquainted with the premises known as the Breck 
property ? 
A. Very well. 
Q. They adjoin your place? 
A. Yes, sir; on the west. 
| 2 * bora you acquainted with John 8S. Kenyon in his lifetime ? 
. I was. 
Q. Are you acquainted with Mrs. Sarah 8S. Sutton ? 
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A. Yes, sir. 

Q. I will ask you to state if you had a conversation at any time, 
if so, state when and where, with John S. Kenyon in relation to the 
condition of that property that is in dispute here, known as the 
Breck propert 

A. I have talked with Mr. Kenyon on different occasions, proba- 
bly a dozen, but the first pointed conversation was, I think, last 
spring, at the time that Judge Sma!! and he were surveying the line 
between the premises. 

Q. When they had some little dispute as to the division 
line between the two places ? 

A. Yes, sir; he came to the house. 

Q. State that conversation. 

A. He came to the house, inquired if Mr. Small was making a 
survey ; I told him he had; that the line had been surveyed to his 
satisfaction so far as it was located, but if there was any question he 
wanted it legally and properly located ; if there was any mistake he 
wanted it decided. Mr. Kenyon made the remark that was satisfac- 
tory to him, as he was particularly interested in having the question 
settled now. He said, “ You know, Mrs. Small, from conversations 
we have had, this property is not for my own especial interest, but 
I am interested in preparing it, or fixing it, for Mrs. Sutton. I want 
the title settled while I am living; I don’t want any dispute here- 
after?” I said that was satisfactory to us; Mr. Small would have a 
surveyor there on such a day; he said he would meet him, and was 
very happy to know the fact. We went on with an extended con- 
versation about the intention of the building and plans; that was 
the point he made; it was his wish to have it settled, because he did 
not expect to keep the premises himself, but he wanted it for Mrs. 
Sutton ; he wanted it settled because he did not want any litigation 
hereafter. | 

Q. Was there any other conversation you had with him? 

A. Yes, sir; a year ago last October Mrs. Col. Shaler and I drove 
into the grounds, and he was working in front of the building; Mr. 
Kenyon was picking up obstructions and working around the gar- 
den. Weasked him if we were intruding. He said no; he was 
was happy to have his friends come in and see what he was doing. 
Mrs. Shaler made the remark he was building a very handsome 
house. He said yes, he was trying to make something com- 
fortable and homelike. She said it was jae a large house, 
and asked him what family he had. He laughed and said it 
was not exactly for himself; it was for Mr. and Mrs. Sutton; “I call 
them my children.” He said: “I have consulted with Mrs. Sutton as 
I go on with my plans, and we always have to make some additions as 
we are building, and the building has grown larger than we first 
planned. It is larger than we first intended.” He said: “It 
is for her, and I don’t consult my own wishes in the construc- 
tion and arrangement of the building.” She asked how long he 
had lived there; some questions of that kind; I don’t remem- 
ber his distinct answer, but he said he had made his home with 
Mrs. Sutton; she had taken care of him in sickness and health; 
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he wanted to see her comfortably settled; and she asked what 
the other building was for? He says: “It was on the ground; 
we first thought we would tear it down;” but finally he said “he 
thought perhaps, as they had no children, they might be lonely, and 
a neighbor would be company for them, so he concluded to fix u 
the little cottage and make it so it would not be an objection to the 
premises, and if they saw proper to rent it or take boarders, they can 
utilize it in that way. She says you expect the two houses to be used 
in connection?” “ Yes,” he says, “it will all be for their use.” He 
asked us to get out and see the house, but we objected, as there was 
plaster and some obstructions there. He told us to drive along fur- 
ther, and he would show us the plan. He pointed out the break fast 
room ; he said he was anticipating taking breakfast in that room 
with Mr. and Mrs. Sutton a few times, although he was getting old. 
He showed the dining-room, billiard-room, and parlors, pointed out 
each room, and said how he anticipated the use of it. He said he 
hoped to enjoy it with them, and if they saw proper to take 
132. _ boarders and rent the little house, to have a companion or 
neighbor near by, he thought it might be useful. 

Q. Was there any other conversation ? 

- A. That was the tenor of ourconversation. Mrs. Col. Shalor asked 
him some questions about his acquaintances in the East and his 
opinion of the West ; we talked together there perhaps for an hour. 
That was the subject, appertaining to Mrs. Suttons’s interest in the 
home. 

Q. That was in October last ? 

A. Mrs. Shalor remained with us until the first of November. 

Q. It was in the month of October, 1881, was it ? 

A. 1881. It was not very long before they left; they left that fall 
and went East. I know Mrs. Shalor remained with us until the first 
week = November. It was some time before she left we drove 
around. 


Cross-examined by Mr. JENKINs: 


Q. How long had you known Mr. Kenyon ? 

A. I cannot tell the date. I have known him ever since he came 
to Oconomowoc; ten years, I should imagine. 

Q. Was he a man that was reticent in speech in respect to his own 
matters? 

A. I should say that he was. 

Q. Had he ever met Mrs. Col. Shaler before this day ? 

A. No, sir; I introduced them. . 

Q. In reference to this first conversation that you had with him 
in regard to this division line, will you be kind enough to tell me 
just what it was that he said and the language he used, so far as you 
can remember it, and the order in which he said it ? 

A. He asked the nen making known his errand, which was 
to know if Mr. Small had done anything in regard to a survey. 
They had had several interviews, I imagine, about it. In the morn- 
ing he told me he had engaged a surveyor, and the work was to be 
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done on a certain day. He said he was very glad to know he 

133 had done so, as he was anxious to have the line settled. [ 
told him Mr. Small was satisfied with the line as it was then, 

and he smiled and said he supposed so; but as there was a question 
about the line — it had lain differently, he wanted it decided whilst 
he had control of the property. He said: “This property, of course, 
ou know is not intended for myself; I want to make it a home for 

rtie,” or else he would speak of thein both as the children. 

Q. That day did he say for Sortie, or for the children ? 

A. That day he said for Sortie. “I want the line established 
whilst I have possession, because I intend it, as you know ”—because 
we had had conversations before about the matter—* for Sortie; I 
don’t want any litigation after I am gone.” That was the point of 
his conversation. “I want it settled now; I don’t want any litiga- 
tion after I have given up the property.” I don’t remember exactly 
whether he said after he was gone or after he had given up the 
pmperiy: but it was for Sortie he wanted the line established while 

e was in possession. 

Q. That conversation was when ? 

A. I think in the spring of 1882, if I am not mistaken. Other 
parties know when the survey was. 

Q. You do not mean the spring of 1882? 

A. It was the spring of 1881, because the survey was in the spring, 
and they commenced the building in the fall. 

Q. State any other thing he said at that time you remember in 
respect to this matter? 

A. About the survey? 

Q. No; the reasons why he wanted the survey? 

A. Because he said he wanted to make a home for the children ; 
that was his expression. He said, “ You know I wish to make a 
home for the children.” 

“Q. Was it Sortie or the children? 
134 A. Sortie he mentioned as wishing it decided for; he after- 
wards spoke of them as the children. _ . 

Q. That he wished to make a home for the children ? 

A. Yes, sir. But it was Sortie he wished to have the matter de- 
cided for, because he did not expect to be with them always, and he 
wanted a home for the children. 

Q. Did he say he intended to go away, or did he say it with refer- 
ence to his death ? 

A. With reference to his death. 

Q. He did not speak of leaving here? 

A. No, sir; his health was not good; that was a common expres- 
sion. He complained very often of being feeble; he spoke then 
entirely with reference to his length of days. 

Q. He expressed the apprehsion or the thought he would not live 
a great while, and he wanted this fixed so the children should have 
a home after he was gone? 

A. Yes, sir. 
Q. He did not want any litigation after he died ? 
A. Yes, sir; he wanted to see it settled whilst he was living. 
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Q. What was it he said? 

A. As I have stated it before, he did not expect to occupy the 
premises for any length of time, he should not be with them for 
many years, or he should not be there—I cannot repeat the exact 
words. He often said he did not think he should live a great while; 
his health was poor; he did not know how long he should be spared. 
He spoke of it then in the same way he did frequently. 

Q. He anticipated death very soon ? 

A. Not immediately; but that he thought he should not live to 
be a very old man. That was his general expression. 

Q. Do you know about his age at that time? 

A. I do not know that I ever heard his years mentioned. 

Q. What age did he appear to be? | 
135 A. I should say his appearance would indicate him to be a 
man near 70. 

Q. Will you be kind enough to repeat to me as nearly as you 
can in his exact language what he said to you in regard to the house 
at the second interview, with reference to its being larger than was 
intended, or, in answer to a question of Mrs. Col. Shalor’s, it seemed 
to be a large house, or when she asked him in regard to his family? 

A. He said—one part of the conversation I remember distinctly 
was: “You never commence a house and complete it exactly 
according to your first ideas,” and that the house was larger 
owing to suggestions, and he made the remark as Sortie had made 
suggestions, and when they came to look them over they had found 
them feasible, the house had been enlarged to meet different sugges- 
tions ; consequently before it was finished, before it was enclosed, 
they had made a larger house than anticipated in the beginning. 

Q. In that conversation did you use the word “ Sortie?” 

A. Yes, sir; that is where he used the word “Sortie ;” it was in 
regard to his own length of days he spoke of the children. 

Q. He used that expression to Mrs. Col. Shalor? 

A. Yes, sir; and to myself. I cannot tell whether Mrs. Col. 
Shalor or I made one or the other remark. He was talking with 
me more directly than with her, only as she was introduced, and oc- 
casionally asked a question. 

Q. You said in your direct examination that this statement was 
made in answer to a suggestion by Mrs. Col. Shalor that it was a 
large house, and asked him in regard to his family ? 

A. Yes, sir; she asked him. 

Q. Then he used that expression it had been enlarged from time 
to time upon the suggestion of Sortie ? 


A. ‘Yes, sir. 
136 Q. And he used that expression in answer to her remark 
that it was a large house ? 
A. Yes, sir. 


Harvey B. ANDERSON, called by plaintiff, being sworn, testified : 


Q. Where do you reside? 
A. Oconomowoc. 
Q. How long have you resided here? 


— 


«<4 - 


«i - 


ella a a 


ERASTUS F. BROWN ET AL., &C., VS. SARAH 8. SUTTON. 81 


A. I think since 1868. 

Q. Are you acquainted with the premises, known as the Breck 
place, that are in dispute in this action ? 

A. Tam. 

Q. Were you acquainted with John S. Kenyon in his lifetime? 

A. Yes, sir. 

Q. How long were you acquainted with him? 

A. I think nearly all the time since I have lived here. I do not 
renember when I first saw Mr. Kenyon. 

Q. Are you acquainted with the plaintiff, Mrs. Sutton, and her 
husband ? 

A. Yes, sir. 

Q. How long have you been acquainted with them? 

A. It strikes me most of the time since I have lived here. I think 
I came here first, but I am not positive about that. 

Q. You may state as to the fact whether you had any conversa- 
tion at any time with Mr. Kenyon in relation to the disposition 
of this property, on his part, what he was going to do with 1t—any- 
thing to that effect. 

A. I had conversations with him. The first conversation I had 
with him was very soon after he bought the place, as I walked down 
from my place with him, as he was walking from that place down 
town, coming this way—I am speaking of the Breck place; I had 
heard the statement x 4 that he had bought this place, but I did 
not know, and I asked him the question in these words: That I 

heard he had been buyinga farm, and asked him if it was true 
137 ~=if he had bought this breck place. He said he had, and I 

said to him—to just give the words as they came both ways— 
that I was very glad, because it looked like his becoming a perma- 
nent resident. I asked him if he did feel anything like a granger. 
He said he could not say that he did, as he did not buy the place 
for himself. He had bought it for Mrs. Sutton, who undoubted! 
would be a permanent resident, although he should make it his 
home undoubtedly with them while he remained here, as he had for 
several years made their place his home. He used very nearly those 
words. Then, furthermore, he said in buying the place in that wa 
for a home, the grounds were large—speaking in connection wi 
its going to her—were large enough to keep a cow and a horse, and 
raise vegetables for the family, more than any family could use, and 
he thought having the place would be a great benefit to Mr. Sutton, 
as he needed more outdoor exercise than he had, and that exercise 
he would have in taking care of the place; and, further, it would 

lease him also when he was with him, as his physician had directed 

him to have more outdoor exercise than what he had been: having. 
At that time we were going down town and passed along, and that 
at that time, so far as I remember, was all that was said. 

Q. Did you have any talk with him at any other time? 

A. Then, when we were talking this matter over, my wife wanted 
to know if there was not a prospect then for renting Mr. Sutton’s 
old place, as she would like to be on that street ; her health was not 

I told her I did not know, but I would ask. I came along 
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by there one day after this took place, not long after I had talked 
with Mr. Kenyon, and I came across Mr. Kenyon again. He was 
standing in front of the house. He had just come down, as I 
thought, in a boat from the grounds. I asked him where Mr. 
138 and Mrs. Sutton was, and he said they were in the house. I 
told him he probably could answer the question. I asked 
him if they were going to take possession of the place immediately 
or this next spring,and gave my reason. If so, and they were going 
to rent that house I wanted the first chance. Well, he said they 
were anxious, and he said Mrs. Sutton was anxious to take possession 
of the place as soon as possible, and that they would undoubtedly 
move there in the spring, as it was better for them, as they were 
making many improvements. As he said, we are making improve- 
ments this fall, building a barn, a boat-house, and fixing the other 
house so they could get possession as soon as possible, because it 
would be to their advantage and save them going back and forth in 
building the other house to be on the ees 3 and raise their crops 
the next spring, and things like that. He answered about the house 
that he did not know whether they would rent it or sell it, but that 
at all events, if I wished so, he would state to them so if they did 
rent it, and we wished it we would have the first opportunity. That 
passed off in that shape. That was the fall of the purchase of the 
remises. So it passed along. When it come spring, it was—well, 
T don't know what time, the fore part of the season while they were: 
at work some on the premises there—lhe said it was uncertain then. 
This talk was with Mr. Kenyon. I don’t know whether he had 
spoken to Mrs. Sutton in the meantime or not. 

Q. Did you have any other conversation with Mr. Kenyon ? 

A. It was along in the summer some time the next time I had any 
conversation with Mr. Kenyon. They were building the new house. 
It was a good ways under way. I was out boating up by the prem- 

ises, but had not been on the ground during the time they 
139 were building, and the house looked very large, larger to me 

than I supposed they were going to build. 1] was over to the 
island. I said to Mr. Kenyon, I remarked to Mr. Kenyon, he was 
building it, looked as though he was building a castle, a much 
larger house than I sup he was going to build, from the dis- 
tance. He said that the house was, they were building much larger 
than they intended on the start, or that he had planned, but as he 
was building it entirely for Mrs. Sutton, at her suggestion they had 
enlarged it, and he wished to please her in the matter, and have it 
as she directed, and that building the house was no bother or trouble 
to him. Mr. Sutton had the entire control of the building of the 
house, and he had authorized him to build it and finish it, and 
make the improvements exactly as Mrs. Sutton wished, and gave 
his reason—he gave her reason for wishing the alterations, that—— 


(Objected to.) 2 
Q. State just what he said. 


A. That afterwards, having room enough afterwards, he meant in 
future times, I suppose, they could, with the old house and the 
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“essa could, if they wished to, take summer boarders, make their 
iving off the place, and he thought the idea remarkably good. 
That is the last conversation I ever had with Mr. Kenyon ohout it. 

Q. You may state what you know, if anything, in relation to Mr. 
Sutton and Mrs. Sutton having possession of the property then, 
being in possession of the premises. 

A. All the possession I know of was that they were there, as I 
have stated before. Mr. Kenyon said they were going to take pos- 
session immediately, to commence fixing the rooms ready to move 

into it the next spring. He spoke of their taking immediate 

140 _ possession to build there, and be ready to move the next 

" spring; that is why he thought I could have the house down 
ere. 


Cross-examined by Mr. JENKINS: 


. What is your business? 

Commercial traveler. 

For whom? 

Austin, Nichols & Co. 

Where do they live? 

New York. 

You have lived in Oconomowoe since 1868 ? 
. I think 1868 or 1869; I could not tell exactly. 

. How long did you say you had known Mr. Deoneut 
. I can’t say whether Mr. Kenyon was here when I came here ° 
or came a few years afterwards, but I have met him. I think there 
has been no season since that I have not met him. I am out on the 
road part of the time. My home is here. 

Q. What part of the time are you in Oconomowoc? 

A. About half of the time; no regular time. I have no time for 
being away or here. 

Q. What portion of the year are you traveling? 

A. I claim to travel sometimes each month for the whole year, 
except in the very warm weather, July and August, I calculate to 
stay here most of the time. Sometimes during that time all the 
time, and in the extreine cold weather in the winter I am _ here. 
For the last three months I have not been out. 

Q. How intimately did you know Mr. Kenyon? 

A. Oh, I knew Mr. Kenyon as well probably—we have always 
been as social and pleasant together as any good neighbor, one 
neighbor would be with another. 

Q. Whereabouts did you live in Oconomowoc with reference to 
where Mr. and Mrs. Sutton and Mr. Kenyon lived on Main street? 

A. I lived on this street, Milwaukee street. I lived on this 
141 street, up above the La Belle House, three blocks, on the cor- 
ner here. 

Q. And Mr. and Mrs. Sutton and Mr. Kenyon lived on Main street 
up toward the Draper House? 

A. Yes, sir. 
Q. How far from them did you live? 
A. I don’t know the distance—three blocks I should judge. 
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Q. Were you accustomed to visit them at their house? 

A. Yes, sir. 

Q. Did they visit at your house ? 

A. They have done so—yes, sir; in a neighborly way. 

Q. What sort of a man was Mr. Kenyon; was he reticent, or did 
he talk about his affairs to all the people about town ? 

A. I do not think about any affairs of his own as a general thing 
he was very talkative; but he was a man that expressed his views 
on any subject that anybody would come to talk about freely, but he 
was not a man—that is, my idea is he would not be a man that 
would be going around forcing his ideas onto people, what you 
might call a talking man; I don’t think he was that kind of a man. 

. Was he a man that talked about his own business affairs, or 
his own business connections, even to intimate friends? 

A. Not business he thought thev had no business with. I think 
he would be about as the most of us would. I don’t think he would 
volunteer to talk about business they had no question about, but if 
a man asked him any question about any business transaction that 
did not interfere with him or anybody else, I think he ina very 
gentlemanly way would talk very freely about it. 

Q. I am asking about his habit of talking about his own affairs. 

A. Generally, I don’t think he would talk a great deal that way. 

Q. Did you ever hear him talk about his own affairs? 
142 A. Nothing, except in the case I spoke of where I com- 
menced the subject. 

Q. When was it you talked with him first about the Breck place? 

A. It was in, I think, the fall of 1880; it was the tirst J] had heard 
of it after it was reported here he had bought it. 

Q. Do you know when it was? 

A. I can tell you; yes, sir. Iam satisfied it was in the year 1880. 

Q. What enables you to fix that? 

A. I judge it from the fact that that was the year that it was 
talked about a good deal, and one other reason is that a gentleman 
from Memphis was here and talked about buying the place, and, I 
supposed, was going to have it. 

Q. How do you know it was 1880 the gentleman from Memphis 
was here? 

A. I know it was in 1880, because I moved into this house in 
“June of 1880; it was that season. 

Q. From where did you move ? 

A. Here, in this other part of the town. The first of June of 
1880 I moved into that house. 

Q. What time in the fall was it? 7 

A. It was not early in the fall, I know—it was along towards—if 
my memory serves me right—it was getting pretty near cold weather 
before they got to work on this place. It was after they had com- 
menced work on that place in the fall of 1880 this first conversation 
took place. 

Q. The first conversation he did not commence; the first con- 
versation I am talking about? 

A. No, sir; it was in the fall—-— 
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Q. I ask what time in the fall? 

A. I cannot tell. 

Q. Give me what month it was. 

A. My impression is, it was in October. 

Q. Before or after the presidential election of that year? Can you | 
judge it by that? 

A. My idea is it was before, because I know it was not cold. 
143 Q. How long before, have you any idea? 

A. No; as near as I can answer the question it would be 
some time in October. 

Q. It was not cold weather? 

A. At the time I know I had no overcoat on; I was walking in 
the street, and I know it was not cold. 

Q. Don’t you usually wear an overcoat in October? 

A. If it is cold I do; if warm I do not. 

Q. Where did you say he was going ? 

A. From the Breck place down, walking down, further back down 
town. 

Q. Where were you? 

A. I came out of my house. 

Q. As he came down ? 

A. Yes, sir. 

Q. Will you state just what that conversation was, giving me his 
exact language if you can, without any amplification at all? : 

A. I have given it as nearly as I can. I can give it over again. 

Q. Give that exact conversation, and give it as nearly in the order 
of it as you can. 

A. I said to him, I asked him if he had bought the place, the 
Breck place: I had heard he had, the farm as I called it, asked him 
if he had bought that. He said he had. I told him I was ve 
glad to hear he had bought it, because I thought it looked like his 
becoming a permanent resident. He said he had bought it, but had 
not bought it for himself; he had bought it for Mrs. Sutton, and they 
would make it a permanent residence, and he should make it his 
home with them whenever he was here, as he had—he mentioned 
about the number of years, I can’t remember, but for a years 
he had made it his home with them. 1 asked him if he felt any- 
thing like a granger, in a laughing way, and he answered it in the 

same way, as before he had answered it as saying it was not 
144 for himself, but for Mrs. Sutton, and that the place was large 

enough—as to his having a farm—and sufficient to keepa 
horse and cow and raise vegetables more than any one family could 
use. Another reason for getting it for them, it would bea benefit 
for Mr. Sutton, as he needed more outdoor exercise, which he would 
have in taking care of the place and raising the vegetables, and tak- 
ing charge of the place, and, furthermore, while he was with them he 
could help Mr. Sutton in this farming, this outdoor work, as his 
physician—he did not say what physician—had said he must have 
more outdoor exercise. 

Q. Was that the whole conversation as you remember it ? 

A. I don’t think of anything else at that time. 
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Q. Did he say he had bought it for Mr. and Mrs. Sutton or fo1 
. Sutton ? 

. For Mrs. Sutton. 

You say that do you? 

Yes, sir. 

Did he say the property had been deeded to Mrs. Sutton? 
There was no mention made of anything of that kind. 

What was the exact expression he used in that connection ? 

. That he had bought it for Mrs. Sutton. 

That he had bought it for Mrs. Sutton ? 

Yes, sir. 

He did not say to whom the deed was taken? 

No, sir. 

But you understood he had bought it? 

. | understood he had bought it for Mrs. Sutton from his saying 
that I supposed she had the deed. Before that I heard Mr. Kenyon 
had bought it. 

Q. You asked him if he had bought the place; he said, yes; he had; 
he had bought it for Mrs. Sutton ? | 

A. Yes, sir; that was in answer to my saying I was glad he had 

become a permanent resident here. | 
145 Q. Then, at this second conversation—which was how long 
after the first one? | 

A. Well, it was not a great while; I can’t tell; but it was after 
we had a little talk, my wife and I. She was anxious I should see 
him—— 

Q. As to the time? 

A. It was not long. 

Q. What was it he said when you asked him if the old place would 
be for rent? 

A. He said—I asked him if the old place would be for rent, and 
he said that they were anxious to get onto the other place, to get 
possession of the other place, as soon as possible; that they were 
going right to work, he said, making improvements over there, so 
that they could move there the next spring; that they intended to 
build still another house there the next season and make various 
improvements, and gave that as a reason they were anxious to get 
over there in the spring; it would be easier for them to be on the 
ground than to have to go backwards and forwards, and, if they did 
it, that they would either sell this place or rent it. He spoke as 
though he had not talked with them about it, which I don’t know. 
Q. This is, now, the language he used, as nearly as you can recol- 
ect it. 

A. Yes, sir; as nearly as I can recollect it. 

Q. This last conversation—can you tell me about when that was? 

A. I should think—I could not tell you within a month of the 
time. My idea is it was along—I should think about the fore part 
of September. At the same time I could not tell the time. 

Q. What sort of weather was it at that time? 

A. It was very nice. We were out sailing. It was very nice 
weather. ~ | 
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Q. Warm? 

A. Yes, sir. 

Q. How far had the house progressed at that time? 

A. The frame was up, so at the distance I was from it you 

146 could see it looked like a building, although it was not cov- 

ered. They had got it up so you could see the shape of the 
house. It looked like a large house. 

Q. You were out sailing? 

A. Yes, sir. 

Q. Where did you see Mr. ry od 

A. In front of the Main-street house. 

Q. As you came in from sailing? 

A. It was later. This was prettv near evening when I saw him. 
I was very often up to Draper Hall. It was when I was passing, 
going to my home. 

Q. I understood you had been out sailing? 

A. I had that afternoon. It was after I had returned. 
> Will you be kind enough to tell me how long that conversation 

asted ? 

A. I don’t know. He was on one side of the fence, I on the other. 
We might have talked about some other business or people; I don’t 
know about that; but it was not a great while. 

Q. It was a casual street talk ? 

A. I made the remark to him he was building a very much larger 
10use—— 

Q. I was only trying to get at the time. 

A. We were neither of us in a particular hurry, but it was not a 
great length of time. 

Q. Just a short conversation ? 

A. Yes, sir. 

Q. Be kind enough to give me that conversation, as nearly as you 
can recollect it, in the order it took place, and — nearly as you can 
state it in the language of Mr. Kenyon. 

A. I will, sir. As 1 said, I nade the remark to Mr. Kenyon that 
as I was out sailing I had seen his house up there, and to me it ap- 
yeared a very much larger house than I supposed he was going to 
build : and his answer was it was a larger house than he at ‘iret 
planned to build, but, as he was building it entirely for Mrs. Sutton, 
they had altered the plans—as they were building it entirely for Mrs. 

Sutton; she had made plans that made a larger house of ‘it; 
147 _‘ thathehad notrouble, nor was not bothered about the premises, 

in that he had authorized Mr. Sutton to makeany changes and 
make any improvements that Mrs.Sutton wished made, and this was— 
the enlargement of the house was according to her suggestion, and 
then gave the reason why they did enlarge it, that it would be large 
enough when the improvements were completed up there, as it was 
to be their permanent home; the improvements made it la 
enough so that in the future, if they wished, they could make their 
living on the place from taking summer boarders, and he thought 
the improvement was a good one—Mrs. Sutton’s idea; he always 
expressed it as Mrs. Sutton to me. aie 
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Q. Do you remember of anything else you talked of in that con- 
versation ? 
A. We talked about sailing ; he was fond of sailing, and the rest 
of us were. 
Q. Did you talk about sailing that day ? 
A. I told him I had been sailing, and told him 
Q. Did you talk to him on any other subjectthan you havestated 
here? 
A. Not a great deal. 
Q. Did he talk on any other subject ? 
A. No, sir; no particular subject; because it came froin the remark 
I made to him about enlarging his house. 
. What did you talk about in that conversation ? 
. Nothing more, I presume, than it was nice sailing. 
. Do you recollect of anything? 
. Something about a nice sail. 
. Did you say to him you had a nice_sail ? 
. I don’t know. 
. Do you remember of any other subject you spoke to him upon 
on that occasion ? 
A. We had not any conversation to amount to anything beside 
that. 
Q. Did he speak at that time on any other subject? 
A. No particular subject. 
Q. On any subject, whether particular or not? 
148 A. At that time I don’t think he did. I think after that I 
; went on home. 
Q. Where did he go? 
A. I left him there in the yard. 
Q. Hw were those conversations impressed upon your memory? ° 
A. They were impressed upon my memory because I was anxious 
‘ ; to " the house there at that time—this house down town. 


O>rOroro 


This last conversation took place in the fall of 1881 ? : 
. Yes, sir; we still ialked of getting the house when they moved. 
‘ Q. But the conversation when you expected to get the house was 
. in the fall of 1880? 
rie > - The first one ; that was what led to having the conversation 
“ " at all. , 
iM Q. ng. | did not go over there to live, the Suttons, until after Mr. 
my Kenyon died, did they ? | 
A. I don’t know that; they were always there to work. __ 
’ Q. Did they go over there to live until after Mr. Kenyon’s death ? 
_. A. I think not. 
) Q, De ye know whether they went on to that new place before . 
or after Mr. Kenyon died? A 
A. It was after. 
Q. When was it they went over there to live? 
. A.+ Spring of 1882. ‘ie 
~ _“Q. What time in the spring was it? | ; 
* A. I think in April, tho Idon't know. .-. 
23 Did you get the old house after all? 
Bat ol - 
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A. No, sir. 

Q. This matter as to whether this property should go to Mr. and 
Mrs. Sutton or not has been a matter of a good deal of conversation 
here in Oconomowoc? 

A. I don’t know ; I never heard it mentioned, only by a very few 
people ; still it may be. 

Q. By whom, for instance; who have you talked with ? 

A. I have heard—well, I have heard, I can’t say—I have heard 
A. J. Rockwell speak of it, and some parties up at | Nim Hall once 

or twice speak of it. 
149 Q. Have you talked with Mr. and Mrs. Sutton yourself about 
it? ) ? 

A. No particular amount; I suppose the principal thing was say- 
ing I was sorry that they had to have a litigation, that it was not 
settled up as I had supposed, although as I took it, as anybody would, 
when a man said he had bought a place for another party, that Mrs. 
Sutton had it, until after the death I suppose they did have it. 

Q. When did you first find out they did not? | 

A. The first that I knew they did not was in Mr. Peck’s office in 
Chicago; I was down there in the winter sometime, and Walter 
Peck says, “I have just got a letter from Mr. Sutton that Mr. Kenyon 
is dead.” This was a social letter of his, and he just read something 
in that speaking of Mr. Kenyon’s death, and he mentioned in some 
way—how it was expressed I don’t know exactly, but I saw there 
was trouble about the title of the Jot here, these premises; that is the 
first I suppose I ever had heard anybody mention anything about it; 
I took it from Mr. Kenyon’s expression that she had t titfe I don’t 
know that I had any right to make the supposition, but it struck me 
that way, and that is the first I knew it was not so. 


CELEsTIA Epwarpbs, called by plaintiff, being sworn, testified : 


Q. Where do you reside? 
A. Oconomowoc. 
Q. How long have you resided here ? 
A. Since the spring of 1865. 
Q. Are you acquainted with the parties to this suit? 
A. I was acquainted with Mr. Kenyon, and I am acquainted with 
Mr. and Mrs, Sutton; I am not acquainted with the other parties. 
Q. How long have you been acquainted with the par- 
150 ties you are acquainted with ? . 
A. Since they first came here; I think it was in thespring 
of 1872. 


Q. Are you acquainted with this property that is in disputein | 
this action ? 

A. I have been there a good many times, and was there before 
they bought it a good many times. 

Q. Before they bought it it was known as the Breck property. 

A. Yes, sir. j 

Q. Since then has it any particular name? 

A. 1 have known them call it “ The Oaks.” 

Q.- I will ask you to state whether you had any-conversation with 
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Mr. Kenyon in his lifetime in relation to why he bought it, and his 
object in buying it and in building there? 

A. No, I think I never had any such conversation with Mr. Ken- 
yon about it ; in fact, I do not remember distinctly but one occasion 
on which he spoke to me particularly in regard to his designs with 
the place. 

Q. You may repeat that? 

A. It was in the fall ;.I think it was the last time that I was over 
there before they went East ; we were looking at’ the house—I did 
not go inside—from the outside, and he called our attention to the 
Queen Ann window, and we went further into the grounds to get 
the effect of the house from another point of view ; we spoke abuut 
the grounds and about the drive, and he said he believed Sortie had 
some further improvements in view that would be brought about 
when the time came, when they got around to it; I remarked when 
they got it all finished they would have a very beautiful place and 
home there; he said he liked it very well, but it did not make any 
difference to him; it was all theirs, it was the children’s; they were 
fixing it up just to suit themselves. 

Q. What further was said, if anything ? 

A. Nothing further in velashii to that. 
151 Q. Were you on the grounds very often? 
A. Probably nearly every week iusinn the summer. 

Q. Who had the supervision of the grounds and the control of 
them apparently ? 

A. Mr. Sutton. | 

Q. State, will you, what you know, if anything, in relation to who 
had the keys of the building? 

A. I don’t remember anything about the keys. I went through 
the old house after it was moved with Mr. Kenyon; he showed us 
around through the house; the doors were not locked. 

Q. That is all you know about the matter ? 

A. That is all I would like to swear to particularly from my own 
knowledge. Of course I heard a good iol of talk and heard a good 
many conversations, not from Mr. Kenyon, in his presence a good 
many times, but I don’t think of anything I woud like to under- 
take to give the exact conversation. I have only general impres- 
sions left, and I suppose they are not good for anything in a law- 
suit. | 

Q. Do you remember any conversation in which he was present 


: : in which this matter was talked over ? 


A. T cannot remember that I heard him say distinctly himself 
what his plans and object was in buying the place except that once. 
That is why I remember so distinctly. I had heard others say the 
same thing, but it is the only time I can remember his saying dis- 
-tinctly that it belonged to them. 


Cross-examined by Mr. JENKINS: 


|. Q In giving the conversation which you had with Mr. Kenyon 
at this place in the fall of 1881—the fall just before they went Rast 
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for the last time—have you given as nearly as you can the exact 


language ? 
A. I think it was his exact language. 
152 Q. Did you give us in your direct examination the whole 


of that conversation as you remember it? 
A. The whole that was of any importance. 
Q. I mean the whole in reference to this matter ? 
A. I think I did. I do not remember there was anything more 
said. 
O. P. ANDRUvs, called by plaintiff, being sworn, testified : 


Where do you reside ? : 

. Oconomowoc. 

. How long have you resided here? 

. About 30 years. 

. What is your profession or business? 

Carpenter and joiner. 

Were you acquainted with Mr. Kenyon in his lifetime? 
. Yes, sir; while he was here in Oconomowoc. 


Pe 


Yes, sir. 
Do you know this property in dispute called the Breck prop- 


mule 
. Yes, sir. 
Q. I will ask you to state if Mr. Kenyon called upon you at any 


time in relation to arranging for the building of or removing a 
building, or making any improvements on that property ? 

A. Yes, sir; he did. 

Q. Can you state about what time it was? 

< I think about the—somewheres about the 10th of October, 
1880. 

Q. You may repeat the conversation you had with him at that 
time. } 

A. I met Mr. Kenyon on the street near the post office, and he 
asked me if I would come over to Mr. Sutton’s house on Milwaukee 
street and assist them in making out a plan ; that is, fixing a plan 
for a house on the property. 

. Are you. not mistaken about the street? 

153 A. Main street I mean. I told him I would go over. I think 

I set the time togo thenext day. I waspretty busy. I went 
over the next day and found Mr. eng ta in the parlor; I think I 
knocked at the door; he came to the door ; we went into the parlor; 
he showed me the sketches he had made out himself,a few designs, but 
he hadn’t settled on any; he thought I 2% help him to get some- 
thing up to show to an architect, to give th 
what he wanted. We talked about the plans; he showed me the 
different plans he had made; he called Mrs. Sutton in from the 


OPorerere 


kitchen, I think, or some other room, and she also talked about the | 


plan, and she said that she wanted a bay window in if I could seea 
place to get one on and have it look nicely ; I said J thought I could 
on the southwest corner, that is southwest front, and she also wanted 


Are you also acquainted with the plaintiff and her husband ? 


e architect some idea of | 
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some corner closets in the rooms below, I think, and then I asked 
him what style he would like the roof, what style of a house he 
wanted, what appearance, and he said he didn’t know; he had not 
decided on that yet; if I could go upstairs with him he would show 
me a photograph. of a house he built in Brooklyn. We went up 
stairs, Mr. Kenyon and myself alone, and while we were up there 
he decided on a mansard roof on his new house; that I might draw 
one, and we would see how it would look. As I got nearly ready to - 
start I asked him what style of a bay window he wanted; he said > 
he didn’t care anything about the bay window what it was; hesaid ~~.» "~% 
I could build it to suit Mrs. Sutton ; he was building it for her, and 
he wanted her suited with the house. So I went down stairs and 
came out. 

Q. Anything further ; any other conversation you had with him 
in relation to it? 

A. I met him after I took the plans back to hini—I took the 
plans back after I got them finished. He said he would look them 

over. He didn’t say whether they suited him or whether he 
154 + would build after them or not, but he went away to New York, 
I think, pretty soon after. I don’t think I saw him again be- 

fore he went to New York. And the next summer, 1881,I had con- 
siderable conversation with him about his building ; he wanted me - > 
to build it, but I was busy ; I had more work than I could attend 
to, consequently I didn’t get the job; I didn’t do his job; but I met ~- 
him on the train going to Milwaukee—I went to Milwaukee with 
him—and he said he had got his plans nearly all ready, and that 
he was going to give it over to Mr. Sutton as soon as he got them 
— ; he didn’t care to have anything more to do with it hin- 
self. 

Mr. JENKINS: Give what? 
a The plans. He was going to New York himself. That was 

e last. 


Cross-examined by Mr. JENKINS: 


Q. Did he tell you who in Milwaukee was making the plans? 

A. Yes, sir; Koch. 

Q. When you got in the upper room in the house he there de- 
cided upon having a mansard roof ? | 

A. Yes, sir; he said I could draw one; he would see how it would 
look ; he didn’t decide to have it. 
ao Q. And as you got ready to start you asked him how you should : 
--~ ~ construct that bay window; he said that as to that he didn’t care; ~—{j 
to build it to suit Mrs. Sutton ? , 

A. I did give all I said about the bay window. I asked him 
whether it would be a five-sided, three-sided, or square window. He 
said he didn’t care; anything that would suit Mrs. Sutton it would 
be all right. 

Q. She was the one who suggested the bay window ? 

A. Yes, sir. ? | 

Q. That was all he said on that subject ? 

A. Yes, sir. ~ 
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155 Plaintiff’s counsel introduces in evidence the will of John 

S. Kenyon, dated the 28th day of February, 1879, and proven 
before the surrogate of the county of New York on the 10th day of 
February, 1882, duly exemplified and recorded in Waukesha county, 
copy of which is hereto annexed, marked “ Plaintiff’s Exhibit B,” 
and to be treated in ali respects as if it were the original. 


Taking of testimony held open to be resumed on stipulation or 
notice. 
PLAINTIFF’s EXHIsit -A. 


Be it remembered that on this 2d day of September, 1881, it is 
corese by and between C. T. Sutton, of Oconomowoe city, and Jacob 
eltner, of the same place, in manner and form following, viz. : 


The said Jacob Weitner, for the daily consideration hereinafter 
mentioned, doth for himself promise and agree to and with the said 
C. T. Sutton that he, the said Jacob Weltuer, shall and will within 
the space of — months after date hereof, in good and workmanlike 
manner, and according to the best of his art and skill, at Oconomo- 
woc, on the property known as The Oaks, well and substantial 
erect, build,and set up one house according to the draft and specift- 
cations furnished and orders given by the said C. T. Sutton, and 
com the same out of the material that the said C. T. Sutton 
shall furnish and provide for the same, he to provide all material 
necessary for the making and building said house; said Weltner is 
to engage all help and superintend their daily work. 

In consideration whereof the said C. T. Sutton doth for himself 
promise and agree to and with the said Jacob Weltner well and 

truly to pay, or cause to be paid, unto the said Jacob Weltner, 
156 the sum of three dollars per day, of ten hours each, for all 

time actually spent in discharge of said duty of building and. 
superintending the building of said house. 

And all shall be done under the general orders and oversight of 
said Sutton, and the said Sutton reserves to himself the right, if at 
any time the said Weltner neglects to attend to his duties and absent 
himself from the charge and oversight and superintendence of his 
men, or withdraw his workmen to the detriment of said Sutton, to 
discharge said Weltner and his men if ‘he so desire and employ 
other workmen in their stead. And for all service that may have 
been rendered previous to said discharge, if any, the said Sutton 
shall pay or cause to be paid the said Weltner the price per day as 
heretofore in this agreement sct forth. 

And for the performance of all and every the articles and agree- 
ment.above mentioned the said C. T. Sutton and Jacob Weltner do 
hereby bind themse!ves, their executors, &c., each to the other in 
the sum of one hundred dollars firmly by these presents. 

In witness whereof the said parties have hereunto interchange- 
ably set their hands and seals the day and year first above written. 

CHAS. . SUTTON. [sEAL. 
JACOB WELTNER. |{sRAt. 
Sealed and delivered in presence of— 
LOUISE C. W AMS. 
(Exhibit A.) 
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PLAINTIFF’s Exursit B. 


In the name of God, amen. 


I, John S. Kenyon, of Harlem, in the twelfth ward of the city of 

New York and State of New York, being of sound and disposing 

mind and memory, and being desirous of disposing of my 

157 worldly estate after my decease, do make and publish this 
my last will and testament in manner following, to wit: 

First. I direct all my just debts and funcral expenses to be paid 
by my executors hereinafter named as soon after my decease as shall 
be convenient and proper. | 

Second. I give and bequeath to my nephew, Harry Moore, son of 
my brother-in-law, William H. Moore, of Ludlowville, State of New 
York, my gold watch and the chain attached thereto. 

Third. I give and bequeath to the “ Colored Home for the Aged 
and Indigent,” located at the foot of East Sixty-fifth street, in the 
city of New York, all my clothing and wearing apparel of which I 
may be possessed in the city of New York at the time of my de- 
cease. 

Fourth. I give and bequeath to Sarah S. Sutton, wife of Charles 
T. Sutton, of Oconomowoc, Wisconsin, all my personal property of 
whatever nature and kind that may be or remain in her house at 
Oconomowoc aforesaid at the time of my decease, except my jew- 
elry. 

Fifth. I give and bequeath to my sisters, Maria S. Kenyon, Eliza- 
beth B. Kenyon, Abigail B. Clark, wife of Charles H. Clark, of Col- 
chester, State of Connecticut, and Caroline B. Brown, wife of Erastus 
F. Brown, of New York city, all my jewelry, diamonds, furniture, 
beds, bedding, linen, silver and plated ware, and all articles of 
_ household use not hereinbefore disposed of, to be divided between 
them in equal portions, share and share alike, in such manner as 
they may elect. 

Sixth. I give, devise, and bequeath all the rest, residue, and re- 
mainder of my estate, both real and personal, to my executors here- 

inafter named in trust. | 
158 To sell and dispose of ail my real estate within ten yaers 
after my decease, either at public or private sale, and on such 
terms and in such manner as my said trustees shall deem and de- 
termine to be for the best interest of my estate. 

To sell and convert into casli all my personal property of every 
name, nature, and kind whatsoever not hereinbefore disposed of, 
except such portions thereof as may be already invested on bond 
and mortgage, on real estate, or in good stock or bond securities, and 
which my said executors may deem to be safely invested, and to in- 
vest all moneys accruing from the sale of my real and personal es- 
tate on bond and mortgage, on real estate, or in securities of the 
United States. 

To set apart the sum of twenty thousand dollars in securities, and 
pay the interest and income arising therefrom as follows : 

l'o my sister, Maria S. Kenyon, the one equa] fourth part thereof, 
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in semi-annual paynients, on the first day- of January and July, for 
and during her natural life. 

To my sister, Elizabeth B. Kenyon, the one equal fourth part 
thereof, in semi-annual payments, on the first day- of January and 
July, for and during her natural life. 

To my sister, Abigail P. Clark, wife of Charles H. Clark, of Col- 
chester, State of Connecticut, the one equal fourth part thereof, in 
semi-annual payments on the first day- of January and July, for and 
during her natural life. 

To my sister, Caroline P. Brown, wife of Erastus F. Brown, of the 

city of New York, the one equal fourth part thereof, in semi- 
159 annual payments on the first day- of January and July, for 
and during her natural life. 

Upon the death of either of my said sisters I will and direct that 
the one-fourth part of the said securities hereinbefore directed to be 
set apart be a form a part of my residuary estate, to be disposed 
of by my executors as hereinbefore directed. 

To set apart the further sum of ten thousand eight hundred dol- 
lars, in securities, and pay the interest and income arising there- 
from as follows, viz: 

To my sister-in-law, Cordelia W. Moore, the one equal third part 
thereof in semi-annual payments, on the first day- of April and Oc- 
tober, for and during her natural life. 

To my sister-in-law, Julia W. Moore, wife of William H. Moore, 
of Ludlowville, State of New York, the one equal third part thereof, 
in semi-annual payments, on the first day- of April and October, for 
and during her natural life. 

To Sarah 8S. Sutton, wife of Charles T. Sutton, of Oconomowoc, 
State of Wisconsin, the one equal third part thereof, in semi-annual 
payments, on the first day- of April and October, for and during her 
natural life. ' 

Upon the death of either of the above-named annuitants, I will and 
direct that the one-third part of such securities lastly above directed 
to be set apart be and form a part of my residuary estate, to be dis- 
posed of by my executors as hereinafter directed. 

And to pay over all the remaining net interest and income of my 

estate, in semi-annal payments, on the first day- of January 


.160 and July, until the bere of my estate shall be distributed 
) 


by my executors, as hereinafter provided, to my residuary devi- 
sees and legatees hereinafter named in equal portions, share and 
share alike. 

And upon the further trust, to distribute and pay over within ten 
years after my decease, in equal portions, all the rest, residue, and 
remainder of my estate, and of the securities forming a part of 
iny residuary estate, not hereinbefore disposed of or directed to 
be set apart for the benefit of the annuitants hereinbefore 
named ; and also the proceeds arising from the sale of my real 
estate, and all income or interest arising from or growing out of 
my estate not hereinbefore disposed of, to the fifteen societies or 
associations hereinafter named, my residuary devisees and legatees, 
to whom I give and bequeath the same, share and share alike, viz: 
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To the treasurer of the “Association for Improving the Condition 
of the Poor,” organized in the year 1842 and incorporated in the 
year 1848, to be applied to the charitable uses and purposes of said 
association. 

To the “American Board of Commissioners for Foreign Missions ;” 
to the “American Seaman’s Friend Society,” incorporated by the 
Legislature of the State of New York, to be applied to the charitable 
uses and purposes of said society. 

To the “ Children’s Aid Society,” incorporated in the year 1855 
under the laws of the State of New York, to be applied to the char- 
itable uses and purposes of said society. 

To the “ New York City Missions and Tract Society,” instituted in 

the city of New York, and incorporated by the Legislature 
161 of the State of New York, to be applied to the charitable 
uses and purposes of said society. 

To the “American Bible Society,” formed in New York city in the 
year 1816, for the charitable uses and purposes of said society. 

To the “Trustees of the Board of Education of the Presbyterian 
Church in the United States of America,” William Mann, No. 907 
Arch street, Philadelphia, Pa., secretary. 

To the “Home for the Homeless,” in the city of Utica, State of 
New York, for the charitable uses and purposes of said society. . 

To the “Association for the Relief of Respectable Aged Indigent 
Females in the City of New York,” to be paid to the treasurer for 
the time being, for the uses and purposes of said association. 

To the “ Presbyterian Home for Aged Women,” home building in 
East Seventy-fifth street, in the city of New York, for the charitable 
uses and purposes of said society. 

To the “Harlem Presbyterian Church,” on One Hundred and 
Twenty-fifth street, between Madison and Fifth avenues, in the city 
of New York. | 

To the “ First Presbyterian Church of Tremont, in the city of New 
York.” 

To the “Harlem Library,” on Third avenue, between One Hun- 
dred and Twenty-first and One Hundred and Twenty-second street, 
in the city of New York. 

To the “Young Men’s Christian Association,” corner of Fourth 

avenue and Thirty-third street, in the city of New York. 
162 To the “ Roun. of Home Missions of the Presbyterian 
Church in the United States of America,” to be expended for 
the appropriate aes of said corporation. 

It being my will that whenever any part or portion of the money 
hereinbefore directed to be invested for the annitants hereinbefore 
named shall become a ~_ of my residuary estate as hereinbefore 
provided, that then, and in such case, said moneys shall be divi- 
ded equally between said societies or associations to whom I give 
and — the same. 

And lastly, I hereby nominate, constitute, and appoint my brother- 
in-law, Erastus F. Brown, and my nephew, Francis A. Kenyon, to 
be the executors of this my last will and testament, and also trustees 
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for the trusts herein contained, hereby revoking all former and other 
wills by me made. 

In witness whereof I have hereunto set my hand and seal this 
28th day of February, in the year of our Lord one thousand eight 


hundred and seventy-nine. 
JOHN S. KENYON. [t.s.] 


The foregoing instrument was on the day of the date thereof 
signed, sealed, published, and declared by the said testator, John S. 
Kenyon, as and for his last will and testament, in our presence, and 
we at his request, in his presence, and in the presence of each other, 
have hereunto saksathel our names as witnesses thereto. 

THOS. B. TAPPEN, 348 E. 120 St. 
SAM’L B. GOODENOUGH, 200 E. 124 St. 
THOMAS R. EBERT, 211 E. 124 St. 


(Exhibit B.) Admitted to probatein Surrogate court, county of New 
York, State of New York, February 10th, 1882. 


163 (Title of the cause.) 


Oconomowoc, April 30th, 1885—9.30 a. m. 
Taking of testimony resumed pursuant to adjournment. 
Present: Hon. Edwin Hurlbut, for the plaintiff; J. G. Jenkins, 
Esq., for defendants. 


JacoB VAN Hory, recalled by plaintiff, testified : 


Q. I will ask you if you have computed what it would cost to 
finish the plastering and mason work on that building ? 

A. Yes, sir. 

Q. You may go on and state. 


(Objected to as irrelevant and immaterial.) 


A. It will cost $400.00 to do the plastering and finish up all the 
mason work. There is some work to be done in the areas, and a 
stone wall; $400 will cover the whole of it. 

(). You are a practical mechanic, are you, mason and plasterer? 

A. Yes, sir. 

Q. I believe you testified that was your business ? 

A. Yes, sir; that is my business; taking contracts and doing 
mason work, plastering. 


(Cross-examination waived.) 


JacoB WELTNER, being recalled by plaintiff, testified : 


Q. You testified you were the builder of the building on “ The 
Oaks,” the Breck place? 

A. Yes, sir. 

Q. You constructed it thus far as the boss machine ? 

A. Yes, sir. 

Q. Have you examined it, with the cost it will be to complete it ? 

A. Yes, sir. 

Q. You cage what it will cost. 

13—1 | 
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(Objected to as irrelevant and immaterial.) 


164 A. I went through it and counted the openings in the 
building, both doors and windows; that is the only way; 
counted the openings; that is, as to the outside being finished; the 
siding is all in, but the finishing, the doors, sash and, frames—and it 
will take to finish the house, as it was intended to be finished, ac- 
cording to the plans and specifications, $15 an opening. I have not 
the amount with me. I counted the amount and gave it to Mr. 
Sutton; I gave him a list; he has got it now with him. 
Q. I want you to testify ; I don’t want the figures to testify. 


Mr. JENK1INns: Do you know how many openings there are ? 


A. I counted the openings myself, and made my estimate, and I 
had no paper with me, only my little book; he had a paper, and I 
put it right on and signed my name to it—I don’t know whether I 
signed my name, but he has the paper. We counted it all over. 
I left it with him. We allowed $15 an opening, and then $400 for 
all labor—that is, $15 an opening for windows and doors, and five 
dollars a running foot for the veranda. Then we allowed $400 for 
all extra labor outside of those openings, finishing the stairway, and 
also other work—laying the floor. The first floor is to be laid in 
hard wood all over. About $400 for labor, besides those openings, 
five dollars a foot for the veranda. You can’t build the veranda 
for a cent less than five dollars a foot, the way the specifications call 
for. Wecounted the number of feet in the veranda, and put it at 
$5 a foot. That is the best way to get at it. 

Q. Did + figure up so you could state the proximate amount ? 

A. Yes, sir. 
165 Q. Of doing all the work and furnishing materials to build 
and finish the building according to the plans and specifica- 
tions? 
A. Yes, sir. 
Q. State what it is. 


(Same objection.) 


A. I stated we counted the openings, $15 an opening for all the 
windows—— 

Q. I did not know but that you had the gross amount. 

A. No, sir; I had it down, but I didn’t take it with me; I left it 
with Mr. Sutton. The roc* is not finished ; we have to go all over 
the roof, put the rigging on that the plans call for; I took an esti- 
mate all through, it will be about $400 besides the openings—finish- 
ing the closets, all of them, laying the floor. 

Q. Is this $400 labor and material ? 

A. This $400 is for the labor on laying this hard-wood floor on 
the first floor all through ; I mean for labor only; that is, finishing the 
first floor, finishing the closets—all the closets—and finishing the 
roof. That is what this labor is for. The $15 includes the glass, 
sash, weigits, cords, and all the trimmings that belong to the frame; 
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includes doors, locks, hinges, everything just complete; $15 an 
a completes every opening, labor and all, and material. 

Q. Then is the veranda separate ? 

A. Yes, sir; that is not included. 

Mr. Jenxr1ns: That $400 does not include the material ? 

A. No, sir. 

Mr. JENKINS: Does not include the material on anything, does it? 

A. No, sir; $400 for labor outside of these openings. 

Q. It don’t include any material ? 

A. It includes some material in the closets. I think there are 
some eight or ten closets on the first floor—there are six or seven. 

The hard wood we figured, it takes so many feet, at $80 a 
166 thousand for the first floor: the building is 42 by 38; I fig- 

ured it up ; it takes so many feet at $80a thousand. This $400 
includes the labor and the nails for the laying of the floor and fin- 
ishing the closets, and the balance of the work on the roof. I went 
all over carefully and estimated what it would cost to finish that 
building. The only way to get at it as it is now is to count the 
openings. 

Q. You may go on and state just how you made your estimate, 
and what the figures were for each item to finish up that building— 
the carpenter work and materials. 

A. It is right in this paper. 

(Paper produced.) 

Q. I want you to swear from your own recollection what it is 
worth to finish up this job? 

A. $3,825.00. 

Q. It will cost that to complete it, materials and labor? 

A. Yes, sir. 

Q. In doing the carpenter and joiner work ? 

A. Yes, sir. 


Cross-examined : 


(. Did you make a detailed estimate of the cost? 
A. Yes, sir. 

Q. And this is the estimate you made ? 

(Shows witness the paper.) 


A. Yes, sir: that is the estimate I made. 


“ Estimate of Jacob Weltner.” 
127 openings, windows, and doors, complete, at $15 per 


CURE seins discs titiiniinettn eititwiad wb ieediinnines windpatinatniihiniadal $1,905 00 
197 feet piazza, complete, at $5 per foot-_...--.------- 985 00 
2,000 feet hard-wood floor ..--...------------------«-- 160 00 
Banister and stair-rail, complete___-.---..----------- 75 00 

Mantles and grates, complete---~-------------- 200 00 
167 For extra labor and material_._.--.-.--.---. .-- 400 00 
To complete 1008 . .cccs vadsensscwescoccscncnt 100 00 
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Witness: The item for labor entire also includes base boards, 
nails, ete. 

Q. Was any contract awarded you to do this work? 

A. No, sir. 

Q. Or any promise given to you? 

A. No, sir. 

Q. How did you come to make this estimate? 


A. I was asked by Mr. Sutton to see how much it would cost to — 


complete the building as I had commenced it. He wanted me to 
see how much it would cost to complete the building. 


Re-examined: 


Q. This is what it will honestly cost to complete and perfect the 
building ? 

A. Yes, sir; it is not any too much, either. I took a close esti- 
mate on it so they could not find any fault with it. 


. Srmons, called by plaintiff, being sworn testified : 


Where do you reside? 
At Oconomowoc. 
How long have you resided here? 
16 years. 
What is your business ? 
Pain‘er. 
mgs by trade? 
Yes, © 
A-e ee ecquainied with the building that is in dispute? You 
have examined the building on the place called “The Oaks,” have 
you pot? 
A. I have. 
©. It it the old Breck place in the city of Oconomowoc? 
A. Yes, °°. 
Q. It is p>. “vy finished, is it not? 
A. Priily fnished. 
Q. Have you examined it to see what it would cost to do the 
painting on the building; finish it up according to the plans and 


OPLPOPOPOS P 


specifications? 
A. Yes, sir. 
168 Q. You may state what it is worth to finish it—what it 


would cst to finish it, furnishing the materials and labor? 
Objected to. 
A. $775.00. 


Cross-examined : 


Q. Is that the outside painting ? 
A. Yes, sir. 

Q. Not inside at all? 

A. And inside. 

Q. It does not include frescoing ? 
A. No, sir. 


x ~~ 
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Q. Just the ordinary painting? 


A. 
Q. 


Yes, sir. 
By what plans and specifications were you guided in making 


that estimate? 


POPOPOPO>OD> 


POrOrO 


. We estimated the wood-work, inside and outside. 


What plans and specifications did you have? 


. We had Mr. Sutton’s plan there; the plan of the house. 


Did you estimate it with reference to doing the work ? 
Doing the work. 

Did you make a contract to do it? 

No, sir; not yet. 

Did you estimate it for the purpose of making a contract. 
Of making a contract. 

Was the contract awarded to you ? 

It is promised to us if they get it, that is all. 


Re-examined: 
You said Mr. Sutton’s plan—what do you mean? 


. The plan he got over there for the house. 

. The plan for the building and construction of the house? 

. Yes, sir. 

. The one by which the building has been constructed thus far? 
. Yes, sir. He got a plan over there; we saw the plan of the 


house over there ; the way everytbing was to be. 


Q. 


41. 


169 


Q. 


it—what was the basis of t 


The way it was to be finished ? 
Yes, sir. 


Recross-examined : 


Q. Whose name was on that plan as the maker? 
A. 

Q. 
A. 
Q. 
A. 


I could not swear to that. 

Did anybody else bid for that work besides yourself? 
I don’t know. 

How much profit is there in that bid ? 

I don’t know that there is any profit. 


Re-examined: 


How did vou make aig estimate? I mean how did you do 
1e work, the labor and material separate? 


The labor so much, and the material so much ? 
’ 


A. 
. That is the way painters work,so much per yard for the work ? 
. Yes, sir. 

. And furnish all material ? 

. Yes, sir. 

. Was that the usual customary price you put it in at? 

. Yes, sir. 

. That is all you put it? 


A 


We did not figure that at all; we figured so much a yard. 


Yes, sir. 


IHuco LorLeBeERG, called by plaintiff, being sworn, testified : 


Q. 


Where do you reside? 
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A. At Oconomowoc. 

Q. What is your business ? 

A. General hardware business. 

Q. Do you do such things as plumbing ? 

A. That is part of my business. 

Q. I would ask you if you are acquainted with the parties to this 
suit ? 

A. Yes, sir. 

Q. How long have you been acquainted with them ? 

A. I think since they have been here; it must be ten years 
anyway. . 

Q. You mean you are acquainted with Mr. and Mrs. Sutton, 
170 ~=and were acquainted with Mr. Kenyon in his lifetime ? 
A. Yes, sir; those are the ones that J am acquainted with. 

Q. I would ask you if you are acquainted with the building 
known as The Oaks—the place which used to be known as the Breck 
property ? 

A. Yes, sir. 

Q. You may state as to the fact whether you did any work on that 
building; and, if so, state what. 

A. I done, I think, all the work that was done there in my line, 
plumbing and hardware. 

Q. You furnished the hardware and done what plumbing there 
was done there? 

A. Yes, sir. 

Q. To what extent has the plumbing been done? 

A. The pipes have been laid; that is all. 

Q. I will ack you to state if you have made an estimate of what 
it will cost to finish the plumbing, and putin all the necessary steam 
apparatus? 

A. Yes, sir. 

Q. What will it cost to complete it? 


Objected to. e 


A. Seven hundred and forty dollars. 

Q. You have examined the plans and specifications to see just 
what there is to do on it? 

A. Yes, sir. 

Q. It will take $740 to complete it according to the plans and 
specifications ? 

A. Yes, sir. 

Q. A part of which you have already done? 

A. Yes, sir. 

Q. No part of the $740, but a part of the plans and specifications ? 
You have already done some work on it, and it will take $740 to 
finish it. That is correct, is it? 

A. Yes, sir. 


Cross-examined : 
Q. What plans and specifications ? 


We et 
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A. The plans and specifications, I believe, the house was built 
according to. 
171 Q. The plumbing specified in those plans and _ specifica- 
tions? 
A. Yes, sir. 
Q. Steam heaters and all? 
A. Yes, sir. 


Mrs. Louise C. WILLIAMs, recalled by plaintiff, testified : 


Q. I would ask if you were particularly conversant with the state 
of health of the deceased, Mr. John S. Kenyon, while he was here 
in Oconomowoc, and the manner and way in which Mrs. Sutton 
attended him? If so, you ‘may go on and state fully what you 
know about it. 

A. I know he wasa man subject to sick turns, and while a boarder 
at my brother’s his room in the house was exactly opposite to hers; 
the doors were left open for communication, that she might hear any- 
thing if he was sick in the night, or in trouble. I also know that at all 
times, while they were living there, Mrs. Sutton was his constant 
attendant, even when he went fishing and hunting. If he went 
camping out Mrs. and Mr. Sutton always went with him. Also in 
the Main-street house the room communicated, his door opening 
directly out of her room, and was left open. I can also state that, 
when still living in the Main-street house, Mr. Sutton and Mrs. Sutton 
and Mr. Kenyon was expected to our house to spend the evening, and 
did not come. A day or two, I think, following, when I was at Mrs. 
Sutton’s, Mr. Kenyon remarked that he had one of his sick turns, 
was not able to be out; therefore Sortie could not come. At the new 
house the rooms were also made to communicate. 


Mr. JENKINS: You were onlv asked to state about his state of 
health. 


Q. You may state where you derived this knowledge, and 
172 the reason why it was so fixed; if you derived it from the 
deceased. 

A. The knowledge of his ill-health, do you say, from him ? 

Q. I am talking about his having the rooms arranged in that new 
10uUse. 

A. From him; yes, sir; from him directly. 

Q. State what he said about having it arranged in that way. 

A. That the rooms should connect so that Mrs. Sutton could 
take charge of him; that she might hear and attend him when he 
was sick, 1f he was sick nights. 

Q. If you had any conversation with him about his having her 
with him in order to take care of him in sickness, and— 


Mr. JENKINS: Suppose you ask the witness what conversation it 
was. 


Q. You may state all that you heard Mr. Kenyon say in relation 


to her taking care of him, and why he wished her to do so? 
A. I am afraid I should keep you all day. I can state some 
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special times. In the spring, before they went to New York the last 
time, the winter that Mr. Kenyon died, on their return from New 
York, Mr. Kenyon said, in speaking of Mr. Sutton’s illness, that it 
was not as well for Mr. Sutton he did not think in New York as in 
Oconomowoc; his health was not as good ; but, he says, I am obliged 
to go to New York,and I do not think it prudent for me to go alone, 
and feel as if they must go with me. Thisconversation was in the 
spring of 1881. That was one special time. 

Q. Go on and state any other time you can recollect, or any lan- 
guage or statements made by him. 

A. I can’t recollect any special times; there were many times I 
heard him speak of having ill turns, and know of his being confined 
to the house, unable to ride or go out, and Mrs. Sutton being his 

attendant. 
173 Q. State any other time or any other expressions he made 
to you about the care he received from Mrs. Sutton. 

‘A. At one time after the possession of The Oaks Mr. Kenyon was 
over there and showing me around the place; he said he hadn’t 
been there for two days; that he had been sick; had not been able to 
be out, and they had progressed finely ; the times have been often ; 
I could net recollect every little thing. , 

Q. I would ask you to state if you remember any further about 
his having sick spells while boarding at your (brother’s) house, and 
Mrs. Sutton, the plaintiff, taking care of ies 

A. Yes, sir; I remember of being in the house in the evening, 
spending the evening, and Mr. Kenyon not being in the room dur- 
ing the evening, and Mrs. Sutton retiring several times into the hall, 
going up the stairs to listen to see if everything was well with him, 
and she remarked that Mr. Kenyon was sick ; was not able to be 
out. 

Q. At different times? 

A. At different times. 

Q. About how often was he sick, should you think ? 

A. I could not testify as to that. 
fn I mean as tothe fact whether it was general while he lived 
there. 

A. Yes, sir; during the whole term he staid there. 

Q. About how long was he there ? : 

A. I think about two years; I think they came there in 1872, and 
left there in 1874. 

Q. You may state as to his general health, what you know from 
your own knowledge. 

A. I am not an expert at all. 

Q. I do not mean that. 

A. I only know he was a man along in years, and was considered 
a delicate man. 

Q. You say he was delicate; state what do you mean by that. 

A. Subject to sick attacks. 

Q. And about how often did these occur ? 
174 A. I could not say as to that, but I understood always he 
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was quite liable to them at most any moment, or most any day; 
in speaking of it himself he used to say, “ My head.” 

Q. His head was affected ? 

A. Yes, sir. 

Q. Do you think of anything further in relation to it? 

A. I do not. 

Q. Do you remember the circumstance of his being very sick for 
some little time in 1878? | 

A. I know at one time he was very sick, and I only know—I was 
not at the house—from the family, that he was very sick, and they 
hardly thought he would live. 


The defendants move to strike the last answer out. 


Q. You know nothing from your own knowledge ? 

A. No, sir; I was not at the house; I know nothing positively of 
mv own knowledge. 

Q. After his recovery did you have any conversation with him in 
relation to it? 

A. I don’t remember that I did. 

Q. Do you know who his attendant physician was during his sick- 
ness? 

A. Ido; Dr. MeL. Miller. 

Q. Where does he reside ? 

A. Here in Oconomowoc. 

Q. He was his attendant physician during the time he was here ? 

A. Yes, sir. 

Q. Do you think of anything further in relation to his sickness? 

A. I do not. 


Cross-examined : 


Q. How old a gentleman was Mr. Kenyon at the time of his 
death ? 

A. I don’t know his age. 

Q. In your judgment ? 

A. I should say he was upwards of 70 years old. 

Q. How old a gentleman was Mr. Sutton at the time of Mr. Ken- 
yon’s death ? 

A. I don’t know; I have not any idea of what Mr. Sutton’s age 

is. 
175 Q. You have no judgment ? 
A. I think I can guess it ; Iam something of a Yankee ; 54 

or 55, I should say. 

Q. During the time that Mr. and Mrs. Sutton lived at your 
brother’s did you live there, too ? 
. I lived next house adjoining. 
. And they lived at his house two years ? 
. I think so. 
. How often during that time was Mr. Kenyon ill? 
. Idid hot keep a memorandum of that. 
. What was the matter with him? 
. Iam not an expert; I could not say that. 
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Q. You do not know what the matter was with him ? 

A. I know he had sick attacks, and I always understood or sup- 
posed it was with his head. 

Q. Headache? 

A. I don’t know what it was. 

Q. Don’t know whether it was neuralgia in the head or a cold in 
the head ? 

A. I don’t think it was cold in the head. 

Q. You don’t know what it was? 


A. I don't. » 
Q. Do you know how often he had those attacks? > 
A. His sick turns were quite frequent ; I could not say. ‘— 


Q. He spent the summers here, and went to New York in the fall, 
returning 1n the spring? 
. Not while he lived there: 
. Did he go fishing ? 
. Yes, sir. 
Out camping ? 
. Sometimes. 
Out hunting? 
He went out hunting when he was out camping. 
What else did he do around town? a 
I don’t know as he was doing anything; walking down town. ' 
Drive out—walk around every day ? 
. Not always. 
. As a usual thing ? 

A. Yes, sir; when he was able to be out. 
176 Q. What was the condition of Mr. Sutton’s health ? 
A. He was a man in poor health; had a bad cough. 

Q. How often did you see them after they moved to Main street 
in 1874? . 

A. It is hard telling. Ishould judge on an average three or four 
times a week. 

Q. How often do you know of Mr. Kenyon’s being confined to 
the house after 1874 down to the time of his death ? 

A. A great many times. 
Q. And what did you understand was the matter with him from 
im ? 
m I don’t know. He always complained of “my poor weak 

ea ae 

Q. He never told you what it was ? | 
. No; I don’t think he knew. =. 
. That is all he said—he had a poor, weak head ? 
Complained of his head. 
How often was Mr. Suttou confined to his house after 1874 ? 
I don’t know; not a very great many times, I don’t think. 
. His health was very delicate ? 
Yes, sir; he had a bad cough. 
Did Mr. Kenyon go down to New York in the summer, ever ? 


OPOrOrorerer 
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. Yes,sir; I think he did. 
. Go down-to New York in the winter months or fall months? 
. I think he did. 
. Remain in New York all winter ? 
. No, sir. 
. When would he return? 
. I think he did not generally exceed three or four weeks. in 
New York when he went down. He used to go twice a year. 

Q. Did not Mr. and Mrs. Sutton accompany him two or three win- 
ters to New York and remain there all winter? 


7. Oro S 


A. Yes, sir. 
Q. He was about usually as other men are, was he not? 
177 A. I don’t know hardly what you mean by that. He was 


not confined to the bed ali the time, or to the house. 
- Q. Usually he was about as other men, fishing, rowing, driving, 
vc. ? 

A. No, sir; not as other men, but as an invalid for his health. 

Q. How was he an invalid? 

A. Age may have made him an invalid in one respect. 

Q. I am asking you in what respect he seemed an invalid. 

A. That he was not strong, and able to take the wear and tear of 
e very much. 

> i was not much necessity of his taking the wear and tear 
of Tite: he was not engaged in any business, and was a gentiones 
of property? 
So I understood. 

Q. There was no particular wear and tear of life, was there? 

A. Not that I know of. 

Q. What did you see him do during all these years? What have 
you seen him do around Oconomowoc? 

A. Going out sailing and helping tack the boat. 

Q. What else? 

A. Going out riding with Mr. and Mrs. Sutton, and when they 
were building the new house he would pick up bits of board, and 
straighten up a plant or two in the garden—all sorts of fussing. 

Q. Did you see him go to market here? 

A. Yes, sir. 

Q. Do about as any other ee would do that had nv active 
business of his own, did not 

A. Why, I suppose so. 


Re-examined: 


Q. You say Mr. Kenyon’ was a man about 70 years of age? 

A. I think 70 or upwards. 

Q. You hoe e from his appearance, I suppose? 

Yes, sir. 
178 Q You never heard him say anything about his age? 
A. No, sir; I do not know his age. 

Q. I suppose you “judge i in the same way in relation to Mr. Sut- 

ton’s age? 
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A. Yes, sir; I thought that was his age. May be if he were here 
I could look at him and judge better. 

Q. You are not a judge of gentlemen’s ages ? 

A. No, sir. | 

Q. How old should you judge Mr. Jenkins was from his appear- 
ance ? 

A. I would not dare to flatter the gentleman. 


Recross-examined: 


Did not Mr. Kenyon frequently go alone to New York? 
He did in the first years he came here. 
Did he not go alone to New York in the summer of 1881? 
I cannot remember. 
Did not he go to New York alone in the summer of 1880? 
. I cannot tell. 
Did Mr. and Mrs. Sutton ever accompany him to New York in 
the summer time ? 

A. I cannot recall that they did. 

Q. Was he not in the habit of going to New York every summer 
about July or August ? 

A. He was the first few years, but I don’t know the latter years 
whether he did or not; I cannot testify. It seems to me—well, I 
cannot tell. 


OPOrore 


Dr. Dante, McL. MILLER, being sworn on behalf of plaintiff, 
testified: 


Q. Where do you reside? 
A. At Oconomowoc. 
Q. What is your profession ? 
A. Physician. , 
Q. How long bave you been practicing? 
A. Since 1856. 
Q. How long have you resided here in Oconomowoc? 
A. Since the fall of 1865. I graduated at the College of 
179 + Physicians and Surgeons at the city of New York in the 
spring of 1856. Iam a member of the State Medical Society 
of Wisconsin, and have been a member for some years. 
Q. Were you acquainted with John S. Kenyon in his lifetime? 
A. I was. 
Q. How long were you acquainted with him? : 
A. I was acquainted with him in the city of New York and her 
in Oconomowoc ever since I can remember. 
Q. You may state, if you please, as to the fact whether vou were 
his attending physician ; wd § if so, when and where. 


A. I commenced to be his attending physician when he came to 
Oconomowoc here—I have forgotten what year, perhaps 1871 or 
1872. I continued to be his physician while he was in Oconomowoc, 
and many times when in New York he would send to me for pre- 
scriptions up to the fall of 1881, when he left here. He left here in 
November. 

Q. The last time ? 


a 


ERASTUS F. BROWN ET AL., &C., VS. SARAH S. SUTTON. 109 


A. Yes, sir. 

Q. He died when ? 

A. He was reported to have died in January or February, 1882, 
following. 

Q. You may now state as to his general health. 

A. He was an invalid. He was always sick. He was one of those 
men who suffered from dyspepsia, and greatly from neuralgia in the 
head. In the spring or fall of 1879, I think in the fall, he had an 
attack of apoplexy. That was in 1879; I have forgotten whether it 
was in the spring or fall; I think it was in September. It increased 
very much his head trouble; so he complained of pain and dizziness 
in the head constantly after that. The two years he was there after 
that his complaint was constantly in his head. 

Q. You may state, if you please, what you know, if anything, in 
relation to the plaintiff’s being his close and constant attendant, and 
having the care of him generally. 

A. I know she did have. 
180 Q. Go on and state what you do know. 

A. I know the fact that while he was here she took all care 
of him, rendering to him all such services as were necessary. 

Q. State as to how much those services were—that is, to what ex- 
tent did she take care of him. 

A. If I gave any directions I gave them to her, and looked to her 
for the performance of those services or the following of the direc- 
tions. I saw nobody else, in fact. He never had any nurse, only 
these two, Charlie and Sortie. 

Q. That is when you were called? 

A. Yes, sir. 

Q. How much or how often were you called during the time that 
he was here. if you can tell, about? 

A. I don’t recollect. My sister lived immediately opposite me, 
and I was over there a great deal of the tite, over there very fre- 
quently ; used to go over there evenings and be consulted by Mr. 
Kenyon. He used to come to my house very frequently. During 
this attack of apoplexy I, of course, attended him constantly during 
that time. 

Q. How long was he confined to his room at that time? 

A. I think two weeks. 

Q. Do you remember when that was? 

A. Either in the spring or fall of 1879; I have forgotten which, 
but I think it was in September. | 

Q. And I understood you — the plaintiff was his constant nurse 
and attendant? 

A. Yes, sir. 

Q. State, if you remember, Doctor, if at any time he was confined 
to his room for any particular length of time and the plaintiff was 
his constant nurse and attendant. 

A. In 1873—it must have been 1873 or 174 that he was in bed— 
many times he was in bed for a day or two; many times. 

Q. State what you know, if anything, in relation to their having 
the rooms so arranged—— 
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181 (Objected to as leading.) 


Q. You may state what you know, if anything, in relation to their 
sleeping apartments being so arranged that she could be readily 
called at any time. | 


(Objected to.) 


A. My directions to my sister were, after this attack of apoplexy, © 


that she must keep constant watch of Mr. Kenyon, even at night; a 
repetition of the attack was certain to occur at some time, and she 
must watch for it. 

Q. The plaintiff is your sister? 

A. Yes, sir. 


Q. Can you tell about how often he sent, when he was in New York, . 


for prescriptions, and about when? 


(Objected to.) 


A. I do not know, sir; I donot recollect, but | should judge four or 
five times during a number of years. The last time he sent was in the 
winter of 1880. He was then suffering a great deal with dizziness 
in the head, and had been relieved by a prescription I gave him, 
and he wanted it renewed. 

Q. You may state what you know, if anything, about the plaintiff’s 
being with him when he went out, and the reason why she was with 
him. 

A. One or the other was always with him; either Sortie or Charlie 
or somebody else. He never was permitted to go alone. He never 
was permitted to go alone. 

Q. About the time that he had that attack ; I think you said you 
thought it was in 1879? 

A. Yes, sir. 

Q. You are not certain as to the date? 

A. I think it was either in the spring or fall of 1879. 

Q. Do you think of anything else that you could state in relation 
to your treating him? 

A. No; I don’t think of anything else. I wrote a letter to Dr. 

Crocker once for him, stating his condition, and the treatment 
182 he had been under here. Dr. Crocker was his physician in 

New York. That was, I think, just after this attack of 
apoplexy. 

Q. About what was his age, should you think, from his ap- 

rance ‘ 

A. I should judge it was75 or 76 years old, from his appearance. I 
do not know exactly his age; he was an old man when I was born; 
ever since I can recollect him. 

Q. You may state if you ever had any conversation with him in 
relation to any contract between him and the plaintiff in relation to 
the Uaks. — 

A. No, sir; he never said anything to me about any contract that 


hehad. He always spoke to me of the place as Sortie’s, Sortie’s 
‘place. He engaged my services once to try and induce Johnson to 
_ sell his place; I employed Johnson a good deal, and he thought I 
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might intluence him. He said he wanted to purchase that to go with 
Sortie’s place. 

Q. That joined this place? 

{AJ Yes, sir; right at the entrance. I advised him to wait. 
Johnson’s idea was that he was going to buy it, and he could charge 
him a great price for it. He nike “You know, Doctor, I cannot 
wait; I have not got long to stay.” 

Q. What had he reference to when he said that? 


A. His own death from apoplexy. 


4 Q. You may state any further conversation in relation to his call- 
» ~ ing the place hers, or otherwise. 
r A. That is the only time I recollect. He always spoke of it as 


her place. 

Q. State what you know, if anything, in relation to her taking 
possession of the place. 

A. I am not a lawyer; I do not know what possession means; I 
do not know what constitutes possession; but I know this much, 
the day after the place was bought, I guess really before the papers 

were made out, they moved a lot of their things over there ; 
183 moved their boats, and went to work building a boat-house ; 

went right to work on the place. I know they had furniture 
there. I know they had the a 

Q. When you say “they” whom do you mean, the plaintiff and 
her husband ? 

A. Yes, sir; I know they had full direction; I know that they 
laid out all the work, that they saw that it was done, and all refer- 
ence- were made to Sortie. 

Q. That is the plaintiff? 

A. The plaintiff; yes, sir. . 

Q. Do you know who built the boat-house ? 

A. Charlie built it himself, I guess; did the labor on it to a great 
extent ; he had some carpenters over there to work; there were quite 
| a number of men he had at work over there at the same time he 
was grading and building a barn and building a boat-house. 

Q. He worked on it with the men? 

A.. Yes, sir; Charlie. 

Q. By Charlie you mean Mr. Sutton, the husband of the plaintiff? 

A. Yes, sir. 

: Q. Do you know of any further acts than those you have spoken 
of in that direction ? | 

A. No; I think I have stated all I know about it; all that I can 
T~ recollect now, at any rate. 


| 
| 


—_— 


Cross-examined : 


Q. How long have you known Mr. Kenyon; about how long? 

A. Ever since my memory commences. | 

Q. About how many years? 

A. I think I would begin to recollect at 6 or 7 persons outside of 
my own family ; 40 years since. 

Q. What were your relations to Mr. Kenyon since he lived here 
in 1871 or 1872? 
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A. Quite intimate; I was his physician, sir. 
Q. Quite intimate? 
A. Quite intimate. 
184 Q. Did he have the dyspepsia when he first came here? 
A. Yes, sir. 
Q. Neuralgia when he first came here? 
A. Yes, sir; quite frequently ; I don’t mean it occurred every day, 
but repeatedly and quite frequently. 
Q. What portions of the year did they occur? 
A. He et remained here during the summer months. 
Q. He spent the summers in Oconomowoc substantially ? 
A. Yes, sir. 
Q. Up to the time of this attack of apoplexy in 1879, what was 
he doing about here in the summer ; what did you know him todo? 
A. He usually amused himself by rowing and sailing on the 


- lakes. 


. Camping out? 
. He occasionally did, but very little. 
. He went fishing? 
Yes, sir. 
He was a gentleman of fortune and leisure? 
. Yes, sir. 
He lived at your sister’s and Mrs. Sutton’s house? 
Yes, sir. 
. The place on Main street where they lived had been given by 
him to Mrs. Sutton, had it not? 

A. I don’t know. 

Q. Did you not so understand it? 

A. No, sir; in fact, I know nothing about that place. 

Q. Did you live near that place? 

A. Directly opposite. 

Q. Your sister and her husband went there to live in 1874, did 
they not ? 

A. I think in the summer of 1874. 

Q. You know that Mr. Kenyon was paying them for his board ? 

A. No, sir. 

Q. You do not know that? 

A. No, sir. 

(). Do vou know whose was the furniture in the house? 
185 A. The furniture in the house was mostly my sister’s, be- 
cause it came from my father’s house. 

Q. Did he have furniture there ? 

A. None that I know of. 

Q. How frequently up to 1879 did you know Mr. Kenyon to be 
confined to his bed from dyspepsia? 

A. I do not know that he was confined to his bed at all from dys- 

ia. 

Q. How serious was this dyspepsia ? 

A. So serious that he had to be very careful what he ate. 

Q. Every dyspeptic has to be careful? 

A. We all ought to be. It was necessary he should be particu- 


OPOrPoOrore 
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larly so, because these attacks of neuralgia were produced by the 
condition of the stomach. 

Q. Was the dyspepsia alone, unaccompanied by the neuralgia, a 
matter of any serious concern ? 

A. I don’t know as I comprehend your question. Do you mean 
serious, as alarming, as dangerous ? 

Q. Either as dangerous or affecting his ability to be about? 

A. It made him morose. 

Q. As to this neuralgia, how often have you known him to have 
neuralgia in the summer here ? 

A. Twice a week. 

Q. Regularly? 

A. No; it would not occur each week on the same day, on differ- 
ent days. He would have an attack of neuralgia, and perhaps not 
get over it in four or five days in one week ; the next week he might 

e free from it. Then it would go on, and he would have a slight 
attack, and then it would be repeated very quickly. 

Q. How long an interval between those attacks ? 

A. I don’t think I ever knew 10 days. 

Q. How often did you attend him? 

A. Constantly. 
Q. In every attack? 

186 A. I don’t know as I saw him in every attack. He was 
there under my treatment constantly. 

Q. Did you keep books of your visits to patients those years? 

A. Yes, sir. 

Q. Will those books show the number and frequency of the visits? 

A. No, sir; not entirely and completely of my attendance upon 
Mr. Kenyon. Frequently he would come to my house and pay me 
for my consultation. Frequently I would meet him in the street. 
Frequently I would be over to my sister’s of an evening. The years 
my mother spent here I made it a point to be there every day, and 
at those times was consulted frequently by Mr. Kenyon. At the 
times he paid me there would be no appearance on my books. When 
he did not pay me then my books would show. 

Q. Can you tell us generally what you prescribed for his dyspepsia, 
and what you serait for his neuralgia ? 

A. I always put him upon morphine for his neuralgia. It was 
the only thing that quicted him. I used the usual remedies for his 
neuralgia. 

Q. For dyspepsia how did you treat him ? 

A. I pursued the regular routine. 

Q. Did he improve in regard to his dyspepsia ? 

. e He did when he followed directions, and was particular about 
is diet. 

Q. Up to 1879 did he not go about alone? 

A. Yes, sir. 

Q. Go out fishing alone? 

A. I never met him fishing, because I never went myself. 

Q. After this attack of appoplexy in 1879, what is your remem- 
brance as to his going out alone? | 

15—1053 
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A. I never knew of his going out alone but once. 
Q. When was that? 
187 A. During a yacht race he sailed a boat, and told me he 
had gone to sleep as the reason he came in far behind. 

Q. During the time they were building this house did he not row 
over there alone ? 

A. Not to my knowledge. He may have done so. 

Q. How serious was this attack of apoplexy, and where did it 
affect him? 

A. There was no general paralysis. His apoplexy proved to be 
congestive; it was a congestive attack; he was unconscious, or he 
was semi-unconscious; you could rouse him; he would answer in 
monosyllables; he could not think; he could not answer a long 
question ; he had no ideas; that condition lasted two days, I think. 

Q. Then after that ? | 

A. After the two days he gradually recovered, and recovered the 
— of his muscles to a certain extent; he never recovered it 
ully. 

¢. How was his mind after 1879? 

A. I do not think he ever recovered his mental faculties perfectly 
and completely. 

Q. After 1879 did he not make visits to New York alone and un- 
attended ? | 7 

A. Not to my knowledge. 

Q. Did he not go to New York and return unattended ? 

A. He may have done so; I do not know. 

Q. Was it possible for him to do it? 

A. It was contrary to my desire and directions. 

Q. How as to the ibility ? 

A. It was a very dangerous and risky thing for him to do. 

Q. How was Mr. Sutton’s health during those years? 

A. I think Mr. Sutton’s health since he has been in Oconomowoc 
has been rather good, with three exceptions. I think there have 
been but three times I have been called to Mr. Sutton; once before 
they moved on Main street, and twice since that time. I do not 

recollect having made Mr. Sutton since they moved on Main 
188 street but four visits. He may have consulted me more than 
that. He has been to the house frequently. 

Q. He has been an invalid all those years? 

A. To a certain extent. 

Q. Been engaged in no business since 1872? 

A. I don’t know—he has been boat building. 

Q. Building boats for himself? 

A. Sells them. 

Q. Does he pursue that as a regular occupation and business ? 

A. No; I guess not. 

Q. Have you known him to be engaged in any regular business? 

A. He has traveled for some wire company—sieve company—in 
i 5 with: which my brother was ey and was also trav- 
eling for some camp-chair company in Chicago. 

Q. When was that: ot 


| 


yr 


ie 


ERASTUS F. BROWN ET AL., &C., VS. SARAH 8. SUTTON. 115 


A. The camp chair must have been in 1880 or 1881, and for the 
wire factory or sieve company it must have been in 1877 or 1878. 
Q. Where did he travel ? 
A. He traveled inside of America; inside the United States; he 
was down through the South; he was in New York and St. Louis. 
Q. Do you know as to whether Mr. and Mrs. Sutton accompanied 
Mr. Kenyon to New York in the fall of 1880? 
A. I do not know. 3 
Q. Where did Mr. and Mrs. Sutton pass the winter the year be- 
fore Mr. Kenyon died? 
A. In New York. 
Q. With Mr. Kenyon, as you understand ? 
A. Yes, sir. 
Q. And for two or three years before he died did they not spend 
the winter with Mr. Kenyon in New York? 
A. I judge that they did; they wereall in New York; but whether 
they were together in New York I do not know. 
Q. Did not you understand they were; did not you understand 
- that Mr. and Mrs. Sutton were living at Mr. Kenyon’s house? 
189 A. I understood they had a house on 124th street; but I 
am under the impression they did not take that house until 
the fall of 1880, and that Mr. Kenyon occupied the same relation 
to them he did here. 
Q. Did you understand whose house it was they were living in ? 
A. I jadge it was Mr. Kenyon’s; I don’t know; they may have 
rented it. ae 
Q. Of any arrangement with Mr. Kenyon about paying board, or 
anything of that kind, you are ignorant? 
Yes, sir. 
Q. With regard to the purchase of that Breck place—were you 
familiar with the fact of the purchase at the time? 
A. Mr. Kenyon told me he was about negotiating for it. 
Q. When was that ? 
A. That was during the summer of 1880. 
Q. And soon after the purchase the boat-house was built ? 
A. Yes, sir; right away. 
Q. You spoke of men being employed there in grading, &c.? 
A. Yes, sir. 
Q. Don’t you know that Mr. Kenyon paid for that labor? 
A. No, sir. 
Q. Do not you know he did pay for it? 
A. No, sir. 
Q. Do you know whether Mr. Kenyon was over there superin- 
tending or doing anything about it? | 
A. No, sir; I don’t know that he was superintending it; I know 
he was there; I saw him. 

Q. What did you see him neg 
A. He did not do anything w 
around. . 
Q. Do you know of Mr. Kenyon’s coming into Milwaukee and 

having alone made for the house by an architect? | 


? 
ile I was there; he was walking 
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A. No, sir. I know the plans went to Milwaukee. The plans 
were drawn by Charlie, by Sutton, and I know the plans were 
190 afterwards taken to Milwaukee to have an architect improve 
the external appearance. ; 
Q. What sort of a man was Mr. Kenyon with regard to being 
talkutive about his matters? 


A. He was very reticent. 
Q. Did not often speak about his matters to any one? 
A. I should judge not. 
Q. Did not speak to you in regard to his matters? C 
A. Not much. 
Q. What furniture was taken over on to that place and when ? a 
A. I do not know. 
Q. Whose furniture was it; do you know that? 
A. The most of it used to belong to my mother. 
Q. The most that was taken over there? 
‘A. Yes, sir. ; 
Q. Was any of Mr. Kenyon’s taken over there? 
A. I did not know he had any. 
Q. You say they had the keys? 
A. Yes, sir. . | 
Q. What do you mean by that; where were the keys kept ? ~~ 
A. I do not know. 
Q. What did you mean by saying they had the keys? . 
A. One day I happened to be there, and Van Horn wanted to get 
in there, and he came over to Mr. Sutton for the keys. Mr. Sutton 
ulled the keys out of his pocket, ] think ; he may have gone to the 
ouse to get them, but he gave the keys to Van Horn. 
Q. In the fall of 1881, when Mr. and Mrs. Sutton went to New 
York with Mr. Kenyon the last time Mr. Kenyon went, where were 
the keys of that place while they were all gone? 
A. I can only tell from what Mr. Sutton told me, that he had left 
them with different of the workmen who were to prosecute the work e 
toward the completion of the building. 
Q. You know nothing of your own knowledge where the keys 
were, or who had them ? 
A. No, sir. 
191 Q. Whom did you understand was paying for that house 
that was being oe up there ? 
A. I do not hardly know how to answer your question. ‘ 
Q. Who furnished the money to build that house? ihe 
A. Mr. Kenyon ; that is my supposition. “] 
Q. What were the financial circumstances of Mr. Sutton from ; 
1872 to 1883 ? 
A. I do not know. 
Q. Don’t you know anything about it ? 
A. No, sir. 
_ Re-examined : ; 
Q. As to the year, you say you think it was 1879, somewhere in 


a 


ERASTUS F. BROWN ET AL., &C., VS. SARAH 8S. SUTTON. 117 


the fall; I don’t know whether I asked you whether you were sure 
that that was the year or not. 

A. I stated that as my impression. 

Q. Will your books tell the year? 

A. Hardly. 


Adjourned to Wednesday, at 10.30 a. m., May 2d, 1883. 


WEDNESDAY, May 2d, 1883. 


Examination resumed, pursuant to adjournment. Same parties 
present. 


CLARENCE I. Peck, called by plaintiff, being sworn, testified : 


Q. I would ask you to state if you are acquainted with the parties 
to this suit, or either of them. 

A. I am acquainted with the plaintiff and with Mr. Sutton. 

Q. How long have you been acquainted with her? 

A. Quite a number of years; I do not know exactly how many; 
seven or eight years, I should say. 

Q. Were you acquainted with John S. Kenyon in his lifetime? 

A. Yes, sir; I was quite well acquainted with him. 

Q. At what place were you acquainted with these parties, Mr. and 
Mrs. Sutton and Mr. Kenyon ? 

A. Partly in Oconomowoc ; that is where I first got acquainted 
with them ; and I have also known them in other places since— 

New York and Chicago. 
192 Q. I would ask you to state if you, in any portion of the 
years you speak of, resided at Oconomowoc, in this State. 

A. Yes,sir; our family have had a summer place in Ocono- 
imowoc for a number of years, and we generaliy reside there dur- 
ng the summer season anywhere from three to five months at a 
time. 

Q. You may state if you had a conversation with the deceased, 
John S. Kenyon, in his lifetime in relation to his building a house 
on the property formerly known as the Breck place, in the city of 
Oconomowoc. 

A. I frequently talked with Mr. Kenyon in regard to the place 
that I knew he had bought there. I suppose you want to know 
anything I can say definitely. The first definite conversation I re- 
member to have had with him was one time there on the street in 
the city of Oconomowoc, and Mrs. Sutton and Mr. Kenyon drove up 
in their wagon or carryall and asked me if I did not want to ride 
over to the new place—the place he had bought not a great while be- 
fore. I went over with them, and in the course of the ride I remem- 
ber remarking to Mr. Kenyon he had a beautiful location, and I pre- 
sumed he would make it an ornament to the place. Mrs. Sutton 
said, “ ‘That is my place,” and Mr. Kenyon assented. After that, in 
the course of the ride, Mr. Kenvon remarked that he intended to 
finish up the place in good style for the children, as he called them; 
meaning Mr. and Mrs. Sutton. That is the first definite conversa- 
tion I remember fo have had with him—and then one other after- 
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wards. I was at the house where Mr. Kenyon lived,on Main street, 
with Mr. and Mrs. Sutton. I knew Mr. Kenyon had been in the 
habit of being over to the new place superintending the work, and I 
saw him standing in the yard there at a time when he was gen- 


erally over there. I said,“ You are not over to your new 


193 lace to-day?” He said no; the sun seemed to affect his 

head : besides that, he said, “ The place belongs to Charlie 
and Sortie, anyhow, and I thought I would give the job of superin- 
tending it to Charlie.” That is the only two definite conversations 
I remember having had with him, although I had conversations, 
when the matter came up, all confirmatory of this. 

Q. Can you tell about the time, about the date, when these two 
conversations took place? 

A. The first was—I think Mr. Kenyon bought it in 1880—before 
he commenced to improve the grounds. I think he bought it in the 
latter part of the year; this was in the following year from that 
time, about the time he commenced improving. There was an old 
house on the place which he removed in order to make make room 
for the new one; I think it was about the time he commenced the 
new house I had the conversation with him. I went over with him 
in the carriage. The second was when the work had progressed, 
and he said he had given up the job of superintending it to Mr. 
Sutton. 

Q. That is all you remember? 

A. That is all I can state as to any definite conversation with Mr. 
Kenyon that I can distinctly remember ‘iow, although I had fre- 
quent talks with him that were confirmatory of this. 


Cross-examined: 


Q. What time of year was this first conversation ? 

A. I cannot state very definitely the time of the year; I should 
think it was about June, 1881. I know he had commenced to move 
the old house and build the new one but a short time before. 

Q. Had che foundation of the new house been then laid? 

A. The old house had been moved, and the foundation was being 

laid when I went over this time. 
194 Q. How long a ride did you have with him that day? 
A. I should think a ride of about 15 or 20 minutes, and 
after we got over there we went around the place. 

Q. When was the other house moved ? 

A. My recollection is in the early part of the summer of 1881. 

Q. At what point did you get into the carryall with Mrs. Sutton 
and Mr. Kenyon? ' 

A. I cannot say exactly, because I had ridden with them several 
times. It was along the street in the city of Oconomowoc some- 
where. They took me up two or three times when they had been 
riding, so I would not like to state definitely. 

Q. State, if you please, the conversation that took place on that 
occasion, the first occasion you have spoken of, just in the order in 
which it took place, and the order of the speakers, and just the exact 
language that was used, if you can remember it. 
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A. I shall not attempt to give the exact language, of course. The 
commencement was in regard to his having a fine location there, 
and the next thing was Mrs. Sutton’s remark, “ That is my place.” 
I re hy Mr. Kenyon assented to this, although I cannot give you the 
words. 

Q. Did he assent to it by not denying it, or by language? 

A. He assented to it in lmeniaen: 

Q. What was his language? 

A. That I cannot give you. 

Q. He simply assented to it? 

A. Simply assented to it. He made some pleasant remark he was 


in the habit of making; I could not give you the exact language. 


Q. How long have you known Mr. Kenyon ? 

A. I should judge before his death about four or five years. 

Q. Then you did not know him before the time that he came to 
Oconomowoc to live? 

A. I first met him in Oconomowoc. 
195 Q. You knew him in New York? 
A. Afterwards. 

Q. In what years? 

A. He lived in New York at the time of his death. I met him 
prior to that time within less than a month from the time of his 
death. I think that occurred in the early part of 1882. 

Q. Had you known him in New York except for a month or so be- 
fore his death? 

A. No, sir; not prior to that time. 

Q. Where was he living? 

A. I do not remember the name of the street ; up towards Harlem. 
’ Q. In his own house? 

A. I understood it so. 

Q. Was Mr. and Mrs. Sutton with him in his house? 

A. Yes, sir; at that time I met him, Mr. Sutton, and he called on 
me at the hotel, and we walked down town together, and then he 
called again afterwards; then I met him at his own house; I called 
there. 

Q. That was about a month, you think, before his death ? 

A. I think it was less than a month considerably before his death. 
I know his death was sudden. 

Q. What was the condition of his health at the time that you met 
him in New York? 

A. I did not think he was looking very well; he seemed to be 
cheerful and exercised considerably. 

Q. Seemed to be active? 

A. Quite active. 

Q. With respect to this second conversation you had, what time 
of the year was that? 

A. That was later on. I could not give you the exact time, about 
the time the roof of the house was being put on; it was during the 
summer season or early part of the fall. 

Q. Mr. Kenyon at that conversation was in the _— of the prem- 
ises, on Main street, where he lived with Mr. and Mrs. Sutton 
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A. Yes, sir; he had a boat landing there, and we used to use 

it for a down-town landing; it may have been when we were 

196 using it, or I may have met him at the front gate; but I 

remember distinctly meeting him about the time stated and 
having the conversation. 

Q. Will you state to me just what he said on that occasion as 
nearly as you can give his language? 

A. My remark to him was that he was not over to his place as 
usual; he was in the habit of being there. He said no, he was not 
feeling very well ; the sun seemed to affect his head when he was 
outdoors ; besides that the place was for Charlie and Sortie any- 
how, and he thought he would give the job of superintending it to 
Charlie after this. 

Q. Did he use this expression “ Charlie and Sortie?” 

A. Yes, sir. He used this expression very often in talking about 
them. 

Q. In your direct examination you said he used the expression 
“the children.” Which-did he use on that occasion? 


A. I ain quite positive on the latter occasion he said “Charlie and - 


Sortie,” and on the first “ the children.” 

Q. That was at the time that you were riding with them? 

A. Yes, sir. 

Q. How old a man was Mr. Kenyon? 

A. Ican give you my idea—60, 65, along there—I should think 
fully sixty. 

Q. How old a gentleman is Mr. Sutton ? 

A. I don’t know except from judging from seeing him; I never 
asked his age. 

Q. According to your judgment? 

A. Forty-six or seven. 

Q. And how old a lady is Mrs. Sutton ? 

A. I should judge she might be a year or two younger than her 
husband; maybe she is more than that. 

Q. How often were you in the habit of seeingand conversing with 

Mr. Kenyon in his lifetime? 
197 A. I presume sometimes I met him half a dozen times a 
ay. 

Q. How near was your place to him ? 

A. What would be equivalent to two or three blocks in the city, 
and he lived on my way down town. In order to go down town it 
was necessary for me to pass his place. 

Q. What was the character and habit of Mr. Kenyon in regard to 
his speech ; was he free in his conversation, or reticent in regard to 
his matters? 

A. I do not know that he was particularly free, and I do not 
know that he was very reticent either. I do not suppose that 
he was in in the habit of volunteering conversation in regard to his 
matters. I never knew him to be loth to talk about them. 

Q. With reference to the conversation that occurred when you 
were riding with them, and when Mrs. Sutton said that was her 
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place, did you understand from that conversation that she had the 
title to that property ? 

A. That is one reason that I remember this conversation as a defi- 
nite conversation, because it struck me at the time—TI had always 
supposed he had bought the place for them, and with the intention 
of giving it to them, and it occurred to me he might have given it 
to them ; I understood from what I heard that he had bought the 
place and intended to give it to them; that was the general talk 
around there; I had heard of that before. 

Q. From them ? | 

A. Not only from them, but outside; it was the general under- 
standing. 

Q. You gathered from that conversation or assumed he had al- 
ready given it to them ? 

A. No, sir; but it rather put me on inquiry to know whether he 
had done so. 

Q. You did not gather from that conversation he had actually 
given it? 

A. I supposed he may have done so. 
198 Q. Then you made inquiries ? 

A. No, sir; it made me inquire of myself whether they had 
the title; my idea was he probably had passed the title to them. 

Q. Did you have any conversation with him in New York about 
the place ? 

A. None at all that lL remember. I may have asked him when 
he was going to commence operations in the spring—nothing I can 
testify to. 

Q. Nothing with regard to Mrs. Sutton’s connection with it? 

A. Nothing that I can remember now. 

Q. In what business are you engaged ? 

A. I am at present managing the estate in which I am interested. 
I am not in vt you would call professional business; it is pretty 
active business sometimes. 


Re-examined : 


Q. Do you remember anything further in relation to the matter 


any other conversation you can remember definitely ? 


A. I do not remember any other conversation I could testify to 
definitely, but as regards this matter I stated, one reason I remem- 
ber the conversation I had in the carriage was I thought the title 
might already have passed, and another reason was I heard the 

la¢e—it was generally understood the place was to be for Mr. and 

rs. Sutton, but that was the first definite information I had that 
the place was theirs, or to be theirs. : Another thing that made me re- 
member the second conversation, Mr. Kenyon’s speaking about giv- 
ing the job of superintending the place to Mr. Sutton; I knew they 
were very kind to him, and I thought it was his plan to give them 
the place or give them some remuneration. 

Q. You know nothing about it further than you have stated? 

_ A. Not that I can testify to definitely. 
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199 Plaintiff offers in evidence the plans and specifications of 
the new building referred to by the witnesses, and the same 
may be certified by the examiner and returned into court unat- 


tached to the depositions, and it is understood that they are not to’ 


be printed with the testimony. Marked “Exhibit C.” 
FERDINAND W. Peck, being sworn in behalf of plaintiff, testified : 


Q. Where do you reside? 

A. In Chicago; I suppose my legal residence is in Chicago. I 
have been in the habit for several years of spending the summer 
season at Oconomowoc, Wisconsin. 

Q. I would ask you to state if you are acquainted with the plain- 
tiff; and, if so, how long have you been? 

A. Yes, sir; 1 am very intimately acquainted with the plaintiff. 

Q. Were you acquainted with John 8. Kenyon in his lifetime? 

A. I was very intimately acquainted with him. 

Q. Where did you know him? 

A. I knew him at Oconomowoc, Wisconsin, and have met him 
elsewhere, but generally there. 

Q. About how long was your acquaintance? 

A. My acquaintance lasted over a period of, I should say, fully 
ten years. 

Q. I would ask you to state if you are acquainted with the prem- 
ises In Oconomowoc on the south bank of Lake La Belle, known as 
the Breck property, that Mr. Kenyon was erecting a house on? 

A. Yes, sir; I presume that was the place that has since been 
called “The Oaks.” 

Q. Yes, sir. | 

A. I am well acquainted with the place, and have been there 

many times. 
200 Q. State whether you ever had any conversation with the 
deceased, John S. Kenyon, in relation to that property being 
transferred to the plaintiff, or otherwise. 


(Objected to.) 


A. Yes, sir; I recollect various interviews; I do not say, but I 
may say ers interviews. 
Q. State fully each interview in relation to that matter. 


Mr. Jenkins: And the time. 


A. I will state generally that I cannot state the conversations in 
detail, nor the exact times. During the summer of 1881, while 
spending the summer at Oconomowoc, I had various interviews 
with Mr. Kenyon on the subject of the premises in question, two of 
which I remember quite distinctly, though of course I cannot fix the 
exact dates, any more than it was during that summer season of 
1881; one occurred upon the premises in question. I had gone over 
there in a sail-boat with Mr. Kenyon and Mr. Sutton, who, I think, 
is the husband of the plaintiff, and he said to me after examinin 
the premises that he was building that place for—I think he sai 
*“ these children,” alluding to Mrs. Sutton and her husband ; that he 
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intended to give it to them as a home; that Mr. Sutton’s health, he 
thought, was much better in Oconomowoc than in New York or else- 
where, where he had been in the habit of living, and he was deter- 
mined to get them fixed comfortably in that section or locality ;. he 
thought the place was eligibly located and pleasant for them; that 
Mr. Sutton was taking a great interest in the construction of the 
building, in which he was prominent as the superintendent, or work- 
man, if vou please, for that purpose, and that his idea in having it 
constructed was to make it a home in the future for Mr. and Mrs. Sut- 
ton, calling them his children, and by the names of Sortie and 

Charlie; that is one interview—that is the substance of it. 
201 Another time I recollect being on Lake La Belle in a little 

yacht called “The Sprite,” which Mr. Kenyon was in the 
habit of sailing, when he said to me, in substance—I cannot remem- 
ber the language or the details of the conversation, but in substance 
what I have related as having been said at this time on the prem- 
ises in question. 

Q. Any other conversation that you remember? 

A. I cannot state defininely as to time or place, but on many occa- 
sions during the said summer of 1881 Mr. Kenyon gave me to un- 
derstand that his purpose in building the improvements upon the 
premises was for the use and occupation of Mr. and Mrs. Sutton as 
a home. I remember being upon these premises with Mr. Kenyon 
on at least 15 or 20 occasions during that summer, and I think on 
nearly every occasion something arose in our talk—we were very 
intimate and social when we met—that gave me that understanding 
as I have stated. I may. add that he stated he had had a comfort- 
able home with these people, and was very grateful for them for 
their care and attention during the various times of illness, and was 
glad to be in a position to build such a place for them to use after 
his death ; that was the substance of what he gave me to understand. 

Q. You may state if you can recall to mind any conversations of 
his in which he mentioned about his remaining with them in the 
future. | 


(Objected to.) 


A. I inferred from what he said that he intended to remain with 
them as long as he lived. I do not remember whether he distinctly 
said so in so many words or not to me. 

Q. I would ask you to state if you know who erected the boat- 

house and worked upon it on that place. 
202 A. I know that Mr. Charles T. Sutton did a great deal of work 
on it; I guess the entire work on it; it was his own idea and 
design, I think. 

Q. You may state if you know who had possession and manage- 
ment and care of the property. 

A. I should say that Mr. and Mrs. Sutton had possession of the 
property as soon as any possession was taken by anybody, and have 

ad the management and care from the time of its inception, as I 
understand it, up to the present time. 
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Cross-examined: 


Q. When was this first conversatien which you have related—as 
to what time in the season ? 

A. I have already stated I could not state as to what part of the 
season definitely. I said it was very soon after the beginning of 
these improvements upon this property. . 

Q. Do you remember of Mr. Kenyon going to New York that 
summer ? 

A. It is my recollection that he did go to New York. I know he 
frequently went during the summer season, and returned to Oco- 
nomowoc before the fall. 

Q. Do you remember how long he was away that summer on his 
visit to New York? | 

A. No, sir; ( do not. 

Q. Do you remember at what period of the summer he went? 

A. No; I don’t remember that. I do not remember, sir. 

Q. Do you remember whether this first conversation was before he 
went to New York or ufter his return ? 

A. I am quite positive it was before he went. 

Q. And the second conversation. 

A. I could not recollect as to that. 

Q. Was that before he went or after his return? 
203 A. I could not recollect. I think there were several con- 
versations both before and after on the subject. 

Q. In this narration of those conversations you have not under- 
taken to give the language Mr. Kenyon used ? 

A. No, sir; certainly not. I had no occasion to fix it in my mind. 


Q. It was a casual conversation such as frequently happens be- 
tween friends ? 


A. Yes, sir. 
Q. You have only given your recollection of the substance? 
A. Yes, sir; that is all; and the idea it carried to my mind was 


| | clear and distinct as to his intentions 


Your impressions at that time? 
A. Yes, sir. 


Q. What do you mean by possession as you use the word ? 
A. In answering that question I hesitated, because it was rather 


an indefinite term. Legal possession in one thing, actual ssion 
is another kind of possession, and temporary possession is another 
kind of ion. I answered it as intelligently as I could by 


stating that as soon as the improvements were in such a condition 
that anybody would be apt to take possession, I think Mr. and Mrs. 
Sutton took possession. 


Q. Was there any possession taken or any one left on that place 
until after Mr. Kenyon’s death? _ . 


A. I cannot say as to that, as I do not remember distinctly the 
date of Mr. Kenyon’s death. I know that Mr. and Mrs. Sutton 
were there daily ; whether the premises were so far completed before 


his death that they remained over night I cannot sa 


Q. Did not Mr. and Mrs. Sutton, in the fall of 1881, accompany 
Mr. Kenyon to New York? 
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A. I am not sure, but I think they did. 

Q. And did they return until after Mr. Kenyon’s decease ? 
204 A. That I cannot say. I was not there and would not be 
in a position to know anything about it. 

Q. Up to the time that you left Oconomowoc yourself, in the fall 
1881, did not Mr. and Mrs. Sutton and Mr. Kenyon occupy the little 
house on Main street ? 

A. My recollection is that they did. 

Q. You were at Oconomowoc during the summer of 1882? 

A. Yes, sir. , 

Q. And during the summer of 1882 Mr. and Mr. Sutton occupied 
what is known as the little house on this place in’ question, “ The 
Oaks,” did they not? 

A. I think they did. I called upon them there on several occa- 
sions. 

Q. Had they ever occupied that house, to your knowledge, prior 
to the summer of 1882? 

A. I think not, though I am not entirely positive. 

Q. Might I ask you what your profession or business is ? 

A. It is a hard question to answer. I am interested in and rep- 
resent a good many interests, consisting of real estate, railroad prop- 
erty, etc. All my time is taken up in the management of those in- 
terests. 

Q. How intimate may I ask you were you with Mr. Kenyon? To 
what extent was that intimacy ? 

A. I was exceedingly intimate; saw him almost daily almost 
every summer for ten years during a period each summer of three 
months at least. He was at my house constantly, and I was where 
I could meet him almost daily. 

Q. Did you ever have any conversation with him as to the terms 
upon which he was living with Mr. and Mrs. Sutton ? 

A. No, sir; not especially that I can recollect. I had an opinion 

as to those terms, but indirect and indefinite. Whether I 
205 derived that opinion from anything he said to me I do not 
remember. 

Q. He was represented to be a gentleman of property and leisure? 

A. Yes, sir. 

Q. What were the financial circumstances of Mr. Sutton as you 
understood them ? 

A. I always understood that Mr. Sutton was not a gentleman of 
means and owned comparatively little property. 

Q. What was the habit of Mr. Kenyon as to being outspoken or 
reticent in regard to his matters? 

A. Ido not think he was a very outspoken man in disposition, 
and probably would not have said what he said to meif we had not 
been intimate and met so friendly, and he knew that I felt an in- 
terest in what was going on about Oconomowoc and its improve- 
ments, etc. ; 


Henry H. Suureor, called by plaintiff, being sworn, testified: 
Q. Where do you reside? 
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A. In Chicago. . 

Q. Are you acquainted with the plaintiff in this case, Sarah 8S. 
Sutton ; if so, to what extent? 

A. Ihave known her quite well for the last eight or ten years ; 
ever since they have been in Oconomowoc. 

Q. Also with her husband ? 

A. Yes,sir; more intimately with him, because I have associated 
with him in boat-building, boating, and one thing and another. 

Q. Were you acquainted with John S. Kenyon in his lifetime? 

A. Yes, sir. 

Q. State when and where, and to what extent. 

A. All through his life at Oconomowoc, extending over some 7 or 
8 years somewhere. 

Q. Were you at any time a resident of Oconomowoc? 

A. Only for the summer season; I have been for the last 20 

years. : 
206 Q. You own property there and are interested in its im- 
provement, I suppose? 

A. Yes, sir; largely. 

Q. Are you acquainted with this property in dispute, described by 
the last witness? 

A. Yes, sir. 

Q. About how long have you been acquainted with that? 

A. 20 years 

Q. You may state as to the fact whether you had any conversa- 
tion with the deceased, John S. Kenyon, in relation to his objects in 
buying that property and whom he was buying it for. 


(Objected to.) 


A. Well, sir, I never had but one conversation with Mr. Kenyon 
on the subject in question. I had been out riding on horseback 
around Lake La Belle in the morning and I stopped at this new 
place they had purchased perhaps a few months before. While I 


_ was sitting on my horse Mr. Kenyon was sitting on a pile of lumber, 


and I asked him, “ What are you doing here?” He says, “I am 
building a home for Charlie,” meaning Mr. Sutton; and I said, 
“What are you going to do with the little house?” He says, “ We 
are going to improve it and see if we can make this thing self-sup- 
porting,” or some such thing. I inferred they were going to make 
a little summer resort and put the Suttons in a position where they 
could support themselves. I said, “1 do not know but I can find a 
tenant for it.” I mentioned the name of my sister-in-law, who lived 
in Chattanooga, and was talking of coming the nextsummer. That 
is all the conversation I had on the subject. | 

Q. Did he make any reply when you said you could find a tenant 
for it? ) 

A. No, sir; that is all the conversation I ever had with him. 
_Q. I will ask you to state if you know who built the boat-house, 


constructed it. | 
A. Mr. Sutton built it himself entirely, I think; he may have had 
~ some little help, but he did most of the work himself. 
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207 Q. Who  cageen | was in possession of the property ? 

A. Mr. Sutton had the management of it, certainly as far 
as the management was concerned was in possession. I very fre- 
quently went over there and found them all in possession, sitting 
under the trees. 

Q. Whom do you mean by “all?” 

A. Mr. and Mrs. Sutton and Mr. Kenyon. 

Q. The three were frequently together ? 

A. Yes, sir; they were always together. 

Q. Can you state as to the facts whether Mr. Sutton had the boats 
and other things fixed over there on the eee 

A. Yes, sir; I helped him get one in the boat-house myself. 

Q. To what extent had he his boats and things in the boat-house? 

A. I think this was in the spring when the boat-house was built; 
it was some time earlier than they started the house. The boat-house 
was finished,and when he put the boats in he took two old barges— 
I think they were left on the other side—took them in there, and put 
some things in the barn. 

Q. What things in the barn? 

A. I don’t know, sir. : 

Q. Can you state further as to ariy acts of possession, or what 
other things he had there on the place? 

A. I don’t remember anything particularly except lumber and 
stone and grading—they had teams there grading at different times 
I was over there; I was over there a great many times during the 
summer, in a boat and on horseback. 

Q. Who was the general manager there apparently? 

. os I thought Mr. Sutton; I always understood he paid all* the 
ills. 


Defendant moves that the last answer be stricken out. 


Q. You may state if you think of any further acts of possession 
that Mr. and Mrs. Sutton did. 
A. I do not know of any other. 
208 Q. You think of no further conversation than the one you 
have stated ? 
A. No, sir; I had none. 


Cross-examined : 


Q. When was that conversation ? 

A. I think in the latter part of the summer, or early in the fall 
of 1881. 

Q. Did you understand from that conversation that Mr. Kenyon 
had deeded that property to Mr. Sutton ? 

A. I did not, sir. 

Q. But that he intended to give it to them ? : 

A. Yes, sir; as a permanent home. 

Q. What did you understand to be Mr. Sutton’s pecuniary ability 
at that time? 

A. We always thought at Oconomowoc that they were more or 
less dependent upon Mr. Kenyon. 
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| i] Q. Did you_suppose or understand that Mr. Sutton was paying 
| H | for the building of this house from his own means? 
ie A. From Mr. Sutton’s own means? 
ie Q. Yes, sir. 


; A. No, sir; I supposed it was being paid for by Mr. Kenyon. | 
ia Q. The possession you have been speaking of is such possession 
. | He as any one has who is improving and building a house? 
| A. Yes, sir. 
i Q. You saw Mr. Kenyon there ? 
| A. Yes, sir. 
| Q. As frequently as any one else? 

| A. No, sir; he left at one time, and Mr. Sutton was left in entire 
; charge, and spent all his time there. 
age Q. That was while Mr. Kenyon was absent in New York? 
LHe | A. I do not know where he was. 
| = ee Q. During the summer? 
re A. I think sO. 

os ee Q. Do you know of Mr. and Mrs. Sutton in the summer of 1882 
ih | occupying the little old house? 
| | | A. Last summer? Yes; they occupied it. 
| 209 Q. Did you ever know them to occupy it before last sum- 

mer? 
A. Not unless they occupied it in the spring; they might have 

‘= done so before we came there. | 
| ee 2. Before January, 1882, did you ever know them to occupy it? 
| | A. No, I did not. 
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Re-examined : 


Q. You say you understood; how did you understand it; did you 
have definite knowledge, or was it what you inferred ? 

A. It was quite definite when he told me plainly he was going to 
build this home for Charlie, or some such words. 

Q. I refer to the means you spoke of. He asked you if you in- 
ferred. I ask you if it isa mere inference, or if vou have any posi- 


tive knowledge ? 
A. I had no knowledge only what such an answer would give 


me. 
Q. All your inferences were derived from that statement ? 


A. That is all. 
(Title of Cause.) 


Depositions of witnesses taken pursuant to the annexed stipulation 
and notice, before John A. Shields, .. United States commis- 
sioner, at his office, in the city of New York, on May 29th, 1883, 


and following days. , 
3 | New York, May 29th, 1883. 


Ba. ‘or complainant—Geo. F. Westover, Esq. 
r defendants—Edgar K. Brown, Esq. 


| 7 rer also appeared Erastus F. Brown, Esq., one of the defend- 
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210 Depositions of Witnesses for Complainant. 


SaMuEL A. Hi11s, being duly sworn and examined, testified as 
follows: 


Direct examination by Mr. WEsToverR: 


Q. Where do you reside? 

A. At 53 East 123d street, New York city. 

Q. What is your profession ? 

A. Practicing physician. 

Q. How long have you been a practicing physician ? 

A. Since 1846. Perhaps I might say, in connection with that, 
that there was a part of that time that I was not in active practice. 

Q. Did you know John 8S. Kenyon in his lifetime ? 

A. Yes. 

Q. How long before his death were you acquainted with him? 

A. My first acquaintance with him was in 1847. 

Q. Do you know where John S. Kenyon resided in the winter 
months during the last two or three years of his life? 

A. In 124th street in this city; the number I do not remember; 
it was near Second avenue. | 

Q. Do you recollect his death? 

A. Ido » 

Q Do you recollect now in what month and year his death oc- 
curred ? 

tg I do not recollect just now; by reference to my books I could 
tell. 


(It is admitted that he died in January, 1882.) 


Q. You recollect the circumstances of his death ? 

A. I do. 

Q. Where did he die? 

A. At his place of residence on 124th street, before mentioned. 

Q. Did you attend him during his final sickness ? 

A. Yes. 
211 Q. When were you called to attend him at his final sick- 
ness ? 

A. I cannot give the date, if you want the exact date of the month, 
without reference to my book, bat j it was on the evening of the day 
on which he was taken ill. 

. What time in the evening, about ? 
. About ten to eleven, as my memory serves me. 
. Who called you? 
. The servant girl at the house. 
' ce you go that evening in answer to the call ? 
es. 
. Whom did you find at the house ? 
. I found Mr. Kenyon and Mrs. Sutton; I do not recollect 
whether there were others; those were there. 
Q. Was the girl there that called you? 
A. The girl was there, yes; I saw her. 
17—1053 
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Q. Do you recollect her name? 

A. No; I do not. 

Q. How near your residence was Mr. Kenyon’s? 

A. Some four to five hundred feet away. 

Q. On the same street ? 

A. Yes. 

Q. Who resided in the house with Mr. Kenyon ? 

A. Mr. Charles T. Sutton and his wife. 

Q. Is she the Sarah S. Sutton who is complainant in this suit? 
A. Yes. 


Q. When you went to the house in what condition did you find 
Mr. Kenyon? 

A. I found him lying upon the floor in the back parlor, with his 
head bolstered a little; he was in a semi-unconscious state—physi- 
cally almost in a state of collapse ; with cold extremities nd slow 

ulse. 

: Q. Who was then attending him ? 

A. Mrs. Sutton. 

Q. How long did you stay with him that night? 

A. I stayed all that night. 

Q. How long was he sick after that—previous to his death ? 

A. I think it was the fourth day of his sickness that he died. 
212 Q. The fourth day after he was taken sick ? 
A. Yes. 

Q. The fourth day, was it, after you were called ? 

A. I think it was the fourth day. 

Q. Did you visit him frequently or much of the time during that 
final sickness? 

A. Yes. 

Q. How much were you at his house with him during that sick- 
ness? 

A. Nearly all the time each night and the larger part of the day ; 
not all, but was out and in during each day. 

Q. Who had charge of him during that sickness as nurse; to 
whom did you give directions for his treatment? 

A. To Sarah S. Sutton. 

Q. How much was Mrs. Sutton in his company and how much 
did she give him attention during his last illness? 

A. She was there all the time, save one occasion she was out a 
little time, as I remember ; she was constantly with him, I might 
say. 

0 Nights ? 

. Nights as well as days. 
Were you there at his death? 
I think I was not just at the time that he died. 


‘ “ ust previous to his death ? 
es, 
Was Mrs. Sutton with him then ? 
Yes. 
Of what disease did Mr. Kenyon die? 


. We would call it appoplexy in common parlance. 
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Q. Previous to that final sickness had you seen Mr. Kenyon very 
often ? 

A. Yes. 

Q. Had he complained to you previous to that sickness of any 
pains which you would consider symptoms of anv particular dis- 
ease, or not? 

A. I have heard him speak of his head troubling him many 
times—I might say for years. 

Q. From your knowledge of Mr. Kenyon’s physical health 
213 and condition during ney few years of his life, was it safe 
to leave him without an attendant or nurse? 


(Objected to on the ground that the acquaintance of the witness 
with Mr. Kenyon has not been shown to be sufficient to lay the 
foundation for an answer to this question, which would be the an- 
swer of an expert.) 


A. To answer that properly, as appears to me, I should say that 
after his sickness, which has not been shown here at all, but which 
I had been informed of, I had observed when I had occasion to see 
him, as I did in the winters, and sometimes in the summer, that in 
his condition he showed signs of weak ness—infirmities, I might say, 
of body; not particularly of mind that I know of, as I had not any 
business transactions with him, but I had observed that there was a 
weakness of his physical powers. 

Q. Did he or did he not require more than ordinary attention and 
care. 


(Same objection.) 


A. I should say yes. 

Q. Did you sometimes visit the family, Mr. and Mrs. Sutton and 
Mr. Kenyon, at their residence? 

A. Yes. 

Q. Do you remember at what time they came to their residence 
in 124th street, this city, from the West? 

A. In the fall; I do not remember the date. 

Q. How often were you in the house after their arrival here in the 
fall, during their stay here, previous to Mr. Kenyon’s death? 

A. Sometimes once a week, sometimes twice, sometimes three times. 

Q. Whom did you usually see when you went there? 

A. Those of the family that would be home; it was not always 
the same; if they were all there I used to see them ; by the family 

I mean Mr. Kenyon and Mr. and Mrs. Sutton. 
214 Q. Do you know anything about Mr. Kenyon’s having been 
sick any portion of that winter, previous to his final sickness? 

A. I do not recall, now, anything special. 

Q. Do you know how the sleeping apartments were arranged in 
that house—as to Mr. and Mrs. Sutton’s and Mr. Kenyon’s? 

A. Yes. 

Q. How were they? 

A. Mr. Kenyon had the front room, and Mr. and Mrs. Sutton the 
back room on the second floor. 
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Q. The rooms were on the same floor? 

A. The same. 

Q. Were they connected ? 

A. Yes, there was a door between them. 

Q. Do you know, from anything that Mr. Kenyon and Mrs. Sut- 
ton together have told you, or from anything that Mr. Kenyon him- 
self has said to you, the reason for this arrangement of the sleeping 
apartments? 

A. No. DoI understand “together” to mean when in the pres- 
ence of the other? 

Q. Yes? 

A. No. 

Q. Do you mean “No to both parts of the question? 

A. I mean that there never was anything said to me when the two 
were present, touching this point, that I remember. 

Q: Or when Mr. Kenyon was with you alone? 

A. I do not recall anything. | 

Q. Who was Mr. Kenyon’s housekeeper that winter ? 

A. Mrs. Sutton. 

Q. Do you now recall how many winters they resided in that 
house ? 

A. I think that was the third. 

Q. During each of these winters who was Mr. Kenyon’s house- 
keeper ? 

A. Mrs. Sutton. 

Q. Do you know whether Mr. Kenyon needed any nursing or care 

by reason of being indisposed during either of the three win- 
215 ters that they resided there—any portion of the time? 
A. If by that you mean being especially an invalid, I should 
say no. 

Q. I mean as to the fact; do you know whether he did need care 
or nursing by reason of his condition ? 

A. I do not recall. 

Q. You do not know? 

A. No, sir. 

Q. Did you ever hear Mr. Kenyon, in conversation, say anything 
about a place called the Breck place at Oconomowoc ? 

A. I say no, as far as Breck is concerned—I do not remember that 
—e about the place, yes. The term “Breck” I do not re- 
call. 

Q. When did you hear him talk about a place at Oconomowuc? 

A. The winter before his death, I think. 

Q. Where were you then ? 

A. At his house. 

Q. Who else was there ? 

A. Mr. Sutton and Mrs. Sutton. 

Q. Were you all together ? 

A. Yes. 

Q. What was the subject of conversation ? 

A. Plans for a house on the place. 

Q. Were their plans there ? 
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A. Yes. 

Q. Who had them ? 

A. Mr. Sutton. 

Q. Was it then and there said who made the plans? 


(Objected to as leading.) 


A. Yes. 
Q. Who was it said then and there did make the pians ? 
A. Mr. Sutton. 
Q. What was said by them in your presence and in their presence, 
about the plans, or either of them? 
A. The matter of detail—interior arrrangement—was the subject 
under consideration. 
Q. Was it said for what the plans were? 
A. For a house. 
Q. To be built where ? 
A. At Oconomowoc, on this place which had been spoken of. 
216 Q. Did the plans indicate a large house or a small house ? 
A. I should say a large house. 
[Q.] Was it said whose that was that they were building? 


(Objected to as leading. The witness should be called upon to 
state what the general conversation was.) 


A. I do not recall whether it was in so many words, but the tenor 
of the conversation was that it was to be built as Mrs. Sutton wanted 
it. If she wanted anything changed in the interior arrangement, it 
was to be changed. “ Have it just at you want it,” said Mr. Kenyon. 

Q. What was said specially, if anything, about the arrangement 
of the house ? 

A. At this particular conversation the point was closets, doors, 
stairs; perhaps halls might come in. 

Q. What did Mr. Kenyon say about the plan ? 

A. “Arrange it within as you choose.” 

Q. To whom did he address that remark ? 

A. Mr. Sutton was sitting there with the plans before him on the 
table; Mrs. Sutton was there and myself, and we were studying 
the plans—the arrangement of them—together. 

Q. Did Mr. Kenyon say anything about the arrangement of the 
bed-rooms in the new house to be built there? 

A. I recall nothing. 

Q. Did Mr. Kenyon say anything further about the erection of 
the house ; or did he say anything about the use to which it was to 
be put, or anything of that kind, that you now recall? 


(Objected to as leading, and that the witness should be asked gen- 
erally what the conversation was.) 


A. I recall nothing. 
Q. Did he say for whom the house was to be built? 


217 (Objected to on the same ground, and that the witness had 
already stated that he had no knowledge on that point. 


” 
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A. Ido not say that I have not any knowledge, but that Mr. Kenyon 
did not then and there say. 

Q. Have you any other knowledge, apart from that particular 
conversation, about that house or place at Oconomowoc? 

A. Yes. 

Q. What is the source of that knowledge ? 

A. I have heard Mr. Kenyon speak of going to build this house, 
or a house; I have heard Mr. Sutton speak the same, and Mrs Sutton. 
speak of it. . 

Q. What have you heard Mr. Kenyon say about this house at 
any other time then the time to which you have already testified ? 

A. All that I recall of hearing him say was at this time ; perhaps 
not at this particular point of time when we were around the table; 
but during that winter it was more than once the subject of conver- 
sation—the plans were, and the house to be built; and I think 
more than once I have heard him say what I have mentioned ; that 
“‘ you can have it as you want.” Not only the interior but the 
exterior seemed to have been all fixed ; there did not seem to be any 
criticism on the general line of that; but the interior part of it was 
the subject of this particular conversation. 

Q. When, in those conversations, he used the phrase “ You can 
have it as you want ””—to whom was that addressed ; who was meant 
by “ You?” 

A. Mrs. Sutton. 

Q. Were you ever at Oconomowoc? 

A. No. 

Q. Have you any other knowledge derived from Mr. Keynon 
ene this matter in dispute between the parties to this con- 
troversy that you now recollect ? 

A. I do not recall anything. 

Q. You spoke of having had some conversations with Mr. Sutton 

and with Mrs. Sutton; were those in the presence of Mr. 
218 Kenyon? I mean were those in the presence of Mr. Kenyon, 
and were they other than the conversations concerning which 

you have already testified ? 


(Objected to on the ground that the witness has already stated 
that the conversation which he recollected as having had with Mr. 
Kenyon when Mr. and Mrs. Sutton were present was a conversation 
which he has now detailed, and which took place at the house when 
the plans were spoken of.) 


A. No. 
Cross-examination by Mr. Erastus F. Brown: 


Q. Referring to the time when you were called in to attend Mr. 
Kenyon in his last sickness, please state who were present at that 
time, during that evening, if you recollect. 

A. Other than those mentioned ? 

Q. State whom and all. | 

A. There was Miss Maria Kenyon—I think I saw her there; and 
I think Miss Lizzie Kenyon—I cannot say now—my impression is, 
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Mrs. Brown; the sisters, one or more of them. I cannot say 
whether they were all three there or not, and yet they might have 
been all there. 

Q. You were there from time to time, as I have understood from 
your testimony, from the time he was first taken sick to the time of 
his death ? 

A. Yes. 

Q. Who were present there doing that period, from time to time— 
mention the names of any that you can call to mind? 

A. Dr. Brockway, Dr. Freeman, Mr. Kenyon’s sisters, his nephew, 
Frank. A. Kenyon. I cannot recall every one; I remember those ; 
there might have been others ; I presume there were. 

Q. What service, if any, was rendered by those various persons 
then present, not including the doctors whom you have mentioned. 


(Objected to as irrelevant.) . 


219 A. Let me understand—meaning the entire list of those 
mentioned—Mr. Sutton, Mrs. Sutton, Miss Kenyon, Mrs. 
Brown? Is that what I understand ? 

Q. Yes; what service was rendered by the various persons ? 

A. Mrs. Sutton sat by his bedside almost constantly—was on her 
knees on the floor, I believe, or sitting down by him, when I went 
in; Miss Maria Kenyon, I think, rendered some service—some little 
thing—when I was there; so did Mr. Frank Kenyon, in something 
that we had to do—help to turn Mr. Kenyon, or something of that 
kind; and all those little things that a friend could so readily do 
was done by them as best they could. 

Q. When you stated on your direct examination that Mr. and 
Mrs. Sutton were there during this period it was not your intention 
to say that no assistance was rendered by any one else? 

A. No. 

Q. During this period of four days of his sickness these various 

versons you have referred to were present, were they not, the greater, 
if not the entire, portion of the time? 

A. As I remember some one of them, I should say, was there ; 
they were out and in; I kept no record, and did not charge my 
mind with it, but I remember they came in and out, and if there 
was anything they could do they were ready to do it. 

Q. The case at that period of time was so cupuem that really 
much assistance could not be rendered; is that so? 

A. It was not a hopeful case. 

Q. State, if you please, what service was rendered by Mr. and Mrs. 
Sutton during those four days. 

A. Mrs. Sutton, as I have stated, was by his bedside, you might 
say, constantly, with very Itttle exception, during the entire time; 
I remained there three nights; Mr. Sutton was not there so con- 

stantly; Mrs. Sutton was his nurse, and whatever special di- 
220 rections were given were given to her, though there were 
some things done by others. 

Q. What was the character of Mr. Kenyon’s sickness? 

A. There was no autopsy, but I should consider that there was 
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serious trouble, had been for years, in the head, pertaining to prob” 


ably one of the arteries, which finally gave way, and which was the 
cause of his death; the symptoms pointed to that; the headaches, 
&e., which he had were indicative of a trouble not of recent origin. 

Q. In your professional practice you have been called in a num- 
ber of times to attend such cases? . 

A. I have. 

Q. Is it not a fact that many who have had attacks of a like char- 
acter have been, during their previous lives,and up to the period of 
such attack, strong and hearty men, apparently ? 

A. That such cases occur, and then are taken and die suddenly? 
Oh, yes, of course. 

Q. So the fact of such a death by appoplexy, I think you said, 
would not militate against the fact that during the previous life of 
the person who had such an attack he was, to all appearance, hale 
and strong, and able to attend to his daily calling and daily busi- 
hess like other men? 

A. We know that it is a fact. 

Q. How long have you been acquainted with Mr. Kenyon ? 

A. About thirty-five years up to that time. 

Q. You were on intimate terms with him? 

A. Yes, I suppose I might say so; not the closest intimacy, but 
neighborly. 

Q. You are a brother-in-law of Mr. Sutton ? 

A. Yes. 7 

Q. You were associated with Mr. Kenyon, were you not, for a 
time, as an officer of the Harlem Savings Bank ? 

A. Yes. : 
221 Q. Had you ever, during your long acquaintance with Mr. 
* aaa been called to attend him previous to this time? 
A. No. 
~Q. During these three years in which he resided in the winter 
season in New York he resided at 308 East 124th street. — 

A. I think that was the number. 

Q. And the number of your residence ? 

A. No. 234 East. 

Q. On the other side of Second avenue? 

A. Yes. 

Q. Up to how late a period did Mr. Kenyon act as an officer of the 
Harlem Savings Bank ? | 

A. I cannot give you the exact time, but some time ; some two or 
three years before he resigned; it might have been three or four 
years before that he resigned. Before that he was a nominal officer 


only. 
6. During the time that he was connected with that bank did he, 
to your knowledge, perform any service there? 
_ A. He performed some—yes. 
Q. In the making up of accounts that is so, is it not? 
A. I would see him at a table with books, along with the presi- 
di and interest; such things as pertained to the duties 


dent; I suppose they were going over the accounts—perhaps making 
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of his office, and yet it was mainly done by others. 

Q. Of your own knowledge do you know the fact of Mr. Kenyon 
being confined to the house—to his house in Harlem—by sickness 
previous to his last sickness ?. 

A. No. By that I mean sickness so as to need medical attendance. 
I have heard him speak of being ill and being kept in a day or two; 
have heard himself speak of that; when I have missed him and 
made inquries after his health he would say, “ I have not been very 
well ”—“ I have been home.” 

Q. Were you able to judge from the statements made to you at 
that time that his sickness was not serious, but that he was indis- 

posed with headache? 
222 A. I have heard him speak several times of his head troub-' 
ling him very much, and I have asked him why he stayed 
west rather than in Harlem, and he said he couldsleep better there. 

Q. Was your acquaintance sufficiently intimate with Mr. Kenyon 
to know whether he was during the day, and at night oftentimes, 
alone Ly going to and fro from his house and other places ? 

A. Yes. 

Q. What is the fact—you met him oftentimes alone on the street ? 

A. Oh, yes. 

Q. During the day and at night? 

A. I cannot say as regards night, but during the day I have known 
of his going around a few years before his death. 

Q. Frequently up to the time of his death ? 

A. I do not know how frequently, but occasionally I would meet 
him and know of his going. 

Q. Have you ever noticed anything in Mr. Kenyon’s bearing or 
his apparent state of health during the time that he was so absent 
alone that would lead you to think that he needed the care and 
attention of some one to assist him in his goings thus to and fro? 

A. A man having an attack as he did a few years before ought 
not to go very risen ev at any time, especially in the physical con- 
dition in which he was, suffering so long as he had been, and con- 
tinued to, from his head. Of this he has spoken to mea number of 
times—shaking his head, “So much pain ;” he said it hurt him. 

Q. Is it not your experience as a physician during the years of 
— practice that many men who have been able to attend to their 

usiness, and did not need care and attention, suffered from pain in 
their head to a greater or less extent ? 


(Objected to as irrelevant.) 


A. From what Mr. Kenyon had said to me I considered 

223 the cause of the pain in the head different from ordin 

headache, which so many people have at times and whic 
passes off. That is the way it impresses me, and had so done for 
years, and more especially by reason of what he had said, that he 
could not sleep at night, and would lie awake for many hours—my 
impression was—and perhaps for all night, sometimes, or nearly so; 
he was not a man that was apt to say a great deal, but sometimes 
in speaking with me he did speak this. | 
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Q. Did not Mr. Kenyon, from the time of your acquaintance with 
him up to the time of his last sickness, appear to be an active man? 

A. Active; yes. 

Q. Do you know whether his state of health was such during the 
time that he resided in New York, in the winter, that he was un- 
able to attend to his various engagements ? 

A. I do not know that. 

Q. Do you know of any care and attention that Mrs. Sutton gave 
to Mr. Kenyon previous to his sickness—I now refer to your own 
knowledge—from the time you knew him—based on what you have 
seen and know, and not upon other persons’ statements ? 

A. From what I haveseen those winters that they resided here in 
New York,on 124th street, I had considered that Mrs. Sutton was look- 
ing after his wants, as a daughter would look after the wants of a 
father, whether they were of the character of'a sick or well —, or be- 
tween; it seemed to be her care to do so—her purpose to do so. 

Q. She was a member of his household there? 

A. Yes. 

Q. And attended to all matters that would devolve upon a lady 
in that capacity ? 

A. So far as I ever saw. 

Q. You know from your acquaintance with Mr. Kenyon, 

224 and from your acquaintance, I judge, with his property and 

business, that he had many things to attend to while in Har- 

lem, in the way of looking after his real estate, and collecting his 
rents, and attending to various other matters? | 

A. I suppose he did, so far as I know. I did not know that he 
did it, yet I supposed that he did. 

Q. Do you not know the fact that he died possessed of bonds of 
various companies? 

-A. I understand so. 

Q. Do you know whether any one attended to the collecting of his 
moneys—dividends and interest—save himself, while he was in New 
York. 

A. I do not. 

Q. Your impression is, from all you know, that he did attend to 
it himself? | 


(Objected to.) 


A. I know nothing to the contrary. 


Redirect examination by Mr. Westover: 


a. Aa Mr. Kenyon a member of church ? 
. Yes. 

Q. Of what church ? 

.A. The Harlem Presbyterian Church. 

Q. Who was the pastor of that church ? 

A. Rev. J. S. Ramsay. 
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Recross-examination by Mr. Erastus F. Brown: 


Q. He was a member of the board of trustees of that church, and 
also a member of the session ? 

A. Regarding his being a trustee, that I know from his having 
told me; but us to the session I do not know. 

Q. Do you know of the fact that during the time he was in New 
York, while he was a trustee, he attended at night the various ses- 
sions of the board and transacted business there and returned to his 
home, unaccompanied ? 

A. I do not know. 


(By consent, the signature of the witness is waived.) 


225 CAROLINE M. HILts, being duly sworn and examined, tes- 
tified as follows : 


Direct examination by Mr. WESTOVER: 


Q. You are the wife of the witness who has just testified, Doctor 
Hills ? 3 

A. Yes. 

Q. oa I believe you are a sister of Mr. Chas. T. Sutton ? 

A. Yes. 

Q. Are you acquainted with Mrs. Sutton, the complainant in this 
proceeding ? | 

A. I am. 

Q. Have you known her for many years? 

A. Yes. 

Q. How long have you been acquainted with Mr. Kenyon, the de- 
ceased ? 

A. I cannot state the exact number of years, but about 35 I should 
think ; somewhere near there. 

Q. He was formerly for many years a resident of the city of New 
York, or of Harlem, was he not ? 

A. Yes. 

Q. Do you know anything about where his summer residence has 
been for many years? 

A. Yes, the last many years of his life. 

Q. Where has he spent a portion of his time, outside of New York, 
if you know? i 

A. In Oconomowoc, Wisconsin. 

Q. Do you know when he first commenced to go to Oconomowoc? 

A. I do not remember. 

Q. About how many years in your estimation, without remem- 
bering exactly? 

A. I could not tell. 

Q. Well, it is several years ? 

A. Yes, a number of years. 

Q. Do you know at whose house—with whom he staid and lived 
while at Oconomowoc? , 

A. The first summers? 

Q. Yes, at any time that he has been there? 
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A. In Mr. Westover’s house some parts of the time. 


226 Q. Were you yourself at Oconomowoc? 


A. Yes. 

. Have you ever seen Mr. Kenyon there? 
. Yes. 
Where were you, then, when you saw him there? 
. At Mrs. Sutton’s. 
Mrs. Sutton was then keeping house there ? 
. Yes. 
Where did she live in Oconomowoc ? 
. On the main street. 
In what kind of a house was that ? 
. It was a cottage. 
Q. A small cottage ? 

. A small cottage. 
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A 
Q. Do you know this place that is in dispute in this suit that is 
called here the “ Breck” place—the Oaks ? 


A. Yes. 

Q. You know the place? 

A. I have been there. 

Q. When were you there—what year ? 

A. Some five years ago. 

Q. Do you know where Mr. Keyon spent the winters—the winter 


of his death and the two winters previous to his death ? 


. In Harlem. 

At 308 East 124th street ? 

Yes. 

.. With whom did he reside, or who resided with him there? 
Mr. and Mrs. Sutton. 

Who was the housekeer there ? 

Mrs. Sutton. : | 

How near them did you reside? 

. On the next block. 

Q. Were you a visitor at that house during those winters that they 


o> 


resided there ? 


A. Yes. 

Q. How frequently were you there on an average? 

A. Well, I was there several times a week, and sometimes more. 
Q. When you were at Oconomowoc and Mr. Kenyon was 


227 ~+there,do you know whether Mrs. Sutton rendered him any 


particular service at that time? 
A. In what way? 

Q. In any way—do you know whether she did at all? 
A. He was sick once when I was there. 
Q. What did she do? 
A. She attended to him—to his wants. 
Q. How was he sick, or how did he complain ? 
A. He complained of his head. 
Q. How sick was he? 
A. He kept his bed one day; I-do not know whether longer, but 
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Q. Do you know whether any physician was called at that time ? 
A. I do not remember. 

Q. How long were you there at Oconomowoc ? 

A. Two months. 

Q. Was Mr. Kenyon there the whole of the time that you were 


there ? 


A. No; he went to New York once. 
Q. Was he there when you arrived in Oconomowoc? 
A. Yes. 
Q. Do you know in what month that was? 
A. It was in August. 
Q. You cannot tell the year exactly? 
A. Yes; it was in 1878; it is five years ago this coming August. 
A. Did Mr. Kenyon have a stroke of appoplexy that year that you 
know of? 
A. I do not know. 
Q. Do you know whether while he was there and you were there 
he was sick more than once? 
A. I do not remember. He complained of his head a number of 
times, but I do not remember of his being confined to his bed. 
Q. Sometimes when he complained of his head troubling him, and 
he did not go to bed, what did he do? 
A. a would lie dewn for a short time, or sit in a rocking- 
chair. 
228 Q. Would he lie on a sofa or lounge? 
A. Yes; and sometimes on the bed. 
Q. Or sit in the rocking-chair? 
A. Yes. 
Q. Did he treat his head in any way at those times—put anything 
on it? 
A. I do not remember. 
Q. Have you seen.him or heard [him] complain during the winters 
that they resided in New York? 
A. The last three winters of his life? 
Q. Yes. 
A. Yes. 
Q. What complaints have you heard him make then ? 
A. Of his head. 
Q. How often ? 
A. Frequently. 
Q. What did he do for it; do you know? 
A. I do not. 
Q. Do you know whether he was confined to his house or not by 
ason of those afflictions ? 
A. I do not remember. 
Q. Did you hear him say anything about baie had in 1878 or 


re 


1879 a stroke of appoplexy ? 
A. I have heard him say that he had had a severe attack of sick- 
ness. 


Q. What did he say about it ? 
A. I do not remember. 
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Q. Did you ever hear him say about any apprehensions he had 
or fears arising from his sickness ? 


(Objected to as leading.) 


Q. Do you recollect his final sickness? 

A. Yes. 

Q. Do you know what time of day it was that he was stricken 
with his final sickness? 

. It was in the evening. 
Did you hear of it in the evening? 
Yes. 
Did you go to the house? 
. Not that night. 
. When did you go? 
Next morning. 
How often were you there during his final sickness ? 
A. I was there each day. 
229 @. Much time? 
A. Some time; not very long ata time. 
. Sometimes you were there more than once a day ? 
Yes. 
Who was his nurse during his sickness ? 
. Mrs. Sutton. 
. What did she do for him; how did she tend to him? 
I saw her sit by him attending to the instructions of the phy- 
sicians. 

Q. Did you hear any physicians giving her instructions ? 

A. I did. 

Q. Who were the physicians whom you heard giving her instruc- 
tions ? 

A. Dr. Hills and Dr. Freeman. 

Q. Do you recollect when Dr. Freeman was called? 

A. I do not? 

_ Q. You saw him there ? 

A. Yes. 

Q. Did you have any conversations with Mr. Kenyon or with 
Mrs. Sutton in Mr. Kenyon’s presence, during the last two or three 
years of his life, relative to that “ Breck” place in Oconomowoc ? 

A. Regarding plans? | 

Q. Did you have any conversations ? 

A. I was there at the house when they were making the plans. 

Q. At which house? , 

A. In 124th street, in this city. 

2 i the winter, when they were making the plans? 

. Yes. 

Q. Who was working on those plans ? 

A. Mr. Sutton. 

Q. bee were being examined, you say, when you saw them ? 

. Yes. 
Q. Who was present? 


OPOrerer 


POPOPre 


— 


————— 
4 


ERASTUS F. BROWN ET AL., &C., VS. SARAH 3. SUTTON. 143 


A. Mr. Sutton and Mrs. Sutton and Mr. Kenyon, and I think, at 
one time, Dr. Hills. 

Q. Did you enter into conversation with them more than 
230 once that winter on that subject? 
A. Yes, in regard to the plans. 

Q. The plans of the house to be built, you mean? 

A. Yes. 

Q. What at any time did you hear Mr. Kenyon or Mr. Sutton, or 
Mrs. Sutton in Mr. Kenyon’s presence, say with regard to that? 

A. I heard Mr. Kenyon say he wanted the house to be built to 
suit Mrs. Sutton. 

Q. Did you hear any particulars about the plan ? 

A. About the arrangement of the rooms? 

Q. Anything particular about the arrangement of the rooms—or 
any reasons? 

A. I do not remember. 

Q. Do you know how the sleeping rooms occupied by Mr. and 
Mrs. Sutton were arranged in the cottage at Oconomowoc when you 
were there, and how the sleeping room of Mr. Kenyon was? 

A. Mr. Kenyon’s room was back, on the second floor, and Mr. and 
Mrs. Sutton’s was front, in the wing; not directly opposite—in the 
corner. 

Q. How far apart? 

A. A short passage apart. 

Q. A few feet, more or less ? 

A. Yes; I could not tell exactly the length, but a short passage- 
way. 

. What room did you occupy there? 

. The front room; Mr. Kenyon’s was back. 

. That was five years ago? 

. Five. 

. Do you know whether they made any change after that in the 
arrangement of their bed-rooms there ? 

A. I donot know of my own knowledge. 

Q. Did you or not hear anything said about how the things 
— be arranged in the new house when talking about the 
plans ? 

A. I may have; I do not remember. 

Q. Was anything said about whose house that was? 


(Objected to as leading.) 


231 A. I have heard it said ; I never heard Mr. Kenyon say it. 
Q. Have you heard it said in Mr. Kenyon’s presence ? 
A. No. 


Cross-examination by Mr. Erastus F. Brown : 


Q. You have spoken of your sojourn in Oconomowoc, and of Mr. 
Kenyon’s being there but a portion of the time, and of his leaving 
before the end of your visit there for New York. Please state, if 
you are able, who accompanied him to New York, if any one. 

A. I do not know. : 
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Q. You were present on the day of his leaving? 

A. Yes. | 

Q. From your knowledge, based upon the conversations of those 
who were present at the time of his leaving, and from the statements 
of Mr. Kenyon in their presence, do you, in your mind, arrive at 
the conclusion that he went to New York alone? 


(Objected to as calling for a conclusion.) 


A. Yes. 

Q. Mr. and Mrs. Sutton remained there with yourself? 

A. Yes. 

Q. Is it not a fact that during the period that Mr. Kenyon resided 
with Mr. and Mrs. Sutton at Oconomowoc he paid board to them or 
to Mrs. Sutton ? 

A. Do I know that? 

Q. Yes? 

A. I do not. 

Q. Do you know anything at all on that subject ? 

A. Only what I have heard. 

Q. During the time that you were there, for those two weeks, please 
state how Mr. Kenyon was engaged if you are able to state? 

A. He was usually in the house, mornings, and then he would 

take a walk, and sometimes go on the lake. I do not think I 
232 ever saw him employed in any labor of any kind. 
Q. Who accompanied him, if you know, during the time 
that he was out and around, if any one? 

A. Well, sometimes Mr. Sutton went with him; sometimes Mrs. 
Sutton went with him; sometimes he went alone; but he was never 
alone on the lake. 

Q. Do you know the fact that Mr. Keyon contributed largely to 
the support of the family while he resided with Mr. and Mrs. Sut 
on at Oconomowoc? 

A. No. 

: Q. What was Mr. Sutton’s condition of health at that time, if you 
now ? 

A. Well, he was able to be around and working some of the time— 
most of the time. 

Q. oe was an invalid, was he not, during that period ? 

A. Yes. 

Q. Was not Mr. Sutton’s state of health apparently more critical 
than Mr. Kenyon’s during that period ? 


(Objected to as immaterial, and on the ground that this witness is 
not an expert.) 


A. Well, at that time his health was better; I could not say. 
Q. He, during that period, suffered from a local trouble of the 
lungs, did he not? 4 


(Objected to as immaterial.) 


A. He had a difficulty, either of the lungs or of the liver. 
Q. How did it manifest itself? | 
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(Objected to as immaterial.) 


A. He would cough. 
Q. The coughing was very severe, was it not? 


(Objected to as immaterial.) 


A. He coughed a great deal, nights. 
Q. His life was despaired of, from time to time, during this period, 
was it not? 


(Objected to as immaterial.) 


233 A. Not during that period. 

Q. I refer now to the period from the time when Mr. Ken- 
yon first removed to Oconomowoc, not including the period that he 
resided with Mr. Westover, but from the time he moved into the 
house which Mr. and Mrs. Sutton occupied down to the year 1882? 


(Same objection ) 

Q. Do you mean had frequent illnesses? 
Question repeated. 

(Same objection.) 


A. He had several severe fits of sickness, but I do not think his 
life was despaired of during this period. 

Q. But his condition of health was such that it was not jud 
that he would live many months or years. Is not that the fact? 


(Same objection.) 


A. I do not know how to answer that question. 
Q. Mr. Sutton, during this period, 7 a great deal of care and 
attention on the part of Mrs. Sutton, did he not? 


(Same objection.) 


A. Yes, during those sicknesses. 

Q. Dv you know who supported the house during this period, when 
Mr. and Mrs. Sutton resided together at Oconomowoc—I mean who 
supplied the means for provisions, etc.? 

A. Yes. 

Q. Please state, if vou know? | 

A. Mrs. Sutton took boarders; Mr. Sutton was occupied in build- 
ing boats and sailing them and renting boats. 

Q. You have stated that Mr. and Mrs. Sutton took boarders. Is 
it not a fact that Mr. Kenyon was one of those boarders during that 
period ? 

A. I suppose so. 

Q. Referring now to the period in January, 1882, when Mr. Ken- 

on died, you have stated in your direct examination that 
234 Mrs. Sutton was his nurse. Do I understand you correctly 
as having so stated on your direct examination 

A. Yes. 

Q. When you say that Mrs. Sutton was his nurse during that Pe- 
riod, from the time he was first taken sick or stricken down, to the 
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time of his death, do you mean to be understood assaying that Mrs. 
Sutton alone attended to his wants and cared for him? 

A. I didn’t see any one else do anything for him, excepting the 
physicians and Mrs. Sutton at the times that I was there. 

Q. Please state how often you were there, and how long you re- 
mained at any one time? 

A. I was there each day; sometimes twice. 

Q. For how long a period? 

A. It varied. 1 was there several hours some days. 

Q. Did any of those there present besides Mrs. Sutton attend in 
any manner to him? If not, how were they engaged and occupied 
during the period that you were there, and how did their engage- 
ments and occupations differ from the engagements and occupations 
of Mrs. Sutton at that time? 

A. Well, they were sitting there; they were not doing anything, 
that I saw, excepting sitting. 

Q. The most of the service and labor that was performed at that 
time was performed by the doctors who were there, was it not? 

A. I saw Mrs. Sutton— ; 

Q. And Mr Sutton? 

A. Yes, and the doctors. 

Q. The service which he required at that time, as far as your ob- 
servation aids you, was that service that could be better performed 
by men than by females? It was lifting and moving, was it not? 

A. I saw him moved once. I don’t remember seeing him moved 

more than once, though his head I saw moved. 
235 Q. Who attended to the moving of Mr. Kenyon during 
that period, as far as your observation aids you? 

A. I don’t remember; I saw him moved. 

Q. He really at that time, as far as you could judge, was in such 
a condition that he didn’t need or receive any stimulant or any 
food ; how is that? 

A. There was something given to him; I don’t know what it was. 

Q. Was this given to him by any one of the doctors present at 
any time? 

A. I don’t remember. 

Q. By whom was it given, if you know? 

A. I don’t remember. | 

Q. A former witness, Dr. Hills, has testified that Mrs. Sutton, dur- 
in Lar ages the greater part of the time, was seated by the bed- 
side of Mr. Kenyon; that is a fact? 

A. Yes. 

Q. Is that a fact? 

A. When I was in there I saw her sitting there by him. 

Q. Please state how she was engaged there while so sitting. 

A. I saw her wetting his mouth and his head. 


Redirect examination by Mr. WEsTover: 


Q. You have testified that you saw his head frequently moved 
during his sickness; who moved his head during that sickness ? 
A. I think Dr. Hills did; I don’t remember who else? 
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. Is Mr. Sutton dead or is he alive? 

My brother ? 

Yes. 

To my knowledge he is alive. 

. Is he sick or well ? 

He was neither sick nor well the last time I heard of him. 

. When you were in Oconomowoc was he under the care of a 
physician ? 

; A. I don’t think he was under the care of a physician at all while 


O>OPOorO 


oan I was there. 
a Q. What was he doing while you were there? 
¥ A. He was building a boat. 
236 Q. How long did he work each day at building boats ? 
A. I could not say. 
Q. Well, how much of the time was he at work ? 
A. Well, I should think he was two-thirds of the time. 
Q. What else did he do? 
A. He sailed boats and rented boats. 
Q. Kept boats to let-—for hire. 
A. Yes. 
Q. How many did he keep—do you know? 
) A. I don’t know. 
Q. Who went out sailing with Mr. Kenyon when he went? 
A. I went with him, Mrs. Sutton went with him, and Mr. Sutton 
sometimes. 
Q. How long is it since you have seen Mr. Sutton? 
A. I saw him last fall. 
Q. What was the condition of his health then? 
A. He seemed pretty well. 
Q. What has been the trouble or complaint, if any, of Mr. Sutton ? 
A. As I am informed, it is an abscess on the liver. 
Recross-examination by Mr. Erastus F. Brown: 
| Q. During the period that Mr. Kenyon and Mr. Sutton were in 
New York together, as far as your observation aids you, who was 
the most active, Mr. Kenyon or Mr. Sutton? 
(Objected to as immaterial.) 
A. Well, I should say they were equally so, as far as I could ob- 
serve. 
‘ 
— Redirect examination by Mr. WESTOVER: 
Q. When Mr. Kenyon came to New York from Oconomowoc, in 
the a previous to his death, did he come alone? 
A. No. : 
Q. Who came with him ? 
A. Mr. and Mrs. Sutton. 
237 Q. When he departed from New York in the spring pre- 
: vious to that, after having stayed here during the winter, who 
left with him? 


A. I don’t know. 
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| -Q. You do not know whether he went alone or whether Mr. and 
ean Mrs. Sutton went with him? 

nm A. I don’t remember. 

: | Q. Do you know whether he came alone the fall previous to that; 
| that is to say, in the winter of 1880-81, the ear previous to his 
( death, who came with him from the West then, do you know? 

A. I don’t know. 


Recross-examination by Mr. Erastus F. Brown: 


Q. Do you know that in the early part of September, if not in 
the very late part of August, in the year 1881, Mr. Kenyon came to 
New York previous to the time of Mr. and Mrs. Sutton’s coming 
with him to New York? 

A. I do not know. 


| (By consent, the signature of this witness is waived.) 


NATHANIEL M. FREEMAN, being duly sworn and examined, testi- 
fied as follows: 


Direct examination by Mr. WESTOVER: 


| 

| 

| 

| Q. Where do you reside? 

| A. At 222 East 87th street, in New York city. 
| Q. What is your occupation ? 

| A. I am a physician. 

Q. How long have you practiced as such ? 
| 


A. 30 years. 
| Q. Did you know John S. Kenyon in his lifetime ? 
A. I did. 
" - you know the complainant, Mrs. Sutton ? 
. I do. 
Q. How long had you known Mr. Kenyon? 
238 A. Not long. I had seen him but very few times previous 
to his last sickness. 
Q. How long have you known Mrs. Sutton? . 
A. I bave known her for 25 years or more; at least I have seen 
her occasionally and have known her. 
2 'y you recollect the final sickness of Mr. Kenyon ? 
. I do. 
Q. Were you called there? 
A. I was. 
Q. When ? 
A. He was taken sick, as I was told, on Thursday evening, and 
I was called in on Friday afternoon, next day. 
Q. By whom were you called in? 
A. Ido not know who called me; that is, I do not remember; 
but I was called in consultation with Dr. Hills. 
> oe you recollect the day that Mr. Kenyon was taken sick ? 
O. 
Q. Do you know the day of the week ? 
A. I do. | 
Q. What day was it? 
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. Thursday. 

Did you see him that evening, prior to his sickness? 
. He took dinner with me that day. 

W here? 

At 222 East 87th street. 

Was your wife present then ? 

. She was. 

And were other members of your family present? 

. Yes; there was a tableful of them. 

Was an person there with Mr. Kenyon that evening? 
. Mr. and Mrs. Sutton. 

Q. Was Mr. Sutton there? 

A. Well, I am trying to think. I know that Mrs. Sutton was 
there; J would not be positive about Mr. Sutton. 

Q. When did Mr. Kenyon leave that house that night? 

A. Well, I should suppose it was somewhere about half-past nine 
or something like that. 

Q. Were you there when he left ? 

A. I think I was. 
239 Q. Did he leave in company with any person? 
A. He did. 

Q. Who went with him ? 

A. My impression is that Mrs. Sutton was with him. I can’t re- 
call; my impression is that Mr. and Mrs, Sutton were both with 
him, but I would not like to be very positive about it. 

Q. You are not quite positive that Mr. Sutton was with him ? 

A. No; I am not positive about that. I have net thought of it 
since. It passed from my memory.’ 

Q. When did you next see Mr. Kenyon after he left your house 
that evening ? 

. I saw him the next afternoon. 
. That was after he was taken sick ? 
Yes. 
. At his house? 
. At his house. 
. Who was there? 

Dr. Hills was there; Mrs. Sutton was there; some of his sis- 
ters—Mr. Kenyon’s sisters—were there ; I couldn’t tell how many 
or their names. 

Q. In what condition was Mr. Kenyon when you were called to 
the house ? 

A. He was laboring under an attack of apoplexy. He was un- 
conscious; lying on his bed in the back parlor. 

Q. How long did you remain there ? 

“ I don’t remember how long. I remained there quite a little 
while. 

Q. At what time of day did you go there? 

A. I could not tell the hour, but it was in the afternoon some 
time. 

Q. Were you there se Moran? after that, previous to his death? — 

A. I was there a number of times after that. 
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Q. Were you there at the time of his death ? 
A. I think not; that I would not be positive about; I was 
240 therea good deal; if I was not there at the time, I was there 
very shortly after. . 

Q. Who was acting as his nurse when you were there during that 
sickness ? 

A. Mrs. Sutton, as I understood it. 

Q. Did you give any directions to any person concerning him ? 


A. I was consulting physician, and all my suggestions were to Dr. 
Hills. 

Q. And directions as to his treatment were given by Dr. Hills? 

A. Yes. 

Q. Was there any other physician there that you know of? 

A. Dr. Brockway was there. . 

Q. Did you see him there? 

A. Yes. 

Q. Was he there for consultation ? 

A. He was. : 

Q. Did he attend more than once, or don’t you know ? 

A. Oh, yes; he was there a number of times. I couldn’t tell how 


many times, but he was there a good many times. 

Q. Was he there as consulting physician, the same as you? 

A. I understood it so; yes, sir. 

Q. Did he make his suggestions also to Dr. Hills ? 

A. I presume he did; that is the custom. 

Q. How long previous to that final sickness did you know Mr. 
Kenyon? 

A. Well, I really couldn’t tell; I don’t suppose I ever saw him 
more than a dozen times in the course of my life previous to that 
sickness. I saw him very little. I knew him as a speaking ac- 
quaintance, but that is about all. 

Q. Your acquaintance with him previous to that sickness is not 
sufficient then to base an opinion upon as to his condition prior to 
that sickness ? 

A. Oh, notatall. 

Q. Suppose that Mr. Kenyon, in the summer of 1878 or 1879, 

while-in the West suffered a stroke of apoplexy, which con- 
241 fined him to his room or bed for some aid Sisto which 

time he was either unconscious or semi-unconscious ; sup 
that after that stroke of appoplexy he had complained of sleepless- 
ness—of wa a sleeplessness—or insomnia, and had complained 
of pains in the head; that he had severe attacks of headache, occur- 
ring on av average as often as once a week, sometimes twice a week, 
sometimes once in a few weeks; that some of those attacks were so 
severe as to confine him to the house and necessitate medical attend- 
ance; that this condition of health continued .up to the time that 
Mr. Kenyon came to New York in the fall of 1881, and that after 
leaving your house on the day that he made his last visit, and within 
the space of half an hour or thereabouts, he was again struck with 


‘ _ the sickness under which you found him laboring when you were 
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called. If such were the facts, would it be prudent to leave him 
without attendance to go about alone, by day or by night? 


(Objected to on the following grounds :) 


First. That it is not based upon a state of facts which has been 
presented in the evidence thus far. 

Second. That the witness was not present in the court during the 
examination of the witnesses, so as to enable him to have heard the 
depositions which were taken, and upon which the question is based. 

rhird. That the question is based upon an assumed state of facts. 

Fourth. That it appears from the statement of this witness him- 
self that he had not sufficient knowledge of Mr. Kenyon’s state of 
health to enable him to give an opinion, for that he was not present 
during the taking of the testimony upon which the question is al- 
leged to have been based. 

Fifth. That the question contains many statements which 
242 ~—are not in evidence in the case, and that it omits many facts 

: which are in evidence in the case in the depositions so far 

taken. 


A. Assuming the facts stated in that question, I should say it was 
highly improper for him to go alone any very great length of time 
or any great distance. He should be continually watched, as I 
should suppose there would be danger at any time of the attack re- 
curring. 

Q. Did you ever have any conversation with Mr. Kenyon previ- 
ous to his last sickness as to his condition of health? 

A. No, sir; never. 

Q. Did you ever visit their house on 124th street ? 

A. Yes. 

Q. When were you there? 

A. I cannot tell the date. I was there a number of times in the 
course of the winter—the winter of his death. 

Q. Were you there the previous wintcrs ? 

A. I presume I was, but I couldn’t say positively. I have no doubt 
that I was there. 

Q. When you were at that house on any of those calls, did you 
hear anything said by Mr. Kenyon, or in lis presence, about this 
Oconomowoc property that is in dispute here? 

A. I heard considerable about the Oconomowoc property, but I 
don’t think I heard it in Mr. Kenyon’s presence. 


Tee Q. Or from him? 


A. Or from him; no. 

Q. Did you at any time? 

A. No, sir; I don’t think I did. 

Q. Did they ever show you their plans of the house? 

A. I have seen the plans, but I don’t think Mr. Kenyon was pres- 
ent when I saw them. 


Cross-exaiination by Mr. Erastus F. Brown: 
Q. Were you present at any of the times and during the 
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243 times when the depositions of witnesses have been taken in 
this case other than to-day? 

A. Never. 

Q. Then when you gave your answer to the hypothetical question 
put to you on your direct examination, you base your answer en- 
tirely, do you, on the statement which has been made by Mr. West- 
over, who represents the complainant here ? 

A. I base it entirely upon the statements contained in the ques- 
tion. 

Q. Was the gathering at which Mr. Kenyon was present on the 
evening of his sickness an invited company? 

A. I could not say. My memory with regard to these kind of 
particulars is very defective. 1 really cannot say who was present, 
only I know.there was a tahleful of them; but Mrs Freeman will 
tell you every one that was there. 

Q. Please state who were present. 

A. I could not do it; I know there was a tableful, but I would 
not pretend to say all that were there. 

Q. But Mr. Kenyon was there? | 

~ He was there; that I know, because he sat next to me at the 
table. 

ena Can you say during what time in the afternoon he arrived 
there ? 

A. I could not, because I do not think I was there myself when 
he arrived.’ I presume [ was not. 

a Were you there during the time that he was seated at the 
table? 

A. I was there at dinner ; yes. 

Q. Did you observe anything strange in his appearance or man- 
ner at that time? 

A. I observed nothing strange at all. 

Q. He ate heartily? 

A. As far as I can remember, he seemed to enjoy his food; he 
was jovial and happy. 

Q. Were you there through the evening ? 

A. I was. 

Q. At what time did he leave ? 
244 A. I think he left somewhere in the neighborhood of half- 
past nine—somewhere about that. | 

Q. And his manner at the time of leaving was like his manner 
during the evening at the table ? 

A. I do not remember any particular difference. 

2. oa have been a practicing physician for some years? 

. Yes. 


Q. You have heard the testimony of Dr. Hills, who was examined . 


here to-day ? 
A. No; I did not hear it fully; I did not get in until he had 
rtly testitied. I heard the latter part of his testimony ; I did not 
ear the first part of it. | 
Q. The fact that one should be stricken down as suddenly as was 
Mr. Kenyon, and with the disease that struck him down—would 


. 
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that militate against the fact that ay to that time he may have | 
been apparently a man in good health, and able to attend to his 
business engagements and his duties; or, in other words, are not 


‘many men apparently in health and strength, who have not had 


sickness for years, suddenly struck down with the malady which 
struck down Mr. Kenyon? 

A. There is always a first attack, and it is generally sudden. 

Q. So that one may be struck down with such an attack even 
while actively engaged in business, and even actively engaged up 
to the very day of the attack, and even though they may have been 
for a long time previous actively engaged in attending to their con- 
cerns and affairs ? 

A. That is certainly possible. 

Q. You have answered the hypothetical question based in 
upon what Mr. Westover, representing the complainants here to-day, 
included in his question, in reference to an attack which Mr. Ken- 

yon is alleged to have had some time previous in Qconomo- 


_ 245 woc. You know nothing of the attack of your own knowl- 


edge ? ’ 
A. Nothing at all. I based my answer entirely on the question | 


ut. 
. Q. Did Mr. Westover, in his question, so clearly present the 
alleged facts in reference to that attack that, taking such facts in 
connection with the other facts contained in the hypothetical ques- 
tion, you are able to answer as to the condition of Mr. Kenyon at 
the time of the attack ? 

A. That hypothetical question assumed that there had been an 
attack of apoplexy ; it also assumed a kind of congested condition 
of the brain; accounting for these continual headaches, two or 
three times a week or at more frequent or rarer interyals for a length 
of time, and, in my mind, a man who had had an attack of apoplexy, 
and had a condition of things existing in the brain which would 
produce headache such as this question assumed, would require 
great watchfulness. 

Q. Then, in referring to headaches in connection with the con- 
clusion at which you have arrived, do you mean to be understood as 
saying that the headaches were the outcome of the previous at- 
tack? 

A. My idea is this: That the attack of apoplexy and the head- 
aches that succeeded that attack were produced by the same cause. 

Q. Is it, in your mind, based upon the hypothetical question that 
those headaches were the outcome and caused by the attack which 
he had continuing ? 

A. Let me understand your question. 

Question repeated. A. There is a little difference,in my opinion, 
from what the question would assume. I think that the attack of 
apoplexy and the subsequent headaches were produced by the same 

cause. I do not sup the apoplexy caused the headaches, 
246 or the headaches the apoplexy, but the same thing that 
caused the apoplexy caused the headaches, which was a con- 

rain. 
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Q. And then, in your opinion, the headaches referred to in the 
hypothetical question may have been caused by some trouble | 
which was subsequent to the apoplexy and not necessarily connected 
with the apoplexy ? | 

A. They were connected as being both produced by the same 
thing. | 

Qin other words, they were connected the same as two branches 
would be connected with the trunk of a tree? 


A. Exactly. ee. 
Q. Then a subsequent headaches referred to in the hypothet- b * 
ical question may have flowed from an earlier trouble, and not from _ 

any condition caused by the early attack ; how is that? a 


A. Well, I think it is all in the same line. If there was conges- 
tion of the brain, congestion of the head, it caused that early at- 
tack of apoplexy, and afterwards, in a Jess degree, caused the head- 
aches ; it was the same thing. 

Q. Suppose that one had had attacks of headaches for many years 
previous to and up to the time of having such an attack of apoplexy . 
as is referred to in the hypothetical question and continuing on, 
would you deem it then unsafe for such a person to have been alone 
during the previous years ? 

A. If a person had congestion of the brain—that is, an undue > 
amount of blood—if the arteries in the brain were, in a certain de- 
gree, diseased, then, no matter whether the attack of apoplexy had 
come or not, I should think it very well to have that man carefully 
watched. 

Q. If Mr. Kenyon had been troubled with headaches for many 
years previous to the attack of apoplexy, do you think that during 
those years he was in a condition of health which made it wise and 

well that he should have an attendant ? 
247 A. Well, if those headaches were caused by disease of the 
blood vessels of the brain, then he could not have been 
watched too closely. 5 

Q. Is it not a fact that the brains of most men are toa greater or - 
less extent so diseased? 

A. Well, no; I do not admit that at all. 

Q. If Mr. Kenyon had had headaches previous to his first attack, 
and if he. had headaches after the attack, would his condition of 
health subsequently make it more needful and fit that he should 
have an attendant than it was previously ? 

A. I think so, decidedly. If the headaches had culminated in an ) 
attack of apoplexy that shows that he was subject to it and was 
liable to have another attack. 

Q. It is a fact in your experience, is it not, that a great many, 
even of those whom ee have attended because of their having an 
attack of apoplexy, having recovered, have gone forth from the 
effects of it, and have been, to al] appearances, strong and able men, 
and have continued for many years active? | 

A. That is possible. ‘The rule, I should say, on the whole, is that 
| a man who has one attack is more liable to have another; we look 
_. for another, and unless utions are taken against it it will 
_ almost invariably come, That is my experience. 


sc Ge 
Re Se Nag 
ap oe eee Yl 
aa Wa cs ee. 


% 


ye oe SY Oe ee Oe ee A al 


| dae 
eZ 


ERASTUS F. BROWN ET AI.., &C., VS. SARAH S. SUTTON. 155 


Q. The fact of headache alone in no way indicates a congested 
state of the brain ? 

A. Oh, no; a simple headache every person may have. 

Q. And persons, both men and women, may have headaches for 
years—from early years to middle life—without having a congested 
state of the brain ? 

A. Oh, certainly. 

Q. And you would not assume, therefore, from the fact that a man 
ome frequent headaches that he had that congested state of the 

rain. 

A. Oh, no; the simple headache alone would not lead to that 


inference. 
248 Q. There are many who are subject through life to sick 
headaches? 
A. Yes. 


Q. Is it constitutional with them ? 

A. Yes; this kind of headaches are more often caused by disturb- 
ance of the stomach than any other cause. They do not indicate 
any tendency to apoplexy, in my opinion. 

Q. Do you thin that the heartiness of Mr. Kenyon’s appetite on 
the occasion that evening when he took dinner at your house had 
anything to do with the attack ? 

A. Well, no; I can hardly say; assuming that his stomach was 
a little out of order, then, taking into it more than it could digest, 
it would undoubtedly hasten any trouble about the brain that 
might have been existing before. : 

Q. Apoplexy, really, has its root, has it not, in the stomach ? 

A. \ all, no; apoplexy is an overloading of the blood vessels of 
the brain. No; I would not say that it had its root in the stomach 
—although the connection between the stomach and the brain is 
exceedingly intimate. 


By Mr. WESTOVER: 


Q. Did you ever know a healthy man to die of apoplexy? 
A. I never knew a man to die of anything but old age or acci- 
dent. 


By Mr. Brown: 


Q. But you have known many men apparently healthy and 
strong, as you have testified before, who have died of apoplexy? 

A. Well, apparently; that is, a person that knew nothing about 
it, seeing them, deal think they were in tolerable good health, yet 
all of a sudden they might fall, stricken with apoplexy. 


249 By Mr. WESTOVER: 


Q. Is apoplexy the beginning or the culmination of a disease ? 

A. Well, I should suppose it was a culmination; I should sup- 
pose the begiuning of apoplexy is a weakened condition of the blood 
vessels and_a little oozing of blood into the cavity of the cranium, 
producing congestion, and, so, apoplexy. 
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Q. How long does that condition of the brain ordinarily continue 
previous to an apopletic stroke? 

A. I do not know of any rule ; sometimes it comes very suddenly, 
and sometimes it is a long time in coming. 

Q. After an apopletic stroke,and previous to a second apopletic 
stroke, which proves fatal—that is, between the two strokes—does 
that condition of the brain continue or not? 

A. Most undoubtedly, in my opinion. 

Q. Well, are there to be found by physicians learned in the pro- 
fession symptoms of that condition of the brain during that pe- " 
riod ? 

A. I should say so, decidedly. 


By Mr. Brown: 


Q. One may have an attack of apoplexy and recover from it and 
die of old age, may they not? 
A. Well, that is among the possibilities, yes; I should hardly 
think it probable, though. 


By Mr. WEsTOVER: 


Q. Mr. Kenyon did not die of old age? 
A. No. 


By Mr. Brown : 


Q. A man may recover from it and be active? 
A. Well, it is possible. 


(By consent the signature of the witness is waived.) 


_VESTIANA Q. FREEMAN, being duly sworn and examined, testifies 
as follows: 


250 Direct examination by Mr. WEsTOvER: 


Q. You are the wife of Dr. Freeman, who has just testified, I be- j 
lieve? 
A. Yes. 
Q. You reside at,222 East 87th street ? 
A. Yes. , : 
Q. How long have you resided in that house ? 
A. 32 or 33 years. 
Q. oe you know Mr. John S. Kenyon in his lifetime ? a? 
. Yes. 
Q. How long had you known him ? 


__.__ A. Ever since I can remember; I did not know him intimately 

Ane ers within the last few years. 

~ | @ Do you know Mrs. Sutton, the complainant? 

« oo@ Blow long hive you k 

~ @. How long have you known her? 

_ A. Pretty nearly since she was born. 
<2 I believe that her mother and your mother were sisters ” 


{~ 
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Q. Do you know Mr. Sutton ? 

A. Yes. 

Q. You have known him for several years? 

A. About 40 years, I should say, if not longer. 

Q. Do you recollect the place where Mr. Kenyon and Mr. and Mrs. 
Sutton resided in the winter of 1881-’82? 

'A. You mean up in Harlem? 

Q. Yes. 

A. Yes. 

Q. They were there also in the winter previous to that—the win- 
ter of 1881? 

A. Yes. 

Q. And a portion of the winter previous ? 

A. Yes. 

Q. Do you know where they were in the summer months of those 
years ? 

A. In their place West. 

Q. During the last winter of Mr. Kenyon’s life did you visit the 
family there at his residence? 

A. I did. | 

Q. Who was housekeeper and manager of the house ? 

A. Mrs. Sutton. 
251 Q. Were you there frequently ? 
A. Yes; quite a number of times. 

Q. Did you see Mr. Kenyon there? 

A. Yes, sir. 

Q. Did you ever hear Mr. Sutton, Mrs. Sutton, or Mr. Kenyon—the 
first two being in the presence of Mr. Kenyon—say anything about 
this Oconomowoc place that is in dispnte in this suit ? 

A. Well, I heard it talked over, and saw the plans. 

Q. The plans of the house you mean? 

A. Yes. 

Q. When did you see the plans of the house? 

A. Well, not the winter he died; I think it must have been the 
winter before. | 

Q. Who was present ? 

A. Mr. Sutton was drawing wie picis that winter. 

Q. Did he spend much of his t:me working on the plans that 
winter? 

A. Well, I saw them a number oi times during the winter; I saw 
him working on the plans. 

Q. Did you ever see him with the plans, or see the plans, rather, 
in Mr. Kenyon’s presence ? 

A. Oh, yes, a number of times. 

Rh Did you hear any conversations between those present about 
them ? 

A. Yes; a number of times; we talked about the plans, because 
they had invited me to come out to see them, and wanted me to 
show them which room I should have. I said I would take a cer- 
tain room, pointing to one, but Mrs. Sutton said, “ No, that is Mr. - 
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A. Friday, I believe. 

Q. The day after he was taken sick ? 

A. Yes. 

Q. Who was acting as Mr. Kenyon’s nurse? 


(Objected to on the ground that the witness should be asked what 
was done, and that the question calls for a conclusion.) 


A. Mrs. Sutton. 
Q. What was she doing ? 
A. You mean when I went there the first time? 
Q. Yes. 
A. She was sitting by his bed and wetting his lips, I think, with I 
don’t know what. 
Q. What was she doing when you went there the second time? 
A. I don’t remember. 
255 Q. What was she doing when you went there every time; 
was she changing her occupation, or was she engaged with 
him all time or not? 
A. Whenever I went there she was with him part of the time; 
always. 
Q. Were you there the day of his death? 
A. I don’t think I was. | 
Q. Mr. Kenyon was not able to converse while you were there 
during his final sickness? 
A. No. 
Q. On the evening on which Mr. Kenyon was stricken with his 
final sickness, and previous to his being stricken, did you see him? 
A. You mean the evening at our house? 
Q. Yes, the evening that he was taken sick? 
A. I saw him there. | 
Q. Where was he—at your house? 
A. Yes. ; 
Q. At what time did he leave your house? 
' A. As near as I can recollect, I think it was about half-past nine; 
they never did stay late. 
G. Who left with him? 
A. Mrs. Sutton. 
Q. Did anybody else leave with them? 
A. No. 
Q. Mr. Sutton was not there? 
A. No. 
Q. They dined at your house that evening? 
A. They did. . 
Q: Mr. Kenyon and Mrs. Sutton dined with your family? 
A. Well, we did not call it dinner; we called it supper. 
Q. Do you know any further facts or circumstances about this 
case that I have not asked you about? 
A. No, I don’t think I do. 
Q. Do you know anything about Mr. Kenyon’s health previous to 
his final sickness—personally, yourself? 
A. No; I used to hear that he-was complaining. 
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Q. Yourself? 
A. Yes. 
Q. You heard him complain ? 
A. Yes; just a little, not much; he would say he was not 
256 feeling very well; he would be lying down or sitting in a 
rocking-chair; he used to say it was hie headache. 


Cross-examination by Mr. Erastus F. Brown: 


Q. What was Mr. Kenyon’s condition on the evening that he 
dined at your house? 

A. We rather thought he was about as usual. 

Q. He ate heartily? 

A. I rather think so; I don’t know. 

Q. a was nothing depressed in his manner? 

A. No. 

Q. You said you had not had an opportunity of judging of Mr. 
Kenyon’s general health previous to that time, i un ee you to 
say ? 

A No. 

Q. These conversations to which you have testified as having 
heard, in reference to the house; are you quite positive in your own 
mind that all of them were in the presence of Mr. Kenyon and Mrs. 
Sutton? 

A. Well, we had a great many conversations. I suppose we had 
some when Mr. Kenyon was there and some when he was not there. 

Q. These conversations you have testified to—may not some of 
them, as far as your recollection goes, have been in the absence of 
Mr. Kenyon? 

A. This one in particular, where the rooms were spoken of, I 
know Mr. Kenyon was there. 

Q. At the house? 

A. Yes, at the house. 

Q. You have stated that Mrs. Sutton nursed Mr. Kenyon at the 
time he was stricken down, and up to the time of his death—during 
those four days—how often were you present during that period? 

A. I went there on Friday and Saturday. I don’t think I was 
there more than twice. I might have been there three times; I am 
not sure. 

Q. How long did you stay at any one time? 
257 A. Well, I think i sat there sometimes for two hours. 

Q. Were there any other persons present during the times 
that you were there besides Mr. and Mrs. Sutton and the doctors? 

A. Yes; Mr. Kenyon’s sisters were there. 

Q. What care and attention did Mr. Kenyon require during the 
times that you were, as far as your observation went? 

A. Well, I think, just wetting the lips; and then, at one time, 
there was more than that, but I was in the front parlor and they 
partly closed the doors. 

Q. During the period you were there he was in a state of uncon- 
scious Ls was he not ? 
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Q. Did any one besides Mrs. Sutton sit at the bedside or by the 
couch of Mr. Kenyon during this period ? 

A. Yes. I think that I saw Miss Maria Kenyon. 

Q. During the whole, or, if not the whole, during what portion of 
the time that you were there? 

A. I don’t know; she would go and stay awhile and come away. 

Q. So the care that was bestowed upon Mr. Kenyon at that time 
by those present, not including the doctors, was not entirely confined 
to Mrs. Sutton, but was shared in by others who were present there; 
is not that the fact? 

A. Well, I think that Mrs. Sutton did the — part of it. 


By Mr. WEsTOVER: 


Q. You did not hear Mrs. Sutton drive any of Mr. Kenyon’s rel- 
atives away from him? 


(Objected to.) 
A. I think Mrs. Sutton was very glad to have them. 


It is admitted that the sisters of Mr. Kenyon, who were 
258 within access of his bed during his last sickness, came there 
and extended to him such sympathy and sisterly attention as 

kind sisters should do to a brother whom they loved. 


(By consent, the signature of the witness is waived.) 


ApvE.IA M. VALENTINE, being duly sworn and examined on behalf 
of the complainant, testifies as follows: 


Direct examination by Mr. WESTOVER: 


Q. Where do you reside? 

A. 53 East 123d street. 

Q. With the family of Dr. Hills? 

A. Yes. 

Q. How long have you resided in Dr. Hills’ family ? 

A. I resided there before I was married and then again for the 
last eight years. 

Q. You are in some way connected with Dr. Hills’ family, are you 
not? 

A. I am Mrs. Hills’ niece. 

Q. Do you know Mr. and Mrs. Sutton ? 

A. Yes. 

Q. Long? ‘ 

A. I have always known Mr. Sutton. 

Q. — you known Mr. Sutton many years ? 

—— many years; I don’t remember how many. 

Q = ne ee know Mr. Kenyon i in his lifetime ? 


ry How long had you known him ? 
Ss I don’t remember; a great many years. 
id you ever visit or board with Mrs. Sutton at Oconomowoc, 
Wisconsin ? 
A. I boarded there in 1878, for the summer. 


ee 
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Who was with you? 

. My aunt, Mrs. Hills. 

Any one else? ) 

. Boarding there at the time ? 


Yes. 
. Miss Miller and Miss Millie’ White. 
They were there at the time ? 
Yes. ; 
Was Mr. Kenyon there any of the time that you were there? 
A. He was there at that time. 
259 Q. Did Mr. Kenyon have any attacks of indisposi[tion] at 
any time while you were there that summer ? 
A. He was sick once while I was there, I believe, and he was not © 
feeling well most of the time. 
Q. What was the sickness of which he complained when he was 
most sick ? 
A. His head. 
Q. How sick was he then; that is, what apparent effect did it have 
upon him? : 
A. I don’t remember; I don’t remember whether he was confined 
to his room or not. 
Q. Do you know whether he was confined to the house or not? 
A. Yes, I think he was. 
Q. You say he was not feeling well most of the time; of what did 
he complain the other times? 
A. His head. 7 
Q. I am not speaking of other times different from this time when 
he was particularly sick, but what did he ordinarily complain of? 
A. It was his head that mostly troubled him. 
Q. Did he require or receive any attentions or nursing during | 
any of those indispositions, that you know of? 
A. Mrs. Sutton always attended to him. 


(Answer objected to by defendants’ counsel as not responsive.) 


Q. At that time? 

A. Yes. 

Q. Who did attend to him? 

A. Mrs. Sutton gave him what attention he required. 

Q. Do you know where Mr. and Mrs. Sutton and Mr. Kenyon re- 
sided in the winter of 1881-’82, being the winter of Mr. Kenyon’s 


O>OPorPore 


death ? 


A. Yes; they resided in 124th street, in this city. 

Q. Where were they, if you know, in the summer previous to 
that ? 

A. In Oconomowoc. 

Q. And where were they the winter previous to that—the winter 
of 1880-’81 ? 

A. In 124th street. 

Q. Do you know how many winters they resided there? 

A. I think three. 

260 Q. The three last winters of Mr. Kenyon’s life? 
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A. Yes. 

Q. Do you recollect the circumstance of their going West in the 
spring of 1881? 

A. Was that the last spring? 

Q. Yes. 

A. Mr. Sutton went first, and Mrs. Sutton and Mr. Kenyon went 
afterwards ; I mean the last time they went West. 

Q. Do you recollect whether or not Mr. and Mrs. Sutton and Mr. 
Kenyon came to New York together in the fall, before they went to 
reside, or just before they went to reside, at 124th street in this city? 

A. I do not remember. 

Q. Did you ever visit them at 124th street ? 

A. I did. 

Q. How near them did you reside? 

A. On the next block. 

Q. How often did you visit them ? 

A. Quite frequently ; I don’t remember how often. 

Q. During each winter that they resided there? 

A. Yes. 

Q. State if you observed what was Mr. Kenyon’s condition at the 
times you made those various visits to tiie house. 


(Objected to on the ground that the witness is not an expert and 
it calls for expert testimony.) 


Q. Well, what was he doing at any of these various visits that you 
made to him ? : 

A. Walking around, sitting down, or reading. 

Q. Was he well always. 


(Objected to.) 


A. He didn’t seem well. 

Q. How did he seem? 

; A. He seemed to me like a sick man. 
261 Q. Did he complain or not ? 
A. He complained a gread deal. 

Q. What did he complain of? 

A. Of his head more than anything else. 

Q. What position, if any, would he take to relieve his pain, or 
what measures would he take, if he took any ? 

A. I don’t recollect. 

Q. Do you know whether anybody nursed him during those at- 
_— of headache or during those attacks of indisposition that you 
saw 

A. I do not know. 

Q. You never had any conversation with Mr. Kenyon at all about 
the Oconomowoc place ? 

A. No; I never did. 

Q. Where were you when Mr. Kenyon died ? 

A. On Long Island. 
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Cross-examination by Mr. Erastus F. Brown: 


Q. During what year were you at Oconomowoc? 

A. In 1878. 

Q. And the length of time? 

A. About two months. 

Q. Of course you resided at that time with Mr. and Mrs. Sutton ? 

A. We were boarding with Mrs. Sutton. 

Q. And Mr. Kenyon was there? 

A. Yes. 

Q. Please state generally the character of the entertainments dur- 
ing that period— outdoor sports or indoor amusements ? 

A. Well, outdoors we were on the lake or walking in the village. 

Q. on would go, of course, not alone, but in company ? 

A. Yes. 

Q. Who would accompany you on these expeditions, referring, of 
course, to the members of the family who were living or residing 
there at the time? 

A. We would oo all go. 


Q. Mr. Kenyon accompanied the company ? 
262 A. Sometimes, not always; he was not always well enough 
to accompany us. 
Q. Do you call to mind any particular period there when he was 


unable to accompany the party ? 

A. I don’t masipar Sr any dates, but I know there were times when 
he could not accompany us because he was not well enough. 

Q. But he did frequently ? 

A. He accompanied us sometimes. 

Q. And in the house, as far as the entertainments went, did he 
take part in those entertainments ’ 

A. Sometimes. The entertainments at the house were very quiet; 
it was very quiet at the house. 

Q. How long did the headaches which Mr. Kenyon had while you 
were there continue, as a general thing ? 

A. I don’t remember. 

Q. Do you remember of Mr. Kenyon ever being unable to come 
to table and to partake of viands during that period ? 

A. I don’t remember. 

Q. You cannot say whether the headaches to which you have re- 
ferred ever kept him away from the table? 

A. I don’t remember. 


(By consent the signature of the witness is waived.) 
Further hearing adjourned to May 31, 1883, at ten o’clock a. m. 


New York, May 31, 1883. 


Hearing resumed. 
Present: Counsel as before, and Mr. E. F. Brown, one of the de- 


fendants, in person. 


Jucia L. Waite, being duly sworn and examined on behalf of 
the complainant, testifies as follows : 
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263 Direct examination by Mr. WEsTOVER: 


Q. Where do you reside? 
A. At 83 Woodhull st., Brooklyn. 
Q. How long have you resided there? 
A. 27 years. 
Q. What relation are you to Mrs. Sutton, the complainant in this 
case ? 
A. A sister. 
Q. Did you know Mr. Kenyon in his lifetime? 
A. Yes. ry 
Q. For how long were you acquainted with Mr. Kenyon ? 
A. Always. 
Q. You mean since your recollection ? 
A. Yes. 
Q. You are now the wife of Mr. William E. White, of Brooklyn, 
who is in business in this city? 
A. Yes. 
Q. Were you ever at Oconomowoc, Wisconsin? 
A. Many times. 
Q. Do you recollect the circumstance of Mr. and Mrs. Sutton and 
Mr. Kenyon being at Oconomowoc, Wisconsin ? 
A. I was at Mrs. Sutton’s house I stayed. 
Q. Do you recollect about how long ago Mrs. Sutton commenced 
residing in Oconomowoc, Wisconsin ? 
A. Well, she was there some time before she kept house; do you 
mean when she commenced housekeeping ? 
Q. Tell just how it did happen—whiat the course was when she 
first went there, as far as you Senan—saihether she kept house there 
or boarded. Tell the circumstances as they were. 
A. I think she must have gone there in 1871 or 1872—she and 
her husband and Mr. Kenyon. 
Q. How long did she continue at Oconomowoc, do you know ? 
A. She is there still. 
Q. That is her residence yet ? 
A. Yes. 
Q. Do you recollect how often, within your knowledge, Mr. 
264 Kenyon has been to Oconomowoc, or about how much he has 
been there during that time ? 
A. Why, most of the time. 
Q. When did you first go to Oconomowoc yourself? | 
A. First in my life? . + wy BO 
Q. Yes. 
A. In 1867. 
Q. Was that previous to the residence of Mrs. Sutton and Mr. 
Kenyon in Oconomowoc? 
A. Yes. 
Q. When did you next go? 
A. In 1875. 
Q. Where did you go when you went there in 1875? 
A. To Mrs. Sutton’s. 
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Q. Was she then housekeeping ? 

A. She was. 

Q. Where? 

A. In a cottage on Main street. 

Q. What other years have you been there, since 1875, to the best 
of your recollection? 

A. I think I have been there part of every year up to 1879. 

Q. Including the year 1879? 

A. Yes; I was there that summer. 

Q. In what seasons of the different years did you go there? 

A. Sometimes we went in June, always by the first of July, and 
then returned in the fall—different times in the fall. 

Q. Where did you make your home in Oconomowoc while you 
were there during those several years ? 

A. At Mrs. Sutton’s. 

Q. Did you meet Mr. Kenyon there? 

A. Always. 
_ Q. That house in which Mrs. Sutton resided, you say, was a small 
house on Main street? 

A. Yes. 

Q. Was it near Dr. Miller’s house? 

A. Opposite. 

Q. On the opposite side of the street ? 

A. Yes. 

Q. What lake did that house, or the yard in which that house 
was situated, border upon ? 

A. La Belle. 

Q. What was the condition of Mr. Kenyon’s health, as you ob- 
served, during those several years that you met him at Oconomo- 
woc? 


265 (Objected to, as the witness should rather state what she saw 
and Leard than to give the conclusion of her observation.) 


. He was always complaining. 

How was he complaining—of what? 
. Of a great deal of pain in his head. 
. Was that much of the time that he was complaining? 
Three-quarters, I should think. 

a How severe have you known these attacks of indisposition 
to be? 

A. Sometimes so that he would go to bed with it, and other 
times so that he sat in a sort of invalids’ chair with his head 
bound. up. 

Q. What was generally done for him during those severe attacks? 

A. He had compresses put upon his head. 

Q. Who attended to him, if anybody, while he was suffering at 
those times ? 

A. Mrs. Sutton. 
Q. What did she do? 
A. Whatever was to be done—whatever could be done. 


OPOorop> 
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Q. Did Mrs. Sutton have any further personal care of him during 
those particular attacks that you noticed while you were there? 
. She always took care of him. 
. What did she do, and how? 
. Wherever he went she went. 
. Did he at that time require much care? 
Why he was very subject to those bad attacks in the head? 
Was he always asking for care during those attacks? 
. Yes; when they were coming on whatever he wanted to have 
put on his head he always wanted it. 

Q. To whom did he apply ? 

A. To Mrs. Sutton. 

Q. Did he call upon anybody else for nursing and assistance that 
you know of, except Mrs. Sutton ? 


>POrOPO> 


¢ 


"A. No. 

Q. Jf I understand you, you were there in 1875, 1876, 1877, 1878, 
and 1879? 

A. Yes. 

Q. Have you been there since 1879? 

A. No. 
266 Q. Do you know the place in Oconomowoc sometimes 
— the Breck place—the place in dispute in this suit? 
A. I do. 


Q. When did you see that place ? 
A. I went with Mr. Kenyon to see it in 1879. 
Q. Did you go to see any other place with Mr. Kenyon? 
A. Yes; I went to see a place called the Starkweather place. 
Q. Was anything said by Mr. Kenyon as to why you then went 
to look at these places? 
A. Yes. } 
Q. What was it. 
A. He told me he was going to buy one of them for Mrs. Sutton, 
and he took me with Mrs. Sutton to see which she preferred. 
Q. Three of you went together ? 
A. Yes. 
Q. Was there any more of the party ? 
A. My little child. 
Q. Your daughter ? 
Yes. 
How old is she now? 
A. Thirteen. 
Q. Did you ride or walk ? at yi 
Rode. 
. In a carriage? 
Yes. 
. Did you look over those places? 
We did. 
. Was any preference expressed then by Mrs. Sutton, or don’t 
you recollect ? | 
A. Yes; she preferred the Breck place; we all did. toy, 
Q. Did he ask your opinions, all of you, as to your preferences? 


er 
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A. Yes. 

Q. Where is the Breck place situated ? 

A. It is on La Belle Lake. 

Q. On the borders of this same lake on which this little cottage 
is in which Mrs. Sutton then lived ? 

A. Yes. 

Q. How far from that cottage, probably, in a direct line across the 
water? 

A. Not so very far. 

Q. Less than half a mile? 

A. I don’t know. I have rowed there from one place to 

another. 3 
267 Q. You have rowed a boat there? 
A. Yes. 

Q. What did Mr. Kenyon busy himself about during those sum- 
mers that you were there? 

A. He didn’t do anything. 

Q. Did he go out any? 

A. He did if the rest of us did. 

Q. Was he at all times able to go out when the rest of the family 
went out? 

A. No. 

Q. Where did he often stay while you went out upon the lake— 
the rest of you—while he was indisposed ? 

A. Either in bed or in his invalid chair. 

Q. Was there a veranda to that house ? 

A. Yes. 

Q. How about that ? 

A. He would sit out there sometimes, but when his head was 
pretty bad he didn’t like the light. 

Q. Do you remember the first winter that Mr. Kenyon and Mrs. 
see Vs and Mr. Sutton resided here together in New York ? 

A. Yes. 

Q. What winter was that? 

A. The winter of 1879-80. 

Q. — winter after your last visit at Oconomowoc? 

A. Yes. 

Q. Do you remember when they came from the West here that 
fall, the fall of 1879? 

A. About Thansgiving, I should think. 

Q. Did they come together? 

A. They did. 

Q. Where did they go when they arrived ? 

A. Mr. Kenyon went to his relatives in Harlem, I think, and Mr, 
and Mrs. Sutton came to my house. 

Q. How long did they continue in your house ? 

A. Until January. 

Q. Then, what did they do? 

A. They went to keep kouse for Mr. Kenyon at Harlem. 

Q. On what street? 

A. On 124th street, 

22—1053 
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Q. And how long did they remain in that house then? 
A. They went back late in the spring. 
268 Q. Back where? 
A. To Oconomowoc. 
Q. Then how long did they remain in Oconomowoc before return- 
ing to this city again? 
. I think they came the next November. 
Then where did they go after they came here? 
. Directly to that house on 124th street. 
That was in November, 1880? 
Yes. 
Did they keep house there then? 
A. Yes. 
How long did they remain there that winter, housekeeping ? 
Until the spring. 
Until the spring of 1881? 
Yes. 
Then where did they go? 
Back to Oconomowoc.  _— 
All together ? 
I think Mr. Sutton went first, and Mrs. Sutton waited and 
Mr. Kenyon. : 
. That was the spring of 1881; when next did they come here 
ew York? 
A. They came back next fall. 
Q. Then they returned to New York? 
A. Yes. 
Q. That was the fall of 1881 ? 
A. Yes. 
Q. All came together ? 
A. Yes. 
Q. Where did they then go? 
A. To the house in 124th street. 
Q. And they there resided together ? 
A. Yes. 
Q. How long? 
A. Until Mr. Kenyon’s death, in January, I think. 
Q. What did Mr. and Mrs. Sutton do after Mr. Kenyon’s death ? 
I mean where did they stay? 
A. They stayed in the house fora time. Then Mr. Sutton went 
to Oconomowoc, and Mrs. Sutton came and visited me. 
Q. Then where did she go? 
A. Then she went back to Oconomowoc. 
. Q. And er A have not been here since that you know of? 
A. No. 
269 Q. Do you recollect how long Mr. and Mrs. Sutton remained 
in the house at 124th street after Mr. Kenyon’s death? 
A. I know they were out of it in March. 
Q. a do not know’exactly when they left? 
A. No. 
Q. Where did you say that Mr. Kenyon was in the fall of 1879, 
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just after they all came from the West, in the interim, while they 
were in New York, previous to commencing the housekeeping on 
124th street? 

A. He was with his s&ters. 

Q. Did you see him during that term ? 

A. Oh, yes. 

Q. Where did you see him? 

A. At my house. 

Q. Was he there at your house often during that term while Mr. 
and Mrs. Sutton were there ? 

A. Sometimes twice or three times a week. 

Q. During the winters in which Mr. Kenyon and Mrs. Sutton 
and Mr. Sutton resided here, as you have testified, at 124th street, 
were you a visitor at their house ? 

A. Yes. 

Q. How frequently did you visit their house? 

A. Every week. 

Q. Did you meet Mr. Kenyon there frequently ? 

A. Always. 

Q. What did you observe, if anything, as to Mr. Kenyon’s con- 
dition, by his own complaints or otherwise, during your visits at 
that house in those winters ? 

A. Well, I thought he was pretty feeble, had a great deal of trouble 
with his head. 

Q. Did he so complain? 

A. Yes. 

Q. Did he complain of the recurrence of those attacks of head- 
ache of which you have testified ? 

A. Yes. 

Q. Did any other person than Mr. Kenyon and Mr. and Mrs. Sut- 
ton reside in that house during those winters ? 

A. They had a servant. 

Q. The family consisted, then, of those three. 

A. Yes. 
270 Q. Did they occupy the entire house? 
A. Yes. 

Q. ag there any other person with them except a servant? 

A. No. 

Q. Were you at that house during Mr. Kenyon’s last sickness ? 

A. Yes. 
yon? 

A. Yes. 

Q. Who was? 

A. Mrs. Sutton. 

Q. Did you meet any physician there ? 

A. Yes. 

Q. Whom? 

A. Dr. Hills. 

Q. Did you hear him give instructions concerning Mr. Kenyon 
to any one? 

A. To Mrs. Sutton. 
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Q. Was Mrs. Sutton there on the last day you were there—the 
day of Mr. Kenyon’s death ? 

A. Yes. 

Q. How long previous to his death were*you there ? 

A. I think I left there between eleven and twelve, and he died 
somewhere about one. 

Q. When you left there he was very low, was he not? 

A. Yes. 

Q. Was Mr. Kenyon conscious during any of your visits; I mean 
after he was struck with his final sickness ? 

A. No. 

Q. Who attended to the wants of Mr. Kenyon during the times 

revious to his final sickness when you had been there and he was 


Indisposed ? 
A. Mrs. Sutton. 
271 Q. At any time during your visits there to the house in 


124th street was the subject of any place in Oconomowoc re- 
sumed ? 
A. Yes. 
Q. Did you see anything there? 
A. I saw the plans of the new house. 
Q. On what place was that new house to be built, as they said? 
A. On the Breck place. 
Q. Who showed you the plans? 
A. Mr. Kenyon and Mr. and Mr. Sutton—all together. 
Q. Did you see those plans at any other place than at the house? 
A. At my own house. 
Q. In Brooklyn? 
A. In Brooklyn? 
Q. When was that—the same winter? 
A. The same winter. 
Q. What winter was that? 
A. That must have been the winter of 1880-’81, I guess. 
Q. That was the winter before that in which he died? 
. Yes, sir. 
. You saw the plans that winter at your house in Brooklyn? 


es. 
. Who took them there—do you knuw? 
Mr. Kenyon. 
Who was with him? 
Mr. and Mrs. Sutton. 
Why were they taken to Brooklyn—do you know? 
To show them to us. 
Were they shown to you? 
They were. 
To whom? 
. To myself. | 
Q. What was said about them? 


(Objected to, unless it be confined to what Mr. Kenyon said, or 
what was said by others when he was present.) 
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Q. What was said about them when they were all together at 
your house—well, I will not confine you to that, as -you have testi- 
fied to looking over the plans two different times. You may state 

at either of those interviews what was said by Mr. Kenyon, 
272 7 by any one present, when all were present, about the 
ans? 

A. Mr. Kenyon asked me if I could suggest anything that I 
thought would please Mrs. Sutton, as he wanted it exactly as she 
wished it, as it was for her. 

Q. Did they or he then state where the house was to be or was 
being built? 

A. Yes. 

Q. Did you understand from their conversation that the house 
was yet unfinished or was not yet constructed ? 

A. I understood at first that it was not, but afterwards it was 
partly finished. 

Q. At another interview? 

A. Yes. 

Q. Was there anything about the use the house was to be put to? 

A. It was to be their home. 

Q. Were there any indications in the plans of the parts that were 
to be occupied by any particular person in the house? 

A. Only by Mr. and Mrs. Sutton and Mr. Kenyon. 

Q. Were the rooms that they were to occupy in any way related? 

A. They were connected. 

Q. What was said about those rooms when they were all present, 
if anything, about their being connected, and were any reasons 

iven? 

7 A. Why, Mr. Kenyon always wished his room to connect with 
Mr. and Mrs. Sutton’s on account of his being taken sick in the 
night. | 

Q. Was any other person present besides the family, as vou have 
described—either family—and yourself when the plans were talked 
about, if you recollect? 

A. I don’t think so. 

‘ Q. Was there anything said as to whose the place was or was to 
e? 


(Objected to by Mr. Brown.) 


A. Yes. 
Q. What was said in that respect? 
A. Why he said it was to be Mrs. Sutton’s. 
273 Q. ba anything further said about that, if you recollect? 
A. Yes, 7 

Q. What was said about it? 

A. Mr. Kenyon said he wanted to give it to her, for she had taken 
care of him, and was to continue to take care of him as long as he 
lived—had promised to. 

Q. Did he say anything about any promise on his own part? 


(Objected to.) 


’ 


174 ERASTUS F. BROWN ET AL., &C., VS. SARAH 8. SUTTON. 


A. That he had promised to give it to Mrs. Sutton. 
Q. State if he said anything about having made a promise, and 
what it was? 


(Objected to.) 


A. He said he had promised to give it to Mrs. Sutton. 
Q. Did he state that in connection with having stated what Mrs. 
Sutton had promised? 


(Objected to.) 


A. It was at the same time. 

Q. Was that conversation which you have in mind now held at 
124th street or at your home? : 

A. At both places. 

Q. The substance of it was repeated? 

A. Yes. 

Q. Then the reason that he gave at 124th street for having prom- 
ised this place to Mrs. Sutton—he gave the same reason at your 
house, or did he? 


(Objected to.) 


A. Yes. 
Q. You stated about having had some conversation with him in 
which you were informed by Mr. Kenyun, or by the others of the 
family of Mr. Kenyon’s presence, subsequently, when you were in- 
formed that the house had been sambialie built. Do you recollect 
anything further about that? 
A. I don’t understand what you mean. 

274 QQ. I understood you awhile ago to say that they subse- 
quently told you that the house had been commenced ? 
an 


Q. And partly built? 
A. Yes. 


Q. When was that; do you recollect? 
A. That was the winter that Mr. Kenyon died. _ 
2. ay you did have some conversation that winter with him? 
. Yes. 
Q. What do you recollect that they told you about it—about its 
being rey built—anything more? 
A. That they were very anxious to get it finished. : 
Q. Did they say anything about when they hoped to have it done, 
or about anything of that kind? 
A, The following summer. 
Q. “ng they expected to have it finished then? 
. Yes. 
Q. And before that summer he died? 
A. Yes. 


Cross-examination by Mr. Erastus F. Brown: 


Q. You reside in Brooklyn? 
A. Yes. 


~~ 


ERASTUS F. BROWN ET AL., &¢., VS. SARAH 8. SUTTON. 175 


Q. Your are the sister-in-law of Mr. Westover, now present, who 
7 as representing the complainant in this matter? 

A. Yes. 

Q. Mr. Westover resides at Chicago ?, 

A. Yes. 

Q. Do you know the fact that Mr. Westover, now present, has been 
examined as a witness in this case on behalf of the complainant? 

A. Yes. 

Q. Has Mr. Westover been temporarily residing with yourself 
—ie last few days ? 

A. He has. 

Q. Have you been in consultation together during this period, 
previous to this date, in regard to these matters? 

A.. Yes. 

Q. Has he spoken to you during the period referred to in refer- 
ence to the importance of establishing certain facts in this 

case? | 
275 A. No; he told me to tell what I knew, only not to be too 
ong. 

Q. But, in saying that he told you to say what you knew, you do 
not intend to limit your conversations to that brief communication ? 

A. Do you mean what he said to me? 

Q. You have conversed together freely during the period just re- 
ferred to, with regard to this suit and the matters in controversy, 
and the facts necessary to be proven here? 

A. Do you mean that he conversed with me upon what I knew ? 


(Question repeated.) 


A. Well, I don’t know as I did. 

Q. You have conversed with him freely, have you not, with re- 
gard to the matters connected with this suit, during the period re- 
ferred to? 

A. Well, I commenced to tell him what I knew, and he told me 
not to be too long telling it. Is that what you mean? 

Q. Do I understand that that was the extent? 

A. Yes. 

Q. How long has he been temporarily residing at your house now 
since he came on from Chicago here—three or four days? 

A. Yes; but then he has only slept there; he has not been there 
during the day or evening, not until late. 

Q. And do I understand that all the conversation that you have 
bad with Mr. Westover during the periods in which he has been at 
your house since he arrived “hess from Chicago was a statement 
from him that he wanted you to state what you knew, but to be brief 
in stating it? . 

A. That is about the whole of it. 

Q. When was that said, when he first arrived ? 

A. No. 

Q. How long after? 

A. Well, in a day or two. 
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276 Q. Then, was nothing said at all between you and him in 
reference to this suit from the time he arrived until that 

period ? | 

A. No. | 

Q. And nothing was said to you in regard to this suit from the 
time he made that statement to the present time? 

A. Not until we were coming here this morning together. 

Q. Then, as far as matters connected with the suit are concerned, 
your mouths have been sealed, except as to this statement which you 
now allege you made alone? 


(Objected to, because it assumes a statement not based on any / 
testimony.) | 


A. Do you mean as regards my testimony ? | 

Q. Confining yourself, of course, to matters connected with this . | 

' suit, what, generally, did Mr. Westover and yourself speak in refer- | 
ence to? 

A. We discussed Dr. Freeman’s testimony about different head- 
aches and apoplexy. 

Q. And what else? 

A. I don’t know as anything else. 

Q. And this conversation as to Dr, Freeman’s testimony took place 
after the meeting here the day before yesterday ? 

A. Yes. 

Q. At the same time that you spoke of Dr. Freeman’s testimony, 
did you not speak of the testimony of the other witnesses who were 
here = were then examined ? 

oO. 
, — you please state when you first went to Oconomowoc? 
n 1867. | 
a was previous to the time that Mr. Kenyon was there ? | 
es. 
And were you there in 1868? 


vn . 


No. 
In 1869? 
No. 


In 1871? 
No. 
In 1872? 


OPOPOPOPOPOP>O> 


Q. Then with the exception of that time that you were there in 
sit oi period that you were there in 1875 was the earliest period? 
es. | 
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Q. Where did Mr. and Mrs. Sutton reside at that time—in 1875? 

A. In a cottage on Main street, in Oconomowoc. 

Q. Was Mr. Kenyon there also ? 

A. Yes. 

Q. What time of the year, if you please, did you go to Oconomo- 
woc ? . . 

A. Either the last part of June or the first part of July; the last 
of June, I think. 

Q. How long did you remain there at that time? 

A. Until the fall. 

Q. Until what month, as far as you can recollect? 

A. September or October? 

Q. a resided with Mr. and Mrs. Sutton there? 

A. Yes. 

Q. Please state generally how Mr. Kenyon was occupied, if at all, 
during that summer and fall, up to the time you left? 

A. He didn’t do anything; is that what you mean? He would 
go out on the lake for a little boating, or out for a little ride; do you 
mean that? If you mean employment, he had none. 

Q. Was he in such a feeble condition of health, then, apparently, 
that he was not able to attend to anything, or was it because not 
being called upon so to do he was apparently disinclined? 

A. I don’t think he could have attended to anything—TI am sure 
he could not. 

Q. You say he could not. have attended to anything at that time? 

A. Yes; I don’t think he could. 

Q. He was then in such a feeble condition of health ? 

A. i ter, he was complaining most of the time of feeling 

ad. 
278 Q. But you have known persons who complained being 
able to attend to business ? 

A. Yes. 

Q. Then do I understand you to say that Mr. Kenyon was in such 
a feeble condition that he was not able at that time to attend toany- 
thing, and therefore refrained from so doing? 

i Maybe if he was positively obliged to he could have got around 
to do it. 

Q. Got around by dragging, do you mean? 

A. Yes; he got around by dragging most of the time. 

Q. Did he ever drag himself around on the lake alone? 

A. No; he was never on the lake alone. 

Q. Did he ever drag himself around in a carriage? 

A. No; he had assistance always. 

Q. You say he did not drag himself to the carriage, but was as- 
sisted ? 

A. Yes. 

Q. Now, what was his condition of health at the time he was as- 
sisted into the carriage? - 

A. He wes feeble. : 

Q. And he needed to be helped in; is that so? 

A. Well, they helped him in. 
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Q. Did he appear to need it? 

A. He did not object to it. 

Q. How did they help him in? 

A. They took him by the arm and helped him in, the same as 
they would a lady. ! 

Q. The same as they did yourself? 

A. Yes. 

Q. Was that, as [it] appeared to you, for the purpose of being gra- 
cious or for the purpose of rendering him actual assistance which 
he needed * 

A. Well, I thought he was an invalid, and that he required it. 

Q. Did you ever know him to ride alone? 

A. Never. 

Q. Did you ever know him to walk out alone? 

A. Yes. , 

Q. You have stated that he was assisted to the carriage, and 
279 that he never went out alone, and appeared to be an invalid. 
Please state to what extent he appeared to be an invalid 

while he was walking around as you say, alone? 

A. Well, he always walked with a pretty heavy cane. 

Q. How heavy a cane? 

A. I don’t know; the one he had at Oconomowoc was pretty 
thick. 

Q. Did he seem to use it on account of his feebleness ? 

A. He never went without it. 

Q. Was he not frequently on the streets of Oconomowoc alone ? 

A. Not while I was there. 

Q. Do you know any reason why he was not ? 

= We all thought he would have another one of those bad at- 
tacks. 

Q. Were those attacks previous to 1875 ? 

A. Why, he would have those sudden spells—I don’t know whether 
it was vertigo or not—but so that he would become [so] dizzy that he 
= not stand up—before he had what they call the apopletic at- 
tack. 

Q. I am confining myself at this time to this summer and fall of 
1875; was he, during that period, so — that it was thought by those of 
the household not safe for him to go out on the streets alone? 

A. I don’t know. 

Q. By yourself? 

A. He never, or very rarely, went out alone. | 

2 % you call to mind any special occasion when he went out 
alone 

A. Unly his returning from New York. 

Q. I am referring now to that time when you were there ? 

A. At that particular time I do not know of his going out alone. 

Q. Then, do I understand you to say that his going out alone was 
so extremely seldom that it has not imp itself upon your 
mind ? 
A. Yes. 
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280 Q. Did you see Mr. Kenyon any part of the year 1876— 
not at Oconomowoc, but at New York city? 
A. I did. 
Q. State, if you please, when you were next at Oconomowoc. 
A. After 1875? 
Q. Yes. 
A. The summer of 1876. 
Q. What time of the year did you arrive at Oconomowoc at that 
time ? 
. Either the last of June or the first part of July. 
. How long did you remain there that year? 
. Until the last of September or October, I can’t say which. 
And the next occasion, please? 
. 1877; the same. 
. From what period ? 
. From the last part of June or first part of July ; I can’t recol- 
lect which, exactly. 
Q. Until the fall? 
A. Yes. 
Q. Down to October or later ? 
A. Sometimes until October; sometimes we came back in Sep- 
tember, and once, I believe, in August. 
Q. You don’t remember as to this last occasion, whether it was 
August, September, or October that you left; am I correct? 
A. I know when I left in August; it was in 1879. .In 1877 we 
remained until September or October. 
Q. And the next time, if you please ? 
A. That would be 1878—about the same. 
Q. What time did you go—in June about? 
A. Yes. 
Q. And remained down to tember or October ? 
A. I don’t think October ; I think we came back earlier—in Sep- 
tem ber. 
Q. Is there nothing by which you are enabled to state with more 
eee yg in reference to the time you returned? 
A. No. 
Q. And the next year? 
A. I came back in August. 
281 Q. What time did you arrive there the next year? 
A. In June or July, about the same time. 
Q. And what year was that? 
A. That was 1879. 
Q. Is that the last year that you were there ? 
A. Yes. 
Q. Please state the period you spent there in 1875, commencing 
and ending. 
A. I went there in June or July, but Mr. Kenyon din’nt come, I 
think, until about the 1st of August or so. 
Q. And what time did you leave that year? 
A. In the fall, September or October; either the last of Septem- 
ber or first of October. 
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Q. Now, please state whether this condition of health on the part 
of Mr. Kenyon continued during these various subsequent periods 
which you have testified to as having been at Oconomowoc at the 
house of Mr. and Mrs. Sutton. 

A. He had headache most of the time. 

Question repeated. 

A. It continued all the time. 

3 Q. Please state, if you are able, whether it increased or diminished. 
| A. Some days it was very bad. 
: Q. I am not now talking in regard to days, but in regard to the 
various periods, whether this state of health increased or diminished. 
| A. I think in 1879 he had them oftener than before. 
a Q. How was it at the next earlier period ? 
1 A. In 1878; I guess about the same. In 1878 and 1879 he seemed 
to be worse. 
Q. And previous to 1878 how did it compare then with his con- 
dition of health in 1875? 
A. About the same. 
Q. Do I understand you correctly as having said that this con- 
dition of health which you observed in 1875 continued down to 
| | about the year 1878 and 1879, when his condition of health was 
If | worse ? | 
| | A. Yes; he was weaker. 
| 282 Q. Please state during what periods you saw Mr. Kenyon 
in New York subsequent to the year 1874 if at all? 
A. I can’t do it. 
Q. Did you see him in 1875 in New York ? 
A. Yes; in Brooklyn at my house. 
Q. During what period of the year ? 
. In June. 
. Just previous to your leaving ?. 
. Yes; either in June or July; I am not sure which. 
a. 9g after having seen him you went to Oconomowoc ? 
. Yes. 

Q. And he subsequently went to Oconomowoc? 

A. Yes. 

Q. Where did you see him during that time? 

A. Here, do you mean ? 

Q. Yes; I mean in that year. 

_ A. At my own house. 

Q. Did you see him often during that year, previous to going to 
Oconomowoc, in 1875? 

A. That summer I presume I saw him three or four times. 

+ Q. You saw him at your house? 

A. Yes. 

Q. In 1876 did you see him in New York? 

A. Yes. 

Q. Where did you see him at that time ? 

A. At my house. 

Q. Was he frequently at your house? 

A. I guess every week when he was in New York. 
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Q. Do you know where he resided while he was in New York 
during the years 1875 and 1876? 
A. With his sister. 
Did you see him in 1877 in New York at all? 
Yes. 
. During what period of the year? 
. I think in the summer, and I think about the holidays too; 
about Christmas time. 
283 Q. Do you know where he resided at that period while he 
was in New York? 
. At his sister’s house, I suppose; I don’t know. 
You have reason to believe so? 
Yes; as far as my knowledge goes he did. 
. During the year 1878 did you see hin? 
I saw him at Oconomowoc. 
I am not referring to Oconomowoc now ; did you see him in 
York or Brooklyn in that year ? 
I think not. 
He did not call at your house during that year? 
I have no recollection of it. 
oo were at Oconomowoc in 1878? 
es. 
You arrived at what time, would you say, that year? 
. Early in the summer; June or July, I don’t know which. 
Do you know at what time Mr. Kenyon arrived there that year? 
He was there, and he was there while I was there. 
Do you know at what time he left New York for Oconomowoc 
that year, or about what time? 
A. No; I don’t think he was in New York. 
Q. You think then that he spent that winter in Oconomowoc? 
A. I don’t know; he did that summer; about the winter I don’t 
remem ber. 
Q. Are you certain that you did nor see him in New York that 
year—1878—how do you account for it? 
A. In the summer of 1878? 
Q. No. 
A. In the winter of 1878? 
Q. The time that he was in New York, if he was? 
A. I don’t remember seeing him in New York that winter or 
sum mer. 
Q. Did you see him in 1879, during the time he was in New 
York? 
A. He was not here. 
Q. Not in 1879? 
A. He didn’t come to see me if he was. 
284 Q. In 1880? 
A. I saw him. 
Q. In New York? 
A. Yes. 
Q. Then, there were two years, as far as your present recollection 
goes, when he didn’t call to see you—1878 and 1879? 
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A. Yes; he may have been, about the holidays of 1878, but I don’t 
remember. If he was in New York he was there. 

Q. You were on intimate terms with Mr. Kenyon during the time 
that he was in the city of New York at the times you refer to as 
having seen him from time to time—your family and yourself were 
intimate with him ? 

A. Yes. 

Q. Did Mr. Kenyon—referring, of course, to your observation and 
what you saw—enjoy better health in Oconomowoc than he did in 
New York, or better in New York than in Oconomowoc ? 

A. I didn’t see him enough in New York to know. 

Q. You have heard Mr. Kenyon say, have you, that Oconomowoc 
agreed with him ? 

A. Yes. 

Q. And that he felt better there than when in New York? 

. Yes. 

Q. Please state when this conversation took place to which you 
have testified on your direct examination in reference to the place 
called the “Breck” place and the “Starkweather ” place. 

A. Do you mean when he took me to ride to those places? 

Q. Yes? 

A. In August of 1879. 

Q. During the few days last past, while Mr. Westover has been 
here residing temporarily with you, did you speak to him of these 
conversations ? 

A. I don’t think so. : | 

Q. You have stated that you “don’t think so;” is there any 
uncertainty in your mind as to that fact, or are you in doubt? 

_ A. I don’t think I did. 
285 Q. Did you state to Mr. Westover anything in relation to 
these various conversations that you had, previous to being 
examined here to-day ? 

A. I might have; something. I don’t know. 

Q. As you say you “ might end something ;” I wish you would 
endeavor to refresh your recollection and state. 

A. We discussed headaches; I know that. 

Q. Did you discuss headaches as a theoretical question, or in con- 
nection with Mr. Kenyon’s headaches? 

A I suppose it was Mr. Kenyon’s headaches more particularly. 

Q. When you conversed with him in regard to Mr. Kenyon’s 
headaches, you conversed with him in regard to the headaches 
which he had in Oconomowoc? 

A. No particular one. 

Q. But generally ? 

A. Yes; it was with regard to headaches that produce apoplexy— 
headaches followed by apoplexy. 

Q. Please state, if you will (not inquiring as to matters foreign to 
this controversy), the purport of those conversations with regard to 
headache between yourself and Mr. Westover during the time he 
has been here in New York. 

A. Why,I wondered how many of the people that had headaches 
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would have apoplexy, or whether they were the same kind. Is that 
what you mean? 

Q. i want the conversation. 

A. Well, that is about it. 

Q. How long did that conversation last ? 

A. Oh, not very long; I have not seen very much of Mr. West- 
over. 

Q. At the time at which this conversation took place, to which 
you have testified, in reference to the “ Breck” and “ Starkweather ” 
places, please state from what point you started. 

A. From the house in Oconomowoc. 

Q. What time of the day? 

A. After dinner. 
286 Q. Was this the first conversation you had had? 
A. Oh, no. 

Q. Did I not understand you to say, on your direct examination, 
referring to the conversation, that this was the first conversation 
that you had had with Mr. Kenyon and others present with regard 
to this “ Breck” place ? 

A. Oh, I thought you meant as regards any place. 

Q. I mean as regards the “ Breck” place. 

A. As regards the “ Breck ” place, yes. 

Q. What is the distance between the place where Mrs. Sutton re- 
sided and the “ Breck” place? 

A. Not very far. 

Q. Did you walk? 

A. No; rode. 

Q. How long were you occupied going from one place to an- 
other ? : 

A. I don’t recollect. 

Q. Fifteen minutes, or how long ? . 

A. I could not say, because we went to other places. 

Q. Did you go there directly ? 

A. No; we stopped at other places. 

Q. Where did this conversation which you have detailed in re- 
gard to those places take place ? 

A. In Oconomowoc. 

Q. I understand that, but please state where there. 

A. In Mrs. Sutton’s house. 

Q. At what time of day? 

A. Let me understand ; do you mean when Mr. Kenyon spoke to 
me about his buying one of those two places ? 

Q. Yes. 

A. Oh, it was many days ; several days, and all kinds of days. 

Q. How many days, first, previous to the time that you went 
there? 

A. I could not say. 

Q. You cannot say whether it was three days, or a week, or two 

weeks, or three weeks? 
287 A. I don’t think it was three weeks; it might have been a 
week or ten days. 
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Q. Did Mr. Kenyon at that time say that he had been endeavor- 
ing to obtain the Breck place for some time, but now, as he had an 
opportunity of obtaining it at a fair price, he had determined to 
purchase it ? 

. He didn’t say so to me; no, sir. 

. Or any words of that purport? 

No, sir; not to me. 

This was in the year 1879? 

1879. 

. Please state what time of year. 

. I think it was in August. 

. Did I understand you to say that on this ride from Mrs. Sut- 
ton’s residence to these places this conversation took place to which 
you have testified ? 

A. It did; both at the louse and on the ride, too, it was the sub- 

, ject of conversation. 

. Did he ask your opinion as to which was the preferable place? 

He asked me which I thought was the prettiest. 

. To which place did you first go? 

The Stark weather. 3 

Then you went to the Breck place? 
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And then he asked which place was the prettiest ? : 
Yes, which I thought was the prettiest. 

Did he ask you which place you would prefer as a residence? 
I don’t know as he did. : 


OPOPOPOoPOoro& 


. Please state again the conversation which you have already 
detailed on your direct examination in regard to this matter—how 
it began, what was said, and how it concluded. 

A. I don’t remember how it began; he said he would like to take 
me to see the two places; that he was going to buy one for Mrs. 

Sutton. Is that what you mean? There was so much con- 
288  versation before that I don’t understand exactly what you 
want. , 

Q. I now refer to the conversation you have detailed substan- 
tially that you had when you rode to those two places; I am now 
confining myself to that conversation, and will ask how that conver- 
sation began, and what was said, and how it concluded? 

A. He asked me to go to ride with him to see the two places; 
= said he was going to buy one for Mrs. Sutton. 
BS Q. Pri , if you eng Is that all you can recollect of the con- 
versation—what you have detailed just now in answer to my ques- ne 
tion? 

A. Why, we went to see the two places, and he asked me which 
one I thought the prettier of the two. 
a Q. What did he say? 
ae A. He said he wanted to buy one for Mrs. Sutton—whichever one 
| she liked the hest—whichever one she preferred. 

Q. This conversation, as I have understood you to say, was on the 
: ride to the Breck and this other place? 
eal A. Yes, and at the. house also; it was freely discussed at all times. 
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Q. What was said at the house? 
A. About the same. 
Q. When he had said this same thing at the house how came he 
to volunteer the same information on the way? 
A. Well, it was the burden of the conversation that summer. 
Q. You knew, of course, before you left the house what you were 
going for? 
A. Yes. 
Q. Fully? 
A. Why, yes. 
Q. ao upon conversations that you had had at the house? 
A. Yes. 
Q. Did you start off with that special pur ? 
A To see the Sekwatther an the Breck place. 
289 Q. And for the pu of selecting the one or the other. 
A. Well, I sup —perhaps not to select that very day. 
Q. No; but to select some other day ? 
A. Yes; to select one of them. 


Q. How. long after you had been on the road did this conversation - 


take place which you say took place on your way there? 

A. You mean after we left Mrs, Sutton’s house? 

Q. Yes. | 

A. Well, it was not so very far to the Starkweather, and it was 
between the two places. | 

Q. You first went to the Starkweather ? 

A, Yes. 

Q. And then you went from the Starkweather—— 

A. Around to Breck. 

Q. And during the journey, so to speak, from the Starkweather to 
roe Breck this conversation took place which you have detailed here 
to-day ? 

A. Re 

Q. Please state it again; I want to get it in my mind—the con- 
versation that took place between the Starkweather and the Breck 
place, to which you already testified on your direct examination ? 

A. He said he was going to buy one of the places for Mrs. Sutton, 
whichever she preferred. 

Q. When you started from home after dinner that day, had y 
spoken of going to those two places? aes 

A. Oh, yes; I went specially; the ride was specially to take me to 
those two places. 

Q. If you had had conversation at the house, as you allege, with 
regard to those places, and if you left your home for the special pur- 
ee of seeing those places, and had arrived at the Starkweather, and 

ad left it to go to the Breck place, how came it that Mr. Kenyon 
then and there interjected that conversation ? 

A. He did not interject it; it came around in the conversation ; it 

was all the conversation—led up to it and around it. - 
290 Q. But I understand from you that you had had these 
conversations of like purport at the house, and that you 
started ae ae house for the purpose of seeing those two places? 
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A. Yes. 

Q. st then distinctly knew the object of your drive, did you? 

A. Yes. : 

Q. You looked at the Starkweather place? 

A. Yes. 

Q. Then you were on your way to the Breck place, according to 
the intention which you had when you left the house, as far as I un- 
derstand you? 

A. Yes; we were. 

Q. Since your mind was fully informed, according to your own 
statement, as to Mr. Kenyon’s purpose and plan, how came he then 
and there to reiterate that of which you were fully informed before, 
according to your recollection ? | 

A..Why, he seemed very anxious that Mrs. Sutton should be 
pleased, and was asking me about it. 

Q. But did he seem to suppose that you had forgotten all the in- 
formation which you had derived from him on that point previously 


at the house? 
A. I do not know what he supposed. 


Q. Please state what that conversation was which you say led up 


to this? 

A. I couldn’t do it, because it was all house and all grounds and 
all locality. I don’t know. 

Q. This conversation which you cannot recollect, do I understand 
you to be the conversation which took place at the house before you 
left for these two places that day? 

A. Well, it took place many days before we went—every day— 
some days. 

Q. But I have understood you to say, I think not incorrectly, that 
previous to starting out that morning you understood the object of 
your starting out? 


A. Yes. 
291 Q. That it was based upon conversation had before start- 
ing? 
A. Yes 


Q. Now, I ask this: Whether that conversation that morning was 
one of the conversations which, as you say, led up to this conversa- 
a that took place between the first-named place and the Breck 

ace ? 

7 A. Why, yes. 

Q. You do not recollect this conversation which took place at the 
house, as I understand you to say? 

A. He talked to me of the two places and why he wanted to buy 
one of them. 

Q. Do you recollect the conversation that took place at the house 
that morning? 

A. Why, it had been hours—we were talking about it. 

Q. At what time in the morning of that day did you commence 
talking about this? 

A. Well, it was all day. 

Q. After breakfast ? 


fe 
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A. Yes. 

Q. At about what time did you have breakfast ? 

A. I guess about eight o’clock. 

Q. And the conversation was—— 

A. It was at the table and away from the table. 

Q. Did you discuss this subject fully there? 

A. Yes, sir. 

' Q. In its length and breadth ? 
oF A. I guess so. 
mp te Q. If you fully understood it at that time, can oe give an 
a fe . reason why Mr. Kenyon should have made that direct, explicit 
; » statement between this first-named place and the Breck place ‘ 

A. It was not the first time that he had mentioned it to me. 

Q. Was anything particularly said between the Starkweather 
place and the Breck place in regard to this matter, or did it take 
ry at the breakfast table and after breakfast up to the time you 
eft 7 

A. At breakfast table, after breakfast, and between the 

aces, 
292 Please state again what Mr. Kenyon said between those 
| laces. 
i A. That he wished Mrs. Sutton to have whichever one she pre- 
| ferred—wished her to be pleased; that was the amount of it. 
+. Q. Is that the whole of the conversation that took place between 
those two places ? 
A. No. 
| Q. Please:state the whole of the conversation that took place 
between those two places—between the Starkweather place and the 
t Breck place? 

A. All the conversation between us ? 

Q. With regard to this subject. 

A. But all the conversation was with regard to it. 

: Q. How long were you going from the Starkweather place to the 
Breck place; do you recollect? 

A. No; it was quite a ride. 

Q. Half an hour? 

A. Yes; I should think so, or more. 

Q. Were you in conversation during the period that you were 
going from one place to the other? 

A. Yes. 

is Se Q. -_ the conversation was on this subject? 
A. Yes. 

Q. Now, please state what that conversation was from first to last, 
as far as your recollection goes? 

A. Why, he asked me which place I thought was the — he 
wanted Mrs. Sutton to have whichever place she liked the best, and 
was anxious she should be pleased. 

A Was that the first time that you had seen the Starkweather 

ace? P 

L : A. In company with Mr. Kenyon? ° a 

Q. At any time. ss 
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A. Why, no. 
Q. — 1 fixst time that you had seen the Breck place? 
. No. 
293 Q. You have given but a very brief statement to a a 
half hour’s time. Please refresh your memory and state what 
else was said, as it was al! on the subject of this matter. 

A. We discussed the lake fro::ts, the grounds, and the house, the 
location of the rooms, and so on. I can’t tell you in detail. 

Q. What did you say about the location of the rooms? 

A. In those houses they didn’t like them. 

Q. Which houses do you refer to? 

A. The Starkweather and the Breck. 

Q. What was there on the Breck place? 

A. A little sort of cottage. 

Q. Please state what they said about those houses. 

‘A. They didn’t like them. 

Q. What other things were talked about besides those two houses? 

A. How the grounds would look if they were laid out thus and 
so, and whether they should move such a house off and put another 
one uP; I don’t know; all relating to what might be done on those 
two places. 

Q. You have given in detail, of course, specifically, have you, all 
that was conversed about during that half hour? 

A. No; how could I? 

Q. How is it that you bear in mind so clearly this “twig,” so to 
speak, of that general conversation ? 

A. It was the conversation there that summer; it was the conver- 
sation here the following winter ; and whenever I saw Mr. Kenyon 
- brought up that subject tome. It was impressed in my mind in 
that way. 

Q. Then, is it impressed on your mind, this particular conversa- 
tion, these particular words, on account of its having been spoken 
of — y and subsequently? 

. Yes. 


Q. Now, referring to this conversation between this Starkweather 
place and the Breck place, I wish you would state, if you are 
294 able, the conversation ; what was said by Mr. Kenyon, what 
was said by yourself, and what was said by Mrs. Sutton, and 

not the general outcome of it; I want the conversation in detail. . 


- = to, as having been asked and answered four or five 
imes. . 


A. We discussed the houses and the grounds. 
Q. We have already had that. 
A. There was not any other conversation to relate. 


— repeated.) “ Now, referring to this conversation,” etc., as 
above. 


Mr. Westover: He wants the words. 
The Witness: I couldn’t give them. 7 
Q. These precise words, which you have testified to as having 
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been said by Mr. Kenyon, are they impressed on your mind by the 
—_ conversation which you had previously and subsequently ? 

A. Yes. 

Q. How did what was said subsequently impress on your mind 
what was then said ? 

A. What part of the conversation do you mean? 

Q. What Mr. Kenyon stated there, as stated on your direct exam- 
ination, in answer to Mr. Westover. Do you recollect what I refer 
vo, now ? 

7 Ly you mean why he was going to buy the place? 

. Yes. 

A. Why, I remember it because he told me so many times. 

Q. Mr. and Mrs. Sutton kept house, did they not, during the period 
you have referred to, at Oconomowoc? 

A. Yes. 

Q. Were there boarders there in the summer time? 

A. I boarded. 

Q. And do you not know that Mr. Kenyon boarded ? 

A. I supposed he did. I have no reason to say that he did any 

more than a supposition. 
295 Q. You never heard anything to the contrary of the fact 
that he was a boarder there, did vou? 


(Objected to.) 


A. No. 
Q Do you know what is usually paid by the boarders there per 
week ? 


(Objected to as immaterial.) 


A. I do not. 

Q. There were other boaders besides yourself, were there not, dur- 
ing the summer months? 

A. Sometimes, yes. 

Q. Have you no knowledge of the rates which were paid for board? 


(Objected to as immaterial.) 


A. No. 
Q. Do you know what was the amount of board usually paid in 
Oconomowoc—not at hotels, but at private houses? 


(Same objection.) 


A. No; I do not. 

Q. Do you know the fact that Mr. Kenyon paid board there at the 
rate of $10 per week? 

(Same objection.) 


A. I do not. 

Q. The house on Main street which was called the “ Hitchcock 
pee and which was occupied by Mr. and Mrs. Sutton; do you 

now who was the owner of the place? | 


(Objected to as immaterial.) 
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A. Mrs. Sutton. 
Q. Do you know whether it was a gift from Mr. Kenyon to Mrs. 
Sutton ? | 


(Objected to as immaterial.) 


A. I do not. 
296 Q. Did you ever hear anything on that subject ? 
A. No, sir. 

Q. Directly or indirectly? 

A. No. 

Q. You are entirely ignorant on that point—as to how Mrs. Sut- 
ton became the owner? 

A. I understood they bought it. 

Q. From whom did you understand this? 

A. I don’t know. 

Q. Sa cannot say from whom you got the information ? 

A. No. 

Q. You have spoken with regard to the house on 124th street, oc- 
cupied by Mr. Kenyon and Mr. and Mrs. Sutton. Doyou know who 
furnished the house—supplied the daily necessities? - 

A. I don’t know anything about it ; no, sir. 

Q. You have no knowledge on that point, whatever, with regard 
to who furnished the house and provided for it? 

A. No. 

Q. Do you know whether Mr. Sutton was a boarder there, or 
whether he resided otherwise? 

A. I cannot say. I do not know. 

Q. You have never heard anything, have you, from which you 
inferred that he was a boarder ?_ 


(Objected to.) 


A. No. 

Q. How long after Mr. Kenyon was stricken down were you at 
the house on 124th street? 

A. By noon on Friday. He was taken sick Thursday. 

Q. Did I understand you to state on your direct examination that 
Mrs. Sutton nursed him and cared for him at that time when you 
were there ? 

A. Yes. 

Q. Do you intend to be understood by that answer as saying that 
no one else attended to him or cared for him at that time? 

A. Nobody while I was there. 
297 Q. Was no one present but Mrs. Sutton ? 
A. Oh, ever so many. 

Q. What special care was given to Mr. Kenyon during that period 
by Mrs. Sutton ? 

A. His lips were wet, and there was something on his head that 
was changed several times. 
is “spay he moved in his position at all during the time you were 

ere 

A. I do not think so. 


>» 
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Q. Please state the first day that you were there, so as to fix the 

time. 
. Friday. 
. When did you arrive and when did you leave? 
. Well, I left before dark. 
What time did you arrive? 
Possibly at one or two o'clock ; I can’t say. 
How many hours, about, were you there ? 
Between one and two; possibly two. 
Were you there the next day ? 
. Saturday ; yes. 
. And Monday ? 
Yes. 

. And how long a period were you there during those different 
times ? ) 

A. Well, always an hour; never less. 

Q. And during that time you saw no one attending him but Mrs. 
Sutton ? 

A. No. 

Q. How were the others occupied—doctors or gentlemen or ladies, 
or whoever were there ? 

A. The doctor gave directions to Mrs. Sutton. Well, the ladies 
were all broken up. 

Q. When you say the ladies were all broken up, do you intend to 
include Mrs. Sutton ? 

A. No. 

Q. Did she manifest any tendency towards breakage ? 

A. Yes; I think she did. 

Q. I understand you say to then that from your observation the 
condition of all the ladies who were at the house at the time, with the 
exception of Mrs. Sutton was 

A. They were feeling very bad. 
298 Q. Well, did not Mrs. Sutton apparently feel bad ? 
A. Yes. 

Q. What was the difference, in that regard, between Mrs. Sutton 
and the others ? 

A. Well, they sat with their faces buried in their handkerchiefs 
and she did not. 

Q. Was she alone of all the ladies who sat in that attitude ? 

A. I didn’t sit in that attitude. 

Q. Of course I did not mean to include yourself. Now, from all 
you saw there during those three days until the time of the death, 
do you intend to say that Mrs. Sutton so entirely attended to Mr. 
Kenyon’s wants, and that the others refrained from so doing that 
you are able to state, as you have upon your direct examination, 
— Mrs. Sutton nursed him and cared for him—took sole care of 

im ? 

A. She did while I was there. 

Q. And no one else ministered to him; is that so? 

A. I don’t think I saw any one else. 

Q. Were any gentlemen present? 
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A. Yes; Mr. Sutton was there and I think a relative of Mr. Ken- 
yon’s. 

Q. Did they do anything ? | 

A. No; the gentlemen were asleep on the sofa ? 

Q. On the three several days that you were there? 

A. Most of the time. When he was not asleep he sat with his 
eyes closed. 

Q. Where did Mrs. Sutton sit? 

A. By Mr. Kenyon’s bedside. 

Q. Was she up and around, or did she confine herself to that 
place ? 

A. I supposed she moved when it was necessary. 

Q. I mean was she around about the room at the time that you 
were there ? 

A. Not much; no. 

Q. Well, was she at all? 

A. Well, I think likely; yes, somewhat. 


| 299 Q. Was the seat that she occupied by the side of Mr. 


Kenyon entirely vacant during the time that she was around 
about the room ? 

A. I think it was. 

Q. You said that you saw these plans and specifications at the 
house at 124th street ? 

A. I did. 

Q. Was that the occasion when Mrs. Freeman, the witness who 
has been examined here, was present ? 

A. I don’t remember her being there at the time. 

2. a heard her deposition here the day before yesterday ? 

. Yes. 

Q. In regard to her being present at the house on 124th street 
and seeing the plans; were you there on that occasion ? 

A. I don’t think so. 

Q. You have stated on your direct examination, referring to Mr. 
Kenyon’s whereabouts at Oconomowoc, that where he went Mrs. 
Sutton went ? 

A. Yes. 

Q. Did you mean by that to be understood as saying that when- 
ever Mr. Kenyon went upon the streets of Oconomowoc, or went forth 
for pleasure or recreation, Mrs. Sutton accompanied him ? 

A. Not always Mrs. Sutton, but always some one was with him. 

Q. I understood you to say on your direct examination that 
where he went she went; that is not correct, then, is it ? 

A. Well, yes ; if she didn’t go individually she saw that some one 
went with him. 

Q. Then when you say that where he went she went, you think 
that that answer will cover a state of facts like this; that if she did 
not go, somebody else went in her place? 

A. Well, I don’t know as anybody ever went in her place. We 
used to all go. I think I said that we all went. 

Q. Did you intend to say on your direct examination, as you did, 
that where he went she went—referring to Mrs Sutton? 
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A. I do. 
300 Q. And when you say that, you wish to be understood that 
when he went you all went; is that so? 
A. No; I do not. 
Q. Please explain, because there seems to be a discrepancy in 
your answers on that point. 


(Objected to.) 


A. When he went out, in Oconomowoc, off the place, Mrs. Sutton 
usually went with him, but when he went out on the lake, or 
“ee the place, almost always some of the rest of us went with 

im. 

Q. When you say “ off the place” you refer to the place on Main 
street ? 

A. Yes. | 

Q. Who attended to Mrs. Sutton’s domestic duties there—herself? 

A. Her servants. | 

Q. And was she entirely free from the care which devolves upon 
the head of a household ? 

A. When? | 

Q. During the time she was there. 

A. All day long, every day? 

Q. Yes. 

A. I sup she would devote a little time in the mornings, as 
most housekeepers do, to it. 

Q. Did Mr. Kenyon ever go out in the morning ? 

A. I never knew him to. 

Q. And was this owing to the fact that Mrs. Sutton could not go 
out ? 

A. He did not want to go; I never knew him to go. 

Q. Did I understand you to say that he did not go out until Mrs. 
Sutton was at liberty ? 

A. I don’t think he did. 

Q. Did she always accompany him on the street during the period 
that you spent in nomowoc ? 

A. I think she did; as far as I know she did. 

Q. And do you know the object and purpose of her so accompany- 
ing him? 

A. He had a horror of being left alone; he told me so. 
301 ‘. a Did that state of facts exist while he was here in New 
ork? 

A. I could not say. 

Q. As far as your observation and knowledge goes? 

A. I never heard him express himself here. 

Q. How do you know that he had a horror of going alone at Oco- 
nomowoc? 

A. Because he told me he was afraid of the next attack, whenever 
it might be, and of dying in the street. 

Q. I want you to make this very particular; please state whether 
this state of facts existed when you went to Oconomowoc in 1875? 

A. What state of facts? 

25—1053 
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Q. That he was not in the street except in company with Mrs. 
Sutton? 

A. Oh, yes; he would go out sometimes; once in a while he would 
go without. 

Q. Very seldom? 

A. Yes; I suppose he had no occasion to go; I don’t know. 

Q. Did you ever see Mr. Kenyon during the time you were there 
in 1875 and the year subsequent on the streets of Oconomowoc 
unaccompanied by Mrs. Sutton? 

A. I don’t recollect any time. 

Q. Do you recollect many times when you saw him accompanied 
by Mrs. Sutton? 

A. Oh, yes. 

Q. And your conviction at the present time is that you did not 
see him at any time unaccompanied by Mrs. Sutton on the street? 

A. I don’t remember. 

Q. You don’t remember any time? 

A. I don’t remember any time. 

Q. You say that he said he had a horror of being alone; what 
period of the year 1875— 

A. It was in 1878 that he told me that. 

Q. = 1878 he said he had a horror of being alone? 

A. Yes. 

Q. And ct he was fearful of the next attack; is that so? 

A. Yes. 
302 Q. What was it, if you are able to state, that stood in the 
way of his going on the street except in company with Mrs. 
Sutton during the previous years, as far as your observation went? 

A. I don’t know at all. 

Q. Only you have knowledge of the fact— 

A. That they were together. 

Q. Always on the street? 

A. As far as I know. 

Q. Now, was this due to the fact that Mrs. Sutton wanted to be in 
his company, or that he desired during that period to be in her 
company? . 

A. I don’t know. 

Q. Is it not rather your conviction that during those early years 
it was her desire to be in his company? 

A. I haven’t any conviction. 

Q. No conviction? 

A. No, sir. 

Q. You find here two persons—a single man, on the streets with 
a lady, and at no time unaccompanied by him in the streets of Oco- 
nomowoc, and you have no conviction of the reason for such a state 
of facts? 

A. No. 

Q. Is it surprising to you? 

A. No 


Q. Was Mr. Sutton residing at Oconomowoc during that period? 
A. He usually went along also. : 
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Q. When you have stated here in answer to these many questions 
that Mr. Kenyon never went on the streets of Oconomowoc, as far as 
you recollect, without being accompanied by Mrs. Sutton, you in- 
tended to include Mr. Sutton ? 

A. Yes. You didn’t ask me as to anybody else. 

Q. Was anybody else in company ? 

A. Well, very often I was along. . 

Q. Now, I am going to confine myself to those times, if there were 
any, when Mr. Kenyon and Mrs. Sutton were together on the streets 
of Oconomowoc alone. Were those times numerous? 

A. I don’t know as I ever saw them on the street alone. 
303 Q. Therefore they were always in company with others— 
either yourself or Mrs. Sutton or some one else ? 

A. Or some of their neighbors or some one; usually some one. 

Q. So Mrs. Sutton did not accompany him on the streets alone? 

A. Not always. 

Q. I understood you to say a moment ago that you had never 
seen them on the streets alone? 

A. I had not seen them alone. 

Q. Please state during the times you were in Oconomowoc where 
you went and what you did when Mr. Kenyon was present ? 

A. He would usually say: “ Hadn’t we better take a little walk?” 
and we would go together for a walk. 

Q. You went for a walk; you did not go then for fear that Mr. 
Kenyon, on account of his feebleness of health, was afraid to be on 
the street alone ? 

A. Mr. Kenyon was in Mrs. Sutton’s care. She might have gone 
to take care of him; I went because I was invited. 

Q. Please state what you mean by the statement that Mr. Kenyon, 
in 1875, was in Mrs. Sutton’s care. Was he in such a feeble condi- 
tion that he required the care and attention of Mrs. Sutton—as you 
say he was in her care? 

A. He told me she had promised to take care of him, and he 
always called upon her. 


(The last clause of the answer is objected to, and motion made to 
strike it out.) 


Q. What is Mrs. Sutton’s age? 
A. I don’t know. 
Q. Don’t know the age of your own sister? 
A. No. 
Q. Have you never heard ? 
A. Yes. 
Q. Did you not reside with your sister during many years—dur- 
ing your earlier years? 
A. Most of them, I guess. 
Q. Mrs. Sutton is your oldest sister? 
A. Yes. 
304 Q. _ you not know what the age of Mrs. Sutton is? 
A. No. 
Q. Can you approximate it? 
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A. No. 

Q. She is 54 or 55; that is a fact, is it not? 

A. I can’t say. 

Q. You do not know the contrary to be the fact ? 
A. No. 

Q. Do you know the age of Mr. Kenyon ? 

A. No. 


Q. If his age was, as it was in fact at the time of his death, 68, 
would you consider that he was old enough to be her grandfather? 

A. No. 

Q. You stated here a moment ago, though it was not taken down 
by the stenographer, that you considered Mr. Kenyon old enough 
to be Mrs. Sutton’s grandfather, did you not? 

A. But I took it back; it was merely an exclamation. 

Q. You withdraw it now, do you? 

A. Certainly; I did not mean that to go down at all. 

Q. You say that when Mr. Kenyon wanted anything Mrs. Sutton 


- eared for him? 


A. She did. 

Q. Did he ever want a glass of water while you were there? 

A. Lots of times. 

Q. What did he say ? 

A. Fle would say: “Sarah, I want some water;” and then she 
would get it, 

Q. Did you ever know him to get water alone? 

A. I never knew him to. 

Q. And where would he be when asking such questions. 

A. Sometimes up-stairs; sometimes down-stairs; sometimes out 
on the grounds. 

Q. And would he call from up-stairs, “Sarah, I want a glass of 
water?” 

A. If he was up-stairs. He was generally where the rest of us 
were. 

Q. He never asked you for a glass of water? 

[A.] He had better not. I was not feeling very strong myself. 

’ Q. What other things did he seem to need—you say when- 

305 ever he needed anything he called for Mrs. Sutton ? 

A. He had a great deal of headache, and had always some- 
thing that was put on his head ; I don’t know what it was, and she 
always did it, and then she shook up his pillows. 

Q. I now allude to times when 4 was not so suffering; if he 
wanted his hat did he ask Mrs. Sutton for it? 

A. No; he got it himself; but if he wanted his papers, and they 
were up stuirs and he down, he would ask Mrs. Sutton for them. 
"4 Please state the reason of his inability to get the papers him- 
self. 

A. I think he did not like going up and down stairs. 

Q. What other things that he wanted did Mrs. Sutton do for him ? 

A. Why, if we were going out in the boats, and he wanted a 
heavier coat ora cushion to sit on, or anything under heavens that a 
man could want, he would ask her. 
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Q. Please state his condition of health during those various times 
when he was going rowing or at other times, whether his condition 
of health was such as to require such care as he requested and re- 
ceived from Mrs. Sutton, as you allege. 


(Objected to.) 


A. He led us to suppose he did. 

Q. He led you to suppose he did? 

A. Yes. 

Q. Please state what you mean by that—explain it. 

A. He always spoke of himself as being unable to go up and 
down stairs; it hurt his head; he could not walk far, for it hurt his 
head ; -he could not go in the sun, for it burt his head. 

Q. How far could he walk ? 

A. I do not know; not far, as I ever saw. 

Q. Could he walk two city blocks? 

A. I never knew him to. . 
306 Q. These excursions that were made in Oconomowoc, would 
ou limit them to two city blocks ? 

A. We generally went across the lake and came back again. 
When we walked it was a broad country road; we did not go far. 

Q. And his condition of health was such that he was not able to 
walk two blocks? 

A. I do not know whether he was or not. | 

Q. But he so manifested himself? | 

A. He led us to suppose when he called for things or didn’t go 
any distance that he was not able to. 

Q. If he was going out on the lake, and wanted his coat, how did 
he lead you to suppose that he needed such care? 

A. By calling upon a lady to wait upon him. 

Q. You think, om that if he had been in a fair state of health 
he would not have called upon a lady to wait upon him on those 
occasions ? 


(Objected to.) 


A. I don’t think he would, and strangers, too. 
Q. What strangers did he call upon ? 


(Objected to.) 


A. He called upon my little girl many times to go back to the 
house and get him things. 

Q. Did he ever call upon you? 

A. No, sir; I considered myself as weak as Mr. Kenyon. 

Q. You considered yourself what? | 

A. I considered myself weak ; I was there for my health, also; 
whenever I was there it was for my health. 

Q. How far did you ever walk on the streets of Oconomowoc? 

A. I don’t think I ever walked three blocks; I know I didn’t. 

Q. When you say you didn’t walk three blocks, do you confine 
it to street blocks ? 

A. City blocks; yes. 
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Q. You never knew Mr. Kenyon to walk three blocks? 
307 A. I don’t know that he ever walked two full blocks; he 
may have; I never knew him to. 

Q. When you say two blocks, you mean city of New York blocks 
—200 feet ? 

A. Yes; these ordinary blocks. 

Q. And that condition of health continued during the year 1875 
and those other years that you were in Oconomowoc? 

A. He was worse the last two years that I was in Oconomowoc? 

Q. So that these weaknesses, toward the end, increased rather than 
diminished ? 

A. Yes. 

Q. Where do you reside in the city of Brooklyn ? 

A. At 83 Woodhull street. 

Q. How far is that from the ferry ? 

A. I don’t know; seven or eight blocks, I guess. 

Q. From the South Ferry ? 

A. Yes. 

Q. Did you ever know Mr. Kenyon to walk from your house to 
the ferry ? 

A. I never knew him to. 

Q. He always took the cars ? 

A. As far as I know; I never crossed the ferry with him. 

Q. During the times that you met him at your house at Brooklyn, 
did his need of care and assistance seem to be as great as it was dur- 
ing ~~ time of which you testified, in Oconomowoc? 

A. Yes. 

Q. During the times you met Mr. Kenyon at his house on 124th 
street, the same ? 

. Yes. 

Q. Did Mr. Kenyon ever, at any time, say to you that on account 
of these servies which you have detailed as having been necessarily 
performed by Mrs. Sutton for him he desired to purchase this prop- 
erty for her? 

A. He stated—yes—for the care she had already given to him 
and for the care she had promised to give him. 

Q. The care which she had already given to him? 

A. Yes. 
308 Q. Do you refer to the services which you have already 
stated here—as to services rendered by her, and the neces- 
sity of those services? 


(Objected to. 


A. He did not tell me what care; he merely said for the care she 
had given and for the care which she also had promised. 

Q. When was this said? 

A. Why, he said it to me in Oconomowoc; he said it to me in 
124th street, and he said it to me in my own house. 

Q. What place was it? ; 

A. At Oconomowoc. 
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Q. At the time you have testified to, that you went to the Breck 
place and the other place? 

. And previous. 

And at his house at 124th street? 

Yes. 

And at your house in Brooklyn ? 


es. 
. What did he say ? 
A. That he wished this place—to buy a place for Mrs. Sutton ; he 
wanted her to have it, as A wished to. Is that what you mean? 
Q. What did he say at Oconomowoc on that point ? 
‘he That he wished to buy a place for Mrs. Sutton. Do you mean 
that? 


orore> 


Yes; what he said at Oconomowoc on that subject ? 

. And he wanted to give her whichever one she liked best? 

Where was that? 

At Oconomowoc. 

In what year? 

In 1879. 

You say he:said it in your place in Brooklyn? 

Yes. 

What did he say there ? 

. Just about the same. 

When was that? 

. The following winter—1879-80. 

You say he also said it at 124th street; when was that? 

A. The same winter. 
Q. The winter of 1880? 
A. 1879-’80, [ sup it was. 

Was that the winter that he died that he said it last? 

. No; that was the winter before he died. 

ar he ever speak of it subsequent to that time? 


es. 
. When did he speak of it last? 

. The very Wednesday before his death. 

. What did he say then? 

. That he had bought the place—that it was for Mrs. Sutton ; in 
speaking of it, to make her home there for the care she had given 
him and for the care she promised to take of him until his death. 

Q. a last conversation was at the house on 124th street ? 

A. Yes. 

Q. Please detail that conversation ; you havegiven only avery brief 
statement in regard to that. What were the surroundings; what 
called forth the conversation ? 

A. The plans were on the table, and we were talking of the 
house—what rooms v_ should occupy next summer. He had in- 


OPOPOPOPOPOoPES 
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vited ustocomec ;  imsisted upon our coming on to visit Mrs. 
Sutton, and Mrs. S\ ‘t as join’ g him in pressing us to come on 
for the summer. 

Q. What did Mr. Ke» ‘when he insisted that you should 


come on there and stay . Breck place? 
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A. Why, he said that Mrs. Sutton could entertain us so much 
better—give us better accommodation than she ever had before, and 
that it would be pleasing for her to have her own family as boarders 
than to have strangers. 


Redirect examination by Mr. WESTOVER: 


310 Q. Do you know the gentleman who has cross-examined 
you? 

Yes. 

Who is he? J 

Mr. Erastus Brown. ( 

In what relation does he stand to this estate as officer? : 

Executor. o 

Is he related to the family of Mr. Kenyon? : 

He is Mr. Kenyon’s brother-in-law—his sister’s husband. : 

Who is the attorney who is entered here as attorney of record ? 

. His son. ; | 
: 


OPrPePorore>r 


. Why did you not visit Oconomowoc the last two years in the 
summer, the same as you did previously? Can you tell ? 
A. Well, it was a good way to go, for one thing. In 1880 I went 
to Europe. 
Q. Well, in 1881? | 
A. We were waiting for the new house to be finished before we * | 
went again. | 


(By consent the signature of the witness is waived.) 


WitiiaM E. Wurire, being duly sworn and examined, testifies as 
follows: 


Direct examination by Mr. WEsTOVER: 


Q. Where do you reside? ) 
A. In Brooklyn. | 
Q. What is your business? ) 
A. 1 am a merchant, doing business at 595 Broadway, New York 
city. 
Q. You are the husband of the last witness? 
A. Yes; the husband of Julia L. White. 
Q. Did you know Mr. Kenyon in his lifetime ? 
A. I did. 
Q. How long had you known him? 
A. Some 22 or 23 years, I think. . 
Q. Did you ever meet him at Oconomowoc? 
A. I did. 
Q. When? 
A. In the year 1875, I think. : 
Q. Do you know anything about these places there at Oconomo- 
woc; do you know the Breck place? 
311 A. I know where it is located, from the fact that my atten- 
tion was called to it as a nice location for a house. 
Q. How long were you in Oconomowoc in 1875? 
A. Not over ten or fourteen days or thereabouts. 
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Q. Did you stay at the house of Mrs. Sutton while you were 
there ? 

A. I did. 

Q. Was Mr. Kenyon there? 

A. He was. 

Q. Do you recollect Mrs. Sutton and Mr. Sutton and Mr. Kenyon 
residing in New York in the winters of 1879~80, 1880-’81, and 
1881-’82? 

A. I do. 

Q. On 124th street ? 

A. Yes. 

Q. Did you ever visit their house there ? 

A. Yes. 

Q. When? 

A. Well, they came to reside at my house, I think, in the winter 
of 1879-80, and on my return from Europe they had removed to 
124th street ; they were there when I came back. I called there 
soon after, and I suppose at intervals once in two weeks I was there 
during that winter, until they went West. The following winter 
they came on in the fall. I was there a few times before I went to 
ct and on my return in February I was there again. Occa- 
sionally, until they went West, they were in the habit of coming to 
our house about every other week, or oftener, and I went there once 
in two weeks generally. Then they came on the following fall and 
I was there, I think, a few times before [ went away, and on my re- 
turn it was after Mr. Kenyon’s death. I don’t think I was there 
afterwards. 

Q. You were not present in the a during his last sickness? 

A. No; I think I was on my way home. | 

Q. Did you observe, during your visits to the house, the apparent 
condition of Mr. Kenyon? 


(Qbjected to as calling for the answer of an expert.) 


A. I think, and it was the subject of conversation between us— 

Mr. Kenyon and myself— 
Q. What was the subject of the conversation? 
312 A. He told me that his head was troubling him a deal 
and that he found he was not what he once was. He told me 

that the last time I saw him. 

Q. Did you ever see him suffering at the times at which he spoke? 

A. I have. 

Q. How did he complain ? 

A. His complaint was of his head ; he so stated. 

Q. Do you know whether during that time—those years—he 
looked to any particular person for nursing or care during his indis- 
position ? 


(Objected to as leading, and generally.) 


A. I do. 
Q. To whom did he look? 
26—1053 
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A. He told me himself that he looked to Mrs. Sutton for his care’ 
that he hoped to be able to make his home with her as long as he 
lived. 

Q. Did he give you any reason for that beyond what you have al- 
ready mentioned? 

A. I do not remember, except that he felt more at home with 
“Sortie” and “ Charlie” than with anybody else. 

Q. By “Sortie” he meant Mrs. Sutton ? 

A. That is the name she is always known by.in our family, and 
I put it in that way because those were his words. 

Q. Did you have any conversation with him or the members of 
the family in his presence in regard to the Breck place ? 

A. Never but once that I can recall. 

Q. State when it was and what it was. 

A. This particular conversation that I had with him occurred in 
the spring, or rather in February, I should say, of 1881, at the house 
in 124th street ; I was spending the evening there ; the plans were 
brought out and were discussed at some length. 

Q. The plans of the house? 

A. The house that was being built on what was known as 

313 the Breck place. Mr. Sutton was there and Mrs. Sutton, and 
I think my wife and my wife’s sister and Mr. Kenyon. I 

think that they lad been discussing some alterations in the plans, 
or what alterations had been made since I had seen them before, 
and, finally, Mr. Kenyon and I were left discussing the matter alone. 


He asked my opinion about these plans, this and that, and I gave 


my views as a disinterested party, and he finally said, said he, “ It 
is immaterial to me; I am building this place for Mrs. Sutton and 
I wish to have it to suit her.” That was the remark he made to me 
at this time. 

Q. You had seen those plans previously ? 

A. I think I saw the plans the fal] before I went to Europe; that 
saine fall. I do not remember exactly what state they were in. I 
paid very little attention to them prior to that time. 

Q. Who made those plans ? 

A. Mr. Sutton. : 

Q. In the fall before you went to Europe you saw them, and this 
was in the latter part of the winter, after you returned? 

A. This was in February of 1881. 

Q. Was there any further conversation that you had with him that 
you recollect? 


(Objected to, as the witness has already testified that he only recol- 
lects one conversation, and he has detailed it.) 


A. Not particularly. There was general conversation about the 
house constantly, but it was a matter that I did not tax my mind 
with, not feeling an interest in it; but this conversation I particu- 
larly remember, and it was particularly fastened on my memory. 

2. Do you recollect, now, any of the details of the house that were 


i discussed ? 


A. I do. 
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Q. State some of those. 
A. There was a discussion of the arrangements of the rooms up 


stairs. 
Q. What was that? 
314 A. The room of Mr. Kenyon, adjoining that of Mr. and 
Mrs. Sutton, and also some conversation about a billiard- 
room. Mr. Kenyon made the remark that those were the two rooms 
that he felt most particular about. 

Q. The billiard and the bed room ? 

A. His own sleeping apartment and the billiard-room, 

Q. Was any reason given at that time for that? 

A. Yes; he said he wanted his room near Sortie’s and Charlie’s. 

Q. Do you know how his room was arranged or situated as to the 
room occupied by Mrs. Sutton at the cottage in Oconomowoc when 
you were there in 1875? 

A. When I was there in 1875, if my memory serves me aright, 
myself and my wife occupied a room adjoining Mr. Kenyon’s, which, 
I understand, was their room generally, but, that as the house was 
full, they were occupying a little room across the hall. 

Q. And they gave that room for your use? 

A. They did for our use while I was there. I was there but a few 
days; my wife and child remained for the summer, I think. 

Q. Is there anything else of importance to the parties in this suit 
that you know that I have not questioned you about? 

A. Only so far as Mr. and Mrs. Sutton feeling that they could not 
leave him alone. One circumstance came up— 


(Objected to by defendant’s counsel, unless the witness shows that 
Mr. Kenyon was present with Mr. and Mrs. Sutton.) 


Answer continued: I asked them both to come over while I was 
there at their house. I said to them, “I am going away,” and I 
said, “ Run over and spend as much time as you can with my fam- 
ily;” and Mr. Sutton made the remark that it depended a great 
deal upon Mr. Kenyon; that it was impossible for them 
to go unless they took him with them; that they didn’t like 
to ad him alone, as the doctor had told them that since his 
attack a year or two previous he was liable to have another one; but 
I do not remember whether Mr. Kenyon was in the same room or 
in the back parlor; that I could not be positive about. 


(Defendant’s counsel moves to strike out the answer last given.) 


Q. Was he within hearing at the time? 

A. He was in the room—the parlors all joined—that is, it was one 
long parlor and the folding door opened back; he was there; it was 
the last evening previous to my  gabtne 

Q. He was in the parlor where the conversation took place? 


(Objected to.) 


A. That I could not positively say. He was there. I remember 
it because I was just about leaving. 
Q. Was he within hearing? 


315 
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(Objected to as leading, and on the ground that the witness has 
already testified that he did not know where Mr. Kenyon was.) 


A. I should judge he was. His exact locality I cannot exactly 
testify to; it would be impossible for me to do that. 


Cross-examination by Mr. Brown: 


Q. The parlors were front and back parlors ? 
A. Yes. 
Q. Where did you stand, with reference to Mr. and Mrs. Sutton ? 
A. I stood more, I should judge, than half-way back, towards the 
rear of the building, in the front parlor. I was standing nearer the 
folding doors than I was to the pier glass. 
Q. Flow many feet from the folding doors in the front parlor were 
ou? 
{ A. I should judge that I was about 12 feet. 
316 Q. And where did Mr. and Mrs. Sutton stand ? 
A. They were standing right around me. 
Q. Please state in what part of the room Mr. Kenyon was. 
A. That is impossible for me to state exactly, but it was right in 
the immediate vicinity. 
Q. Do you recollect now having seen him there at that time? 
A. Oh, yes. 
Q. He did not take part in the conversation, you say ? 
A. No, I think not. We were just about going, and I was going 
to say “ Good-bye” to them. 
Q. Was he in the back parlor? 
A. That I can’t tell you, as I have testified I could not say exactly 
where he was, but he was there with the company. 
Q. You cannot now state whether he was within hearing distance 
or not? 
A. That I could not positively swear to. 


(Defendant’s counsel moves to strike out all that this witness has 
testified in regard to that conversation with Mr. and Mrs. Sutton at 
that time.) 


Q. When were you first in Oconomowoc? 

A. In 1875. 

Q. How long were you there? 

A. Only ten or fourteen days, I think ; something like that. 

Q. You were residing at the time with Mr. and Mrs. Sutton—stav- 
ing at the same house? : 

A. I was spending just a few days there. I went out there just to 
take my family out there and leave them. I went out there just for 
a few days and returned. It was the only time I have ever been in 
Oconomowoc. I spent a few days there at that time. 

Q. During the time that you were there, did Mr. Kenyon and 
yourself and the members of the family go on any excursions ? 


. Yes. 
Q. Where did you go to, please? 
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A. We took a sailboat and went up the lake; we were in 
317 ‘the habit of going up the lake—the lake was two or three 
miles long—to a sort of island there; sometimes we would 

land, and sometimes we would not. 

Q. You are referring now to 1875? 

A. Yes. 

Q. Did you during those periods take a sail up to these various 
points on the lake, and go in the woods around? 

ti I believe we did once, but I do not think Mr. Kenyon was 
along. 

Q. Did you ever while you were there take walks through the 
streets of Oconomowoc ? 

A. I did. 

Q. Did Mr. Kenyen ever accompany you? 

A. I have no recollection, unless it was that we went to church 
one Sunday. 

Q. That is the only time you recollect now of being on the streets 
with him ? 

A. I do not recollect any other time. I think he went to church 
with us that Sunday morning | was there. 

. Did you ride or walk? 

. We walked. 

. How far is the church from the house ? 

. I do not remember—not very far. 

. Half a mile? 

. Oh, no. 

. Well, you can tell pretty near? 

. Well, it is not a distance I would reckon by miles at all. 
. How far would it be? 

A. Well, I have not been in Oconomowoc since 1875, and my 
memory is a little dull on that, but I should judge it was not more 
than five minutes’ walk. 

. How many .blocks can you walk in five minutes? 

. Well, I can walk four miles an hour, easily. 

. How many can you walk in five minutes? 

. Well, it is according to what I am going for. 

. Going to church, for instance ? 

. It would depend on whom I was walking with. When I am 
alone I walk about twice as fast as when with my wife or 

318 other people. I think I could walk in five minutes in the 

company of Mr. Kenyon—well, I don’t think I should walk 

over three or four or five blocks at the outside ; three or four blocks, 

I should think. 

Q. How long were you there ? 

A. About ten days. 

Q. You cannot tell whether you were there more than one Sunday 
or not? 

A. Ido not think I was more than one. I may ibly have 
been, but I do not think so. I recollect about that going to church. 

Q. Will you please state again the conversation you had on 124th 
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street, which you have detailed, and which you have said was the 
only conversation you recollect. 

A. Along in the evening these plans were brought out, and we 
had all been discussing them—that is, they had been discussed in 
the presence of Mr. and Mrs. Sutton and Mr. Kenyon—I don’t know 
but my wife and my wife’s sister was there—and they were explain- 
ing the plans and we were discussing the merits and demerits of the 
house, and finally Mr. Kenyon and I were left alone at the little 
table in what is called the back parlor, and the plans were spread 
out there and we were discussing them. Mr. Kenyon made the 
remark to me that it was immaterial to him particularly about the 
arrangement of the house—that he was building the house for Mrs. 
Sutton, and he wished it to please her; that the two most important 
rooms that he cared about were the billiard-room and his own room. 
At that time Mr. Kenyon and I were alone, end he said that he was 
building this for “Sortie”—that is, Mrs. Sutton. 

Q. In what year were you at Oconomowoc? 

A. In 1875. 

Q. Have you on your direct examination referred to the arrange- 
ment of the bed-rooms ? ! 

: A. In the cottage? 

319 Q. Yes; on Main street. 
A. Yes. 

Q. What did you observe there ? 

A. I observed—I received the impression 

Q. Do not state your impression. 

A. Well, I understood that we were occupying what was called 
Mr. and Mrs. Sutton’s room for the time being; that while our room 
was front Mr. Kenyon’s room was just adjoining—back—I know 
that was called his room. 

Q. Please state as to the apartments on the first floor as nearly as 
nearly as you can, down stairs. 

A. Entering the front door from the street-—— 

Q. Facing on the south? 

A. That I don’t remember. Well, the front door is on the east; 
you enter that door on the east ; the parlor is on the right, and, if I 
remember aright, a little sort of reception-room or sewing-room on 
the left, behind which was the dining-room, running, I think, across 
the house. Beyond that the kitchen, which was an extension built 
on recently, I think, when I was there, and over the kitchen was the 
billiard-room ; then, going upstairs, in the front hall you come to a 
room over the parlor, which was one of the rooms occupied by my- 
self, which was a front room. The back room was Mr. Kenyon’s 
room—back of tisat front room which I have reference to. I do not 
remember exactly the arrangements on the other side of the hall— 
whether there were one or two rooms, but they were small rooms, I 
think. Well, beyond those—beyond the line of Mr. Kenyon’s room— 
was asmall room that Mr. and Mrs. Sutton occupied—I don’t re- 
member exactly, but I think they occupied a little room across the 
hall while I was there; and beyond that led a passage to what was 
called the billiard room, over the kitchen. 
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Q. This room which Mr. a occupied, or his room, was op- 

posite the room which Mr. and Mrs. Sutton occupied, or which was 
theirroom? =—s_. 

320 A. I judge that these two rooms formed what was over the 
parlor. I know that there was a window opening out onto 

the lake. 

Q. That is on the rear? 

A. Yes; I know that from the fact that one day he was there and 
we were on the !ake and we were waiving our hats to him—one day 
when he was not able to come downstairs. 

Q. Which room was Mr. and Mrs. Sutton’s—the lake room—the 
rear room ? 

A. The front room ; and while myself and wife were there, for the 
time being, as we understood, we occupied it, but it was only for the 
time that we were there, I think, that we occupied— 

Q. But it was a fact that the rear room was Mr. Kenyon’s regular 
room ? | 

A. Yes. 

Q. And the other room adjoining was Mr. and Mrs. Sutton’s ? 

A. Yes. The rooms were simply separated by the door. 

Q. Instead of being separated by a sliding door they were simply 
separated by a small door, were they ? 

A. A door that opened regularly on hinges. 

Q. Were the toilet accommodations in a recess ? 

A. Oh, no; simply a partition, as you would find in an ordi- 
nary country house. 

Q. So, really, one room opened onto the other? 

A. Yes; just simply acommon partition and door between. There 
was also access to each room from the hall. 

Q. Please state the size of the other rooms on the sleeping floor. 

A. I could not state the size. My impression is they were small. I 
should judge that those two rooms were about the only two full- 
sized sleeping rooms in the house. 

Q. Did you ever go through the house on 124th street ? 

A. I have been in the basement, the parlor, and the second story. 

Q. I will not inquire as to the basement. On the parlor 
321 floor there are two rooms—a front and back parlor and 
closets ? 

A. What would be called the parlor and the extension—which 
would be used as a dining or sitting room or back parlor. I remem- 
ber it was used as a sort of library ; he had his book-case there. 

Q. With regard to the upstairs there was one large front room, 
was there not? : 

A. Yes. 

Q. And a large back room ? 

A. Yes; I never was there bat once; upstairs. 

Q. And a bath-room ? ; 

A. Yes; a bath-room adjoining the back room. 

Q. So that on the second or sleeping floor there was the back room 
and a bath-room and a front room? 

A. I think so. 
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Q. Do you know which of those rooms Mr. Kenyon occupied, and 
which Mr. and Mrs. Sutton ? 

A. I understood that Mr. Kenyon occupied the front room. 

Q. And Mr. and Mrs. Sutton back ? 

A. Yes. I remmember that fact being impressed on my mind by 
my little girl staying there one night and sleeping with Mrs. Sutton. 

Q. Between those rooms there were three doors, were there not; 
a door that divided the front room from the standing basins, toilet 
arrangements, and Croton water, and the same accompaniments 
connected with the back room? 

A. That I cannot speak fully of. I do not remember passing into 
the back room that way. I remember going into the back room by 
the door at the head of the stairs, and I remember that the room 
seemed to me rather small. I remember where the bed stood, and 
a little cot being put up for my little girl alongside of their bed, and 
I remember being in the front room, but how I got there I can’t tell 

you, and I don’t remember the connection between them. 
322 Q. Of course you did not see the floor above ? 
A. I don’t think I was ever up in the third story. - 

Q. The two rooms you refer to in Oconomowoc, the large front 
room and the large back room, the one occupied by Mr. Kenyon 
and the other by Mr. and Mrs. Sutton, were the best rooms on the 
floor ? 

A. I judged that they were the best sleeping-rooms in the house; 
if my memory serves me aright there were two small rooms besides ; 
what I speak of as a sort of sewing-room downstairs, a reception- 
room, and the dining-room. I don’t remember exactly how that 
was arranged, but the house seemed to be built with an addition. 

Q. You have stated that Mr. Sutton prepared or made the plans; 
did he draw the plans or specifications of the house ? 

A. The specifications I agree remember much about. I remem- 
ber seeing him working on the plans; it was a matter, as I told you, 
that I did not take much interest in, and I do not think I ever 
entered into the spirit of it except that one night when Mr. Kenyon 
and I were discussing the merits and demerits of the house. 

Q. Did you ever hear Mr. or Mrs. Sutton in Mr. Kenyon’s presence 
say, or did you ever hear Mr. Kenyon say, that the specifications were 


‘drawn up by Koch & Co., of Milwaukee? 


A. No; wherever I got my information from I always under- 
stood that they were prepared by Charlie. 


(By consent the signature of the witness is waived.) 


323 (Title of the cause.) 


— of M. T. Draper, a witness on the part of the plaintiff in 

the above-entitled action produced, sworn, and examined the 13th 
day of October, 1882, at Draper Hall, the place of ahode of said M. 
T. Draper, in the city of Oconomowoc, Waukesha county, Wiscon- 
sin, before R. C. Hathaway, a court commissioner in and for Wau- 
kesha county, in the State of Wisconsin, pursuant to notice therefor, 
dated October 10th, 1882. 
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Present: Hurlbut & Van Alstine, appearing as attorneys for the 
laintiff; Jenkins, Elliott & Winkler, appearing as attorneys for the 
efendants; Erastus F. Brown and Francis A. Kenyon, as executors 

of the will of John S. Kenyon, deceased, and trustees of his estate 
under the will. 


M. T. Draper, being first duly and publicly sworn pursuant to | 
the statute in such cases made and provided, and examined on the 
pest of the plaintiff on oral interrogatories, doth depose and say as 
ollows, viz: 


. Where do you reside, Mr. Draper? 
. In the city of Oconomowoc. 
How long have you resided here? 
Fourteen years. | 
How old are you, Mr. Draper? 
. Sixty-eight years. 
What is your general health? 
Good. ) 
. At the present time you are laboring under a debility and un- 
e : perform manual labor, and under the doctor’s care? 
A. I am. 
Q. Are you acquainted with the plaintiff in this case, Sarah S. | 
Sutton ? 


OPOPOPOrO 


ab 


A. I am. 
324 Q. Were you acquainted with John S. Kenyon in his life- 
time? 
A. I was. 


Q. How long were you acquainted with him, or about how ae 

A. I think about eight years, but I know as many as five. He 
boarded with me occasionally. 

Q. Where were you acquainted with him? 

A. Here in this house and at their residence. Never made much 
ar: Yecsoa at their own residence; used to goin for an evening 
call occasionally. 

Q. Were you intimately acquainted with him? 

A. I don’t think my acquaintance with him would come under 
the head of intimate. 

Q. You may state what acquaintance you had with him. 

A. I had a neighborly and business acquaintance with him. 

Q. I would ask you to state about where and when you last saw 
him? 

A. A year ago this last September, if they went away in Septem- 
ber; if not, it was in October a year ago. It was shortly before they 
went away. 

Q. Did you have a conversation with him about that time? 


(Objected to as immaterial and irrelevant.) 


A. Yes. 
Q. You may state the conversation. 


(Objected to as immaterial and irrelevant.) 
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Question withdrawn. - 


Q. You may state if you had a conversation. with John 8. Kenyon 
in relation to his matters with Sarah S. Sutton, the plaintiff; if so, 
state what it was. 


(Objected to as immaterial and irrelevant.) 


A. Yes. Mr. Kenyon was walking back and forth on the street. 
I asked him in the office, where there was a fire. He came in and 
he kept getting up and looking out. I asked him who he wanted 
to find. He said, Mrs. Sutton. We went out and down to 
325 thelakeshore. Then he wenton makingan excuse. Hesaid 
he had heard there was gossip; no one had said anything to 
him; there had been nothing done, nor there would be nothing, 
done, about that house but what Mrs. Sutton would be the boss of, 
and nothing but what she wouid dictate, and that is what I waut of 
her now; I want her down there to-night before the carpenters 
break up to give her orders. Nothing material was further said; I 
have stated all that I remember. 
Q. How long was this before he went to New York? 
A. A few days; it may have been six or eight days. 
Q. Where was he living at that time? 


(Objected to as immaterial and irrelevant.) 


A. Here in this city with Mr. and Mrs. Sutton. 

Q. You may state whether Mr. Kenyon, soon after this conversa- 
tion, went to New York. 

A. Yes, sir; that was the report; he said he was going. 

Q. You may state what, if anything, Mr. Kenyon said in relation 
to his making his future home with Mrs. Sutton. 

(Objected to as immaterial and irrelevant, and also upon the 
ground that it assumes facts not disclosed by the witness.) 


A. He came in two or three times, and said I intend to make my 
home with Mrs. Sutton here instead of New York; the climate was 


sort that he could do something here, and he could not in New 
ork. 


Q. You may state what, if anything, he said as to how long he 
was going to make his home with Mrs. Sutton. 


(Objected to because incompetent and irrelevant.) 
Question waived. 
MARTIN T. DRAPER. 
326 Depositions of Witnesses for Defendants. 
(Title of the cause.) 


New York, June Ist, 1883. 
Hearing resumed. 


Present: Counsel as before,and Mr. E. F. Brown, one of the de- 
fendants, in person. 


SamvuEv B. Kenyon, a witness called on behalf of the defendants, 
being duly sworn and examined, testifies as follows : 
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Direct examination by Mr. Erastus F. Brown: 


Where do you reside? 
In Harlem, New York city. 
Please state the street and number. 
. 307 East 118th street. 
What is your business ? 
Real estate and insurance. 
Where is your office situated ? 
At 2223 Third avenue. 
. That is on the corner of what street? 
. 121st street. 
. Do you know the parties to this action—the executors of John 

S. K nyon, deceased, and Mrs. Sarah 8. Sutton ? 

A. I do. 

Q. Do you know Mr. Charles T. Sutton, the husband of Mrs. Sut- 
ton ? 

A. Yes. : - 

Q. You knew John S. Kenyon in his lifetime? 

A. Yes 


OPOPOPOrOPO 


Q. For how long a time previous to Mr. Kenyon’s death had you | 


been acquainted with him? 
A. All his lifetime. 
327 Q. Did you have business transactions with him ? 
A. Yes, sir. 
Q. Please state what business transactions you had with him? 


(Objected to by complainant’s counsel as immaterial.) 


A. Well, in various ways. In my younger days I lived with him 
some five or six years in a business capacity. He kept a hardware 
and harness store, &c., and I lived with him asclerk, &c., for four or 
five or six years; at the time I was about 21 or 22 years of age; subse- 
quent to that I had more or less dealings with him, and of late years 


have attended to some of his private business when he has been 


away from New York ; that is, in the capacity of real estate, &c., con- 
nected with my business. 

Q. Your acquaintance with him has been close and intimate? 

A. Very much so; as much so as brothers. 

Q. You remember the circumstance of his death? 

A. Yes; I was present at his death. 

Q. And previous—during his four or five days’ illness ? 

A. Yes; I was there more or less from the time he was taken sick, 
as soon as I was informed of it. 

Q. Where did he reside? 

A. At 308 East 124th street, in this city. 

Q. Was that east of Second avenue? 

A. That was east of Second avenue. 

Q. Did you see him on the day that he was stricken down? 

A. I did ; he was in my office for an hour or more, I suppose, dur- 
ing the day. 

Q. At what time of day? 
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A. He was there along about the middle of the day as near as I ° 


can recollect. 
Q. How long did he remain? 
A. He was there probably an hour or an hour and a half 
328 talking about various matters and business matters as well. 
Q. I understand you he called and talked of business 
matters? 
A. Yes; partially, and partially on other matters—his affairs, 
&c.; it was a general conversation as well as business. 
Q. From your observation what was his condition of health at 
that time? 
A. Perfectly good, as far as I could see. He talked so at all 
events. 
Q. You say he resided at 308 East 124th street? 
A. Yes; he owned a house there. 
Q. Please state how he came to your office—whether attended or 
unattended ? 
A. He came there unattended—always did—and went away un- 
attended, and I think he told me after he left my office that he was 
going to town. 


(Complainant’s counsel objects to the latter part of the answer, 
and moves to strike it out.) 


Q. Please state whether you saw Mr. Kenyon frequently when in 
the city of New York, from the year 1872 or 1873 down to the time 
of his death ? | 

A. Yes; I saw him frequently when he was in New York; part 
of the season he was away. 

Q. Part of the time he resided in New York, and part of the 
time, as you understood, at Oconomowoc? 

A. Yes, when he was here I saw him frequently. He was at my 
house and [ at his house. as well as meeting casually. 

Q. Where do you reside? 

A. At 307 East 118th street. He used frequently to come down 
and take tea with me, &c. 

Q. Did he come there attended or unattended ? 

A. Unattended. : 


Q. Please state any occasion when he came to your house or office | 


attended; and, if so, by whom. 
A. Well, I do not know that he ever came to my office, 
329 _—realily, attended. He had been to my house with his sisters, 
or one of them, to make a call, or something like that, but 
never with any particular attendant. 

Q. Please state, from your knowledge and observation of Mr. Ken- 
yon during these times that you refer to as having seen him at your 
office and house, what his condition of health apparently was. 

A. His condition of health was very good; as fur as I could see or 
was aware of there was nothing the matter with him; he was like 
the rest of us, getting old, of course; but, as far as his health and 
mind and ability were concerned, he was as well as he had been for 


years, as far as I could see; I should judge so, because he was very 
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particular about his business and very minute in regard to it, even 
up to the day he was sick ; that very day he was in my office to have 
certain insurance matters attended to, and he was very particular 
and was perfectly clear. 

Q. When he was in New York state, if you know, what business, 
if any, he attended to of his own. 

A. Well, I don’t know that I knew of any particular business; 
he had private business of his own, of course, that I was not aware 
of—private matters; he attended to a portion of his own rents, and 
I attended toa portion of them, whether he was here or not; he at- 
tended to repairs, alterations, &c., when he was here, and he was 
perfectly capable of doing it. 

Q. During those times that he was here, state if you met him on 
the street. 

A. Yes; frequently; walked with him oftentimes a number of 
blocks when we were going up or down town. 

Q. From where to where ? 

A. Sometimes we would meet at different points on Third avenue, 

on the street, and we would go as far as our business would 
330 carry us—probably half a dozen blocks—often farther; we 
often met in that way on the street. 


Q. Please state whether he was or was not attended during those _ 


times ; and, if so, by whom. 

A. Whether he had an attendant with him? 

Q. Yes. 

A. I never met him with any, unless it happened to be some one of 
his neighbors who happened to be talking to him on the street; I 
never met any attendant with him; he had a great many neighbors 
who might meet and converse with him on the street; I never saw 
any attendant with him. 

Q. You have met him with Mrs. Sutton from time to time? 

A. Yes; I have occasionally met him with Mrs. Sutton. 

Q. When you state that he did not come to your office with an at- 
tendant and did not come to your house with an attendant, do vou 
mean to be understood that he came there unattended by Mr. or 
Mrs. Sutton ? 

A. Mr. and Mrs. Sutton never came to my house with him, and I 
do not recollect of their coming to my office with him, but I have 
met Mrs. Sutton with him; I have met her in stores in town with 
him; have met her in Stewart’s with him; I have met her in the 
streets witL him, but she never came to my house with him, or to 

~my office. : 

Q. You have stated that from time to time he would walk a num- 
ber of blocks with you; please state if you recollect what effect, if 
any, this had upon him, apparently. . 

A. What, the walking ? 

Q. Yes. 

A. Not anything more than it did on me; no effect at all that I 
could see or as far as I was aware of; he did not make any com- 
plaint to me. 

Q. From your knowledge and observation of Mr. Kenyon during 
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the years previous to his death and up to the time of his death, 
please state what care and attention he apparently required. 


881  (Objected to.) 


A. I never knew that he required any particular attention. 
Q. You have stated that your acquaintance with Mr. Kenyon was 
very intimate—like that of brothers? 


A. Yes. 
Q. Mr. Westover, a witness who has been examined on the part of 


the complainant, in his examination stated, among other things, the 


following, referring to John 8S. Kenyon, deceased : “ He wanted more 
attention and care when near Mrs. Sutton in the little details of life 
than any man | ever saw.” What can you state on that subject, not 
with regard to his presence with Mrs. Sutton, but generally ? 

A. I never saw that he required any particular attention, unless 
people wanted, and were very anxious, to bestow their attentions. 
As far as his requiring it, I did not see that it was necessary. When 
he was at my house I did not see that he required it, and when I 
was at his house I did not see that Mrs. Sutton waited upon him, or 
that he required any attention of that kind. He was at my house 
often to tea and dinner, and he never required any attention of that 
kind. He was always able to feed himself, to carve for himself, and 
everything of that kind, and he never wanted the attention of Mrs. 
Sutton or anybody else, without the attention was bestowed on him 
from courtesy, or something of that kind; he was always able to 
feed himself and attend to himself up to the day he was taken sick. 

Q. Please state whether you did or did not consider Mr. Kenyon 
as strong and active a man as men of that age usually are. 

A. Yes; I considered him so; he had always been well and healthy, 
and he had never had any particular fits of sickness, to my knowl- 
, edge, while he was here in New York—never that we knew 

302 of. He was healthy, and apparently as well as any man of 
that age. 
Q. What doctor do you know ever attended to him in New York, 
if any? 

A. During his last sickness ? 

Q. No; previous to that. 

A. I don’t know that he was sick enough to have any doctor. If 
he did, I think Dr. Brockway was his physician neni I never 
knew that he was sick enough to have any physician, previous to his 
last sickness ; that is, I do not know of my own knowledge, though 
he a have had, because I did not see him every day, of course. 

Q. When you speak of Dr. Brockway, do you refer to Dr. A. Nor- 
ton Brockway ? 

A. Yes. 

Q. Residing in Harlem, on 126th street, near Madison avenue? - 

A. Yes; that is the physician, I think, that generally attended 
him, if he wanted a doctor, but I never knew that he was really sick 
one, 2 to require a doctor until his last sickness, though he might 
possibly. He was generally very healthy and robust, a very good 
_ feeder, a good eater, and he liked what was good. At the time he 
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was living at Saratoga, when his wife’s health was not good, I went 
up to see him. He was staying at the hotel; that was after the 
places were shut up; it was late in the season.‘ He was then re- 
markably fleshy and stout. I think he was the only boarder in the 
hotel at the time, and one of the waiters came out, who knew I was 
a relative of his, and he said, “ There is one of our boarders; see how 
slick and fat he is,” remarking that he was well and in good health. 
And he was, remarkably so. 

Q. You have stated here to-day that you are acquainted with Mr. 
and Mrs. Sutton? : 


A. Yes. 
Q. How long have you been acquainted with them? 
333 A. Well, I have known them quite a number of years; not 


intimately, but I have known them some 15 or 20 years, prob- 
ably—15 years at all events; I have known them since Mr. Kenyon 
lived in 116th street; I don’t recollect exactly how long ago that is. 

Q. You knew them when Mr. Kenyon resided at 308 East 124th 
street ? 

A. Yes. | 

Q. Please state whether, subsequent to Mr. Kenyon’s death, you 
had any conversation with them. 

A. Yes, sir, 

Q. How many ? 

A. I had two or three interviews with Mr. and Mrs. Sutton. 

Q. Please state when and where you had the first interview. 

A. The first interview was at Mr. Kenyon’s house, where he died, 
308 East 124th street; that was on the afternoon of the day he died ; 
that was the first interview I had with them; it was in the front 
parlor. 

Q. You three—Mr. and Mrs. Sutton and yourself—were in the 
parlor ? 

A. Mrs. Sutton was there most of the time and Mr. Kenyon’s 
sisters 'were there most of the time—in the front parlor. 

Q. Please state what was said in that conversation between your- 
self and Mrs. Sutton, or between yourself and Mr. Sutton when Mrs. 
Sutton was present. | 

A. Well, Mr. Sutton called my attention—Mrs. Sutton was present 
the same as these ladies are sitting here now—to the fact that Mr. 
Kenyon owned this property at Oconomowoc and was building a 
new house on it—he, as well as Mr. Kenyon’s sisters, supposing that 
from my connection with Mr. Kenyon I might have charge of his 
property at his death. He went on to relate to me what had been 
done at the house—what they had been doing, what bills were paid, 
&c., since he returned in the fall, and stated that Mr. Kenyon was 

uilding a very nice house for his own use on a farm which 
334 e bought some time previous ; he was building the house in, 

think, 1881, and he came home in the fall of 1881—Novem- 
ber, 18§1. Mr. Kenyon had been telling me about this house, 
but this conversation with Mr. Sutton was after Mr. Kenyon’s death— 
the same afternoon. He wanted to relate to me how Mr. Kenyon’s 
affairs were situated at Oconotaowoc, in relation to the property 
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he owned at that place. He went on to state to me how much had 
been done, and what bills were paid and what bills were unpaid. I 
think he stated that there was a lumber bill of some six or seven 
hundred dollars unpaid, and that the man was not in a hurry, but 
the other bills were paid—some of them Mr. Kenyon had paid since 
his return to New York—a plumber’s bill and a bill for lathing. 
He was very precise in stating these things, because he thought I 
would have mane of his affairs; and he then said he would give 
me any other information I required in relation to it, and stated 
that Mr. Kenyon anticipated taking a great deal of pleasure in his 
new house. 

Q. You had a second conversation ? 

A. Yes. . 

Q. Where was that held? 

A. At the same house; No. 308 East 124th street. 

.  Q. Please state what was said at that interview between yourself 
and Mrs. Sutton, or between yourself and Mr.Sutton when Mrs. Sut- 
ton was present. 

A. That was a subsequent conversation—probably ten days after 
the first conversation—two weeks possibly. I called on Mr. and 
Mrs. Sutton at the house of my cousin, deceased. They were in 
the dining-room ; it was in the evening; nobody was there but Mr. 
and Mrs. Sutton and myself. The matter was referred to again by 


Mr. Sutton ; we were all sitting together near the table. They re- 


referred to the house again and the work that had been done. I 

asked him what he thought was the best thing to do with it 
335 and his advice was for the executors to sell the property. He 

said they would not want to finish it up, and Se should ad- 
vise a disposal of it—sell it to the best advantage they could; that 
would be his advice. I told him I thought that was the best way, 
too. I told him, of course, I had nothing to do with it, as it was 
ascertained then; but that nobody in the family would want it. 
Mrs. Sutton, of course, heard the conversation. She was sitting 
right there by me, and she acquiesced in the conversation; she 
thought so, as well. 

Q. Was anything said at this time by Mr. Sutton in reference to 
a difficulty in obtaining mechanics; and, if so, what? - 

A. Yes; he stated that there was some difficulty in obtaining 
mechanics to do the work, and Mr. Kenyon did not want to be 
bothered with it, and Mr. Sutton said that he had volunteered to 
take charge of employing the mechanics and be there on the spot. 
Mr. Kenyon did not want to be there all the time attending to it, 
and Mr. Sutton volunteered to do it. Mr. Kenyon paid the bills 
and Mr. Sutton attended to it for him as superintendent; volun- 
teered his services. 

Q. What did Mr. Sutton at that time say, if anything, in refer- 
ence to the house being built as a residence ? 

A. He said that Mr. Kenyon was building it for a residence for 
himself, for his own occupation, for a summer residence, as it were, 
because he had a house where he lived in the winter. 

Q. What claim, if any, was made by Mrs. Sutton, or by Mr. Sut- 
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ton, in her behalf, at the time of these two conversations, on her 
part, to the property, as to her own ownership? 


(Objected to generally.) 


336 A. No claim whatever, and the thought was not men- 
tioned at the time. As I have said before, they advised that 
it be disposed of; consequently they could not make any claim. 

Q. Did you have any other conversation ? 

A. Not with them; no, sir. 

Q. What was said at any time during these conversations, if any- 
thing, in reference to board, by Mrs. Sutton, or by Mr. Sutton in her 
presence ? 

A. The board of Mr. Kenyon ? 

Q. Yes. 

A. At the last conversation in the dining-room, when we three 
were together, Mrs. Sutton stated that she had taken boarders, and 
that Mr. Kenyon boarded; and I asked her what she was going to 
do, and she said she was guing to take boarders again when she 
went out to Wisconsin. 

Q. In saying that Mr. Kenyon paid board, did she refer to Oco- 
nomowoc? 

A. Yes; she said he paid board; that she had taken boarders, 
and would do so again. 

Q. Did she state the amount of the board ? 

A. I think, if I recollect aright, she said $10 he paid a week. 

Q. What other statement, if any, did Mr. and Mrs. Sutton make 
to you in regard to this property when they were together? 

A. Well, i do not know that they made any other statement than 
what I have stated to you; and I had no oe meeting with 
them after this meeting in the dining-room of the house in the 
evening. That was the last interview I had with them. 

Q. At that time, I understood you to say a moment ago, it was 
ascertained that you were not an executor named in the will? 

A. At that time, yes. 

Q. At the time of the last conversation ? 

A. Yes; but, of course, at the first one we had it was unknown 
who were the executors. 


337 Cross-examination by Mr. WESTOVER: 


Q. You expected to be an executor under the will of Mr. Kenyon, 
did you not? 

A. I did not, sir. 

Q. What do you mean when you say that you expected to have 
something to say about the settlement of the estate? 

A. I did not say that I expected to. 

Q. Did you not say in the direct examination that during this 
interview after Mr. Kenyon’s death it was supposed that you would 
have the administration of the estate ? 

A. “It was supposed ” so; not “I” supposed so. 

Q. Who did suppose so? 

A. His relatives. 

28—1053 
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Q. Then when you conversed with them, you did not suppose so— 
when you had this conversation with Mr. and Mrs. Sutton, you did 
not suppose that you would be concerned in the settlement of the 
estate ? 

A. The second—or the first—which ? 

Q. The first one. 

A. At the first one it was unknown who would be. 

Q. Did you not say that you conversed with them about that matter 
because it was supposed that you would be concerned in the settle- 
ment? 

. They supposed so. 
Did you suppose so ? 


O. 
Did Mr. and Mrs. Sutton suppose so ? 


es. 
Did they say so? 

Yes. 

Did you tell them you did not suppose so? 

No, sir. , 

Did you not expect to be? 

. No, sir; I did not. 

Q. Then why did you enter into this detailed conversation with 
them on the theory that you would have something to do with the 
settlement? - 

A. It was a voluntary matter. 
338 Q. Why did you wish to enter into this detailed conversa- 
tion with them ? 

A. I did not wish to; it was his own voluntary act. 

Q. Then you did not say anything in this conversation that was 
not forced upon you? 

A. I don’t know that I did. 

Q. And when you went the second time was that farced on you? 

A. I went to make a call on them. 

Q. Had you been in the habit of visiting Mrs. Sutton and Mr. 
Sutton? 

A. No. 

Q. ag they been in the habit of visiting you ? 

A. No. 

Q. Then you went more frequently after Mr. Kenyon’s death than 
before ? 

A. Only once, from courtesy. 

Q. Then out of courtesy you asked them about this place in 
Oconomowoc ? | 
A. No; they broached it themselves. 

Q. Did they want you to buy the place? 

A. No. ’ 

Q: Did they want to buy it? 

A. I do not know. 

Q. Did Mr. Sutton.say anything to you about liking to buy the 
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himself? 
A. 
yon himself. 


Q. 


house s ? 
A. No. 
Q. Do you know now? 


A. 

Q. 
dition of the house? ; 

A. They told me the condition of the house as far as it progressed. 

Q. Did they describe the house to you? 

A. They described the manner in which it was built, and as far 
as it had progressed, the manner in which it had been done. 
Q 
A 
up for the winter. 

Q. Did they say anything to you about a barn on the place? 

A. No. 

oo Did they say anything to you about a boat-house on the same 

ace ? 
. A. No, sir; not that I know of; I do not recollect it. | 

Q. Did they say anything to you as to the condition of the place, 
as to being graded ? 

A. Nothing. 

Q. Did they say anything about the ornamental trees and shrub- 
bery on the place? 

A. They di 
that. 

Q. Did they say anything to you about a billiard-room in the 
house? 

A. No. 

Q. Did they say anything to you about the bed-rooms in the 
house ? 

A. No. 


_ Did he say who was to reside with him? 


. Not that I know of. 


. Mr. Kenyon told me, but I don’t recollect now. 
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He told you that Mr. Kenyon was building it for a residence ? 
Yes 


No. 

Did he tell you he was to reside in it alone? 

He said that Mr. Kenyon was to reside in it; that was all. 
Did he show you the plans ? 

I don’t think he did. 

Have you ever seen the plans? 


Have you ever been told the size of the house ? 
Have you any recollection of the size of the house? 
Q Did you understand Mr. and Mrs. Sutton that Mr. Ken- 
yon was to conduct that place as a summer residence for 
I understood so, and that understanding was from Mr. Ken- 


Did you understand the size of the ground on which the 


Only from what Mr. Kenyon said he bought. 
What did Mr. and Mrs. Sutton together tell you was the con- 


Did they say anything to you about the plans? 
No; they only said the house was inclosed, lathed, and shut 


d not; but my cousin had told me of it previous to 
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Q. — they tell you how much it would cost to finish the house? 
A. No. 
Q. Or how much the place would sell for? © 
340 A. No; I did not ask it and it was not brought into con- 
versation. 

Q. Mrs. Sutton “ acquiesced ;” what language did she use when 
she acquiesced ? 

A. That she thought so too. 

Q. “I think so?” 

A. Yes. 

Q. What other language did she use in that conversation ? 

A. I don’t know that there was any other. I don’t recollect any 
particular language. 

Q. Was this conversation entirely between yourself and Mr. Sut- 
ton? 

A. Yes, sir; entirely between Mr. Sutton and myself; only, Mrs. 
Sutton sat there and heard the conversation, of course. 

Q. And she “ acquiesced ? ” 

A. She didn’t say anything, except once, when she said: “ I think 
so””—as far as that was concerned. 

Q. As far as anything was concerned—I want the whole conver- 
sation. 

A. I don’t think she said anything particular, except that. 

Q. To whom did you speak when you went into the house ? 

A. I spoke to both of them. 

Q. What did Mrs. Sutton say ? 

A. “Good evening,” I suppose. — 

Q. And what did you say to her? 

A. The same, I suppose. 

Q. What did she say next? 

A. Nothing particular that I remember. 

Q. Where did you sit? 

A. In the dining-room. 

we Where did you get the lively interest that you manifest in this 
case 

A. It was born in me, I suppose. 

Q. In what room of that house was that conversation held ? 

A. The last conversation with Mr. Sutton? 

Q. Yes. 

A. In the dining-room of the house that Mr. Kenyon died in— 

the front basement, they call it. 


341 Q. After you went there you entered into conversation with 
Mr. Sutton? 
A. Yes. 


Q. What did you go there for? 

A. To call on them out of courtesy. 

Q. What did you say when you went in? 

A. “Good evening ”—the same as any other gentleman would say. 
Q. What did you say next? 

A. I don’t remember. 

Q. Did you tell them what you came for? 
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That was unnecessary. 

s you mean you went to make a call there? 
ay 

. Did they know why you were there? 


O. 

. And you did not tell them? 

. I did not tell them anything in particular. 

. Who opened the subject of the house? 

. That I don’t recollect. 

. Who said anything about it first? 

. I do not sedallasl. 

. How long had you talked with Mr. Sutton before Mrs. Sutton 
said anything? 

A. I don’t know as I can tell; I didn’t take any particular min- 
utes of the conversation. 
. How long did you stay there ? 

Probably half an hour. 
Did you converse all that half hour ? 
Yes; we didn’t sit there looking at each other. 
You looked when you talked to each other? 
Yes; that was common politeness. 
Then you looked at each other, after all? 
Yes; of course. 
But. you were not silent? 
No. 
Who did most of the talking, you or Mr. Sutton? 
A. We both talked alike. 
Q. Does he talk as fast as you? 
A. I guess so. 
How about Mrs. Sutton? 
I guess if you get her wound up pretty well, she can talk some. 
Was she wound up pretty well that night? 
I don’t know. 
She was wound up enough to say “I think so?” 
Yes. 
And that was all she said ? 
Yes; that was all she said that amounted to anything. There 
might have been something else said that I do not remember now. 
Q. That was all she said about the place or the house? 
A. Yes; Mr. Kenyon had envied to me the house, in a meas- 
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~ ure, but 4 cannot recall it now. 


Q. And all she said about the future use of the house was to say 
“T think so?” 
A. That was all. She did not say anything about the future use 
of it at all. 
Q. You have given all Mrs. Sutton’s conversation ? 
4 That was all she said to me that amounted to anything that 
I know of. 
Q. That was on what day of the week ? 
. I don’t know that I can tell you what day of the week it was 
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that I was there, for I didn’t make any minute of it, and I don't 
know that I have any recollection of the day of the week. 

Q. It was after Mr. Kenyon’s death? 

A. Yes; probably ten days or two weeks after his death. 

Q. And it was the second call that you had made at that house 
after his death ? 

A. Yes; after his death. 

Q. The first call after his death was made when? 

A. In the parlor the same afternoon that he died. I was not out 
of the house after he died when this conversation took place. It 
was ses? am day of the death, in the parlor, and subsequent to his 

eath. 
343 Q. Then this conversation to which you have testified as 
having taken place about ten days after his death was at the 
first time that you had been in the house since his death ? 

A. Yes; the only time. 

Q. After that you didn’t call at all? 

A. No. . 

Q. How long did they stay in the house after that? - 

A. I don’t know that I can tell exactly. I think they remained 
until March ; I don’t know that I can tell. 

Q. You never knew Mr. Kenyon to be sick ? 

A. I never knew him to be sick enough but what he could help 
himself—that I know of. : 

Q. How sick is a man who is sick and yet can help himself? 

A. I suppose he has got to be so bad that he has got to lie on his 
back, entirely helpless, in order not to help himself. | 

Q. Then, you have seen him sick, but not. so sick as to be on his 
back; is that what you mean? 

A. I can’t say that I have. 

Q. How sick have you seen him ? 

A. I have seen him a little unwell, the same as any other man 


would be at times. - 
Q. ag you ever see him have an attack of neuralgia? 
A. No. 
Q. Of the stomach ? 
A. No. 


Q. Did you ever him complain of pains ? 
A. Well, yes. I might have. I have heard all men complain of 
ains. 
. Q. Who did you say was the doctor of Mr. Kenyon? 
A. I think Dr. Brockway, if he had any. 
Q. What did he have a doctor for? 
A. I don’t know that he did have anv. 
Q. Then why did you sup that it was Dr. Brockway ? 
A. For the reason that he attended the family of his sister. 
344 Q. Then you do not know that he ever had a doctor? 
A. No; I don’t know that he did. 
Q. Then when you say that Dr. Brockway was his family physi- 
sian, if he had any, you are guessing at it? 
A. I supposed that that might be the case ; he attended his sister’s 
family. 
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Q. You never heard Dr. Brockway say he attended him ? 
A. No; until his last sickness. 

Q. Nor did you ever hear Mr. Kenyon say that Dr. Brockway at- 
tended him ? 

A. No; I don’t know that he did until his last illness. 

Q. You never heard that any physician attended him in New 
York except during his last illness? 

A. I never did; and yet he might have had him for all that. 

Q. You say that if he had one he would probably have Dr. Brock- 
way ? 

A. Yes. 

Q. And the reason you suppose so is that hissister had Dr. Brock- 
way? 


A. Yes. 

Q. Were his sisters in the habit of being sick ? 

A. I don’t know anything about it. 

Q. Do you know whether they ever employed Dr. Brockway ? 
A. I don’t know; that was none of my business. 

Q. How do you know about Dr. Brockway ? 

A. I saw him at his house. 

Q. Do you know whether they were sick ? 

A. No; I don’t know. 

Q. Do you ever visit them? 

A. I do. 

Q. Do you know whom Dr. Brockway visited professionally ? 
A. No. 

Q 


. Then you do not know whether they ever did employ Dr. 
Brockway ? 

A. Ido not know whether they did or not; but I know he was 
there at the house. 

Q. But ree. do not know whether he was a visitor or not ? 

» No. 
345 Q. Then what you said about Dr. Brockway was all guess 
work ? ; 

A. Well, you can have it either way. 

Q. Did you ever hear that Mr. Kenyon had an attack of apoplexy 
in 1878? 

A. No. 

Q. Or 1879? 

A. No. 

Q. a he ever tell you that he had an attack of apoplexy ? 

A. No. 

Q. Did you transact private business for Mr. Kenyon during his 
absence? 

A. No. 

Q. Who did? 

A. I do not know, sir. 

Q. You transacted a portion of it? | 

A. All I had to do with his business was collecting the rent of 
stores and houses that he had. 
Q. What did you do with it? 
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. Sent him the money. 

Where? 

To Oconomowoc. 

To whom ? 

To him. 

To Mr. Kenyon? 

Yes; of course. I would not send it to anybody else. 

How did you send it? 

By check. 

How many summers did you act as agent to collect those rents? 
Probably eight or ten years. I don’t recollect exactly ; I could 
tell if I was at home; I am only guessing at it now. 

2 Were you in the habit of sending t the rent every year to him? 

. I did when he was not here in New York. When he was here 
uy came and got it himself. 

Q. How do you know that walking had no effect on Mr. Kenyon? 

A. Because i did not make any complaint. 

Q. Then you guess at that? 

A. No; he made no complaint. 

q. Did you ask him if it had any effect? 

A. No, sir. I had no reason to. 
346 Q. Did you examine him after his walk to see if his pulse 
was different? 

A. No. I had no occasion to examine him or his pulse. 

Q. ar you know whether it excited any rush of blood to his brain? 

A. No. 

Q. Did you ever see him run? 

A. Yes. 

Q. Do you think he could run with impunity? 

A. I think he could run as well as I can. 

Q. Can you run pretty well ? 

A. You can try me if you want to. 

Q. How far can you run? 

A. I can run a number of blocks. 

Q. Can you run half a mile? 

A. Yes; I could.if you did not run me too hard. I would not 
like to do it after dinner. 

Q. Do you ever have any pressure on the brain when you do any- 
thing of that kind? 

A. No, sir. 

Q. You never had any neuralgia? 

A. No. 

Q. Then when you saw Mr. Kenyon walking, when it had no 
effect on him, you were not thinking whether it had any effect on 
him or not? 

A. I had no right to think; he was walking along with me just 
like any other gentleman; and why should I ask him if it had any 
effect on him. He did not complain at all. 

Q. The thought did not suggest itself to you? 

A. It was not required. If the man didn’t complain why should 
I ask him. 
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Q. He did not say anything about it? 
A. Not at all. 

Q. That is all you know—that you walked with him and he did 
not complain? 

A. Yes, sir; a great many times. 

Q. Do you know that he would have complained had he been in 
pain? 


A. That I don’t know anything about. 
347 Q. Did you ever hear him complain of pain ? 
A. I may possibly have done so. 
Q. I thought you said a while ago you never had? 
A. Well, 1 don’t know that I ever have. 
Q. Then, you do not know that he would have complained if he 
had been in intense pain? 
A. I do not know. 
Q. Do you know whether he was a man that made much com- 
’ plaint or not? 
A. He was a man that never made much complaint—no, sir. 
Q. You say you never knew that he required any attention ; did 
he tell you that he never required any attention ? 
A. No. 
Q. Did he tell you he never was sick ? 
A. He never told me anything of the kind. 
Q. Did he tell you he never was in pain? 
A. Never that I know of. 
Q. Dv you know whether he ever was troubled with dyspepsia 
or not? 
A. I do not. 
Q. Do you know whether indiscreet eating was apt to make him 
indisposed ? 
. That I do not know anything about. 
He has dined at your house? 
Yes. 
Did he overeat? 
I guess he never ate more than he wanted. 
. Did you give him tempting food? 
I did; I always eat well, myself, and like my friends to. 
How did he eat? 
He ate well; satisfied himself. 
Did he ever complain of it? 
. No; I generally give my friends pretty good feed when they 
come to see me. 
Q. You say he never wanted any attention, unless people were 
anxious to attend on him? 
A. Yes. 
348 Q. Do you know whether anybody was anxious to wait on 
him or attend on him? 
A. I do not know. | 
Q. Do you know whether he was anxious for anybody to attend 
on him ? 
A. I do not know. 
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Q. Did you ever hear him express any desire for anybody to at- 
tend on him ? 
A. No. 
Q. Do you think that to be slick and fat is an evidence of good 
health ? 
. I should judge so; yes. 
Fat men, according to your construction, are healthy ? 
I should judge so. 
Fat men do not have apoplexy ? 
I do not know. 
Do you know what kind of people have apoplexy ? 
No; that is out of my line. 
“a you ever see a man have apoplexy? 
O. 
ay you ever see a woman have apoplexy? 
O. 
. What was Mr. Kenyon doing when you saw him alone so 
many times in New York? 
A.’ I didn’t see him there; I saw him out where he lived—at 
Harlem. : 
Q. Well, I call that New York. What did you see him doing? 
A. Attending to his affairs—attending to the repairs of his houses 
and stores, and to his own matters. 
. You met him on the street? 
Yes. 
Where was he generally ? 
. Sometimes going up Third avenue, and sometimes down. 
By “up” you mean going north, and by “down” south? 
es. 
on lived on 124th street, you say? 
es. 
. How far north is it on Third avenue before you reach the end 
of the avenue at the bridge? 
A. About six blocks I should call that. The bridge is at 130th 
street. . 
349 Q. Did you state all the conversation as you recollect it 
— you had with Mr. Sutton at the house? 
A. Yes. 


Redirect examination by Mr. Erastus F. Brown: 


Q. You know Dr. Brockway as and old and intimate friend of the 
family ? 

A. Yes; I have known him since he was a.young man. 

Q. Do you know the fact that he was a frequent caller at Mr. 
Kenyon’s sisters’? 

A. Yes. 

Q. Where have Mr. Kenyon’s sisters resided for the last eight 


years. 

_ A. At 307 East 124th street. 

> ne opposite Mr. John S. Kenyon’s house ? 
es. 
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Q. Have you any pecuniary interest, directly or indirectly, in 
this controversy or in the result of it? 

A. Not one penny, sir; in any shape or manner. 

(By consent the signature of the witness is waived.) 


CHARLES A. Yost, a witness called for the defendants, being duly 
sworn and examined, testifies as follows; 


Direct examination by Mr. Brown: 


. Where do you reside ? 
. At 52 East 124th street. 
. What is your business ? 
. I am in the clothing business. 
. Where ? 
. At the corner of Broadway and Broom street. 
. Are you acquainted with the parties to this controversy—the 
executors of the estate of John S. Kenyon, deceased, defendants, and 
Mrs. Sarah S. Sutton, complainant? : 

A. I really do not know who the executors are. Iam acquainted 
with — Sutton; that is, I have a casual acquaintance with 

er. 
350 Q. And with Mr. Charles T. Sutton, her husband ? 
A. Yes. 

Q. You are not acquainted with myself or Mr. Frank A. Kenyon, 
the executors ? 

A. No, sir. 

Q. = you know Mr. John S. Kenyon in his lifetime? 

A. Yes. 

Q. It has been put in evidence here that he was a member of the 
Presbyterian church of Harlem ; is that the fact? 
. That is true. 
Are you connected with that church ? 
. I am, sir. 
Are you an officer of that church? 
I am an elder; the same board that Mr. Kenyon was a member 
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of. 
Was Mr. Kenyon an elder also ? 
He was an elder and a trustee, both. 
How long were you associated together as elders of that church? 
I cannot tell you exactly, but probably three years. 
How long had you been acquainted with Mr. Kenyon ? 
About ten years. 
Associated with him in that church ? 
Yes. 
Have you met him frequently while in New York? 
. Frequently, yes, sir; twice or three times, sometimes four times 
a week. 

Q. Please state where. 

A. I have met him at his house and in church. I have met 
him at prayer meetings. He has been to my house, and I have 
met him in the street. I have met him at my store, too. 
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Q. Did you meet him a short time previous to his death? 
_ A. I think it was the day before ; a not positive, but it was 
within a day or two prior to his taking this last illness. 
Q. Please state the facts and circumstances connected with that 
meeting. 
301 A. He was at the prayer meeting on Wednesday evening, 
I think it was, and after meeting we went into the church. 
. Please state how long you both were there that evening. 
. In the prayer meeting? ° 
. At the church building? 
. In the church until probably 15 or 20 minutes past nine. 
. Was he, there, attended or unattended ? 
. Unattended; we were at the meeting until nine o’clock and 
then we went into the church, and were there perhaps 15 minutes. 
It was a rainy night, and he had an umbrella, and I had not—it 
had not rained when I left home, although it looked cloudy, but I 
live only around the corner from the church. 
Q. Did he shield you from the rain with his umbrella? 
A. Yes; and stood in front of my door perhaps ten or fifteen min- 
utes before he went home. 
Q. Engaged in conversation? 
A. Yes, sir. 
Q. Was he at the church that evening, throughout, unattended ? 
A. Yes, sir; at least I think he was. 
Q. Did he leave you unattended when he left? 
. A. When he left me at my door I went upstairs, and he went 
ome. 
Q. Your acquaintance, I understand you to have said, had been 
intimate with him for some years? 
A. Quite so. I looked upon him as one of my best friends in the 
church. | 
Q. What was his apparent condition as to health, physical and 
mental, that night? 
A. As good as it has been at any time that I have known him. 
Q. Was that good or bad? 
A. Good, I think. 
Q. You had seen Mr. Kenyon at church or at prayer meetings, 
or _ = church edifice, a number of times previous to that? 
. es. ° 
Q. During any of those times unattended ? 
A. Most of the time he was unattended, I think. 
352 Q. Did he officiate in any capacity on the Sabbath, during 
church service—with a plate or otherwise ? 
- A. He did. 
Q. Please state how. 
A. Took up a collection every Sabbath morning and evening 
when he was present; and he was present most of the time. 
Q. Please state where the Presbyterian Church is situated. 
A. Just west of the corner of Madison avenue and 125th street, in 
125th street. 
Q. How many avenues are there and what are the names of the 
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avenues between the Second avenue, east of which Mr. Kenyon 
resided, and Madison avenue, at which the church is located ? 

A. Mr. Kenyon resided just east of Second avenue: then there is 
Second, Third, Lexington, Fourth and Madison. 

Q. These avenue blocks—please state whether they are longer 
than the street blocks. | 

Mr. Westover: Let him state how long they are. 

A. The ordinary street blocks are 200 feet, I think, and these ave- 
_ blocks are, I believe, two and a half times longer than the street 

ocks. 

Q. Have you ever met Mr. Kenyon immediately upon his arriv- 
ing at on hentih at these various times you have malin of ? 

es. 

Q. You have accompanied him from the church to his house? 

A. No; I do not think I ever did that. 

Q. Please state from where to where. 

A. I have walked with him from the church to my house one or 
two evenings before he was taken sick; but I have gone with him to 
the corner of Third avenue frequently, just for a walk—on a pleas- 
ant evening. 

Q. Please state what complaint you ever heard Mr. Kenyon make, 
if any, as to his condition of health. 

A. I cannot say that he ever complained about his health. 
353 Q. What was Mr. Kenyon’s general appearance, as to being 
a healthy, hale man, or an indisposed or sick man? 


(Objected to.) 


A. He looked like a healthy man, to me, always. 
Q. What did his action manifest? 


(Objected to.) 


A. A man in good sound health. 

Q. You have been acquainted with him, you say, for about how 
many years ? 

A. For about ten years. 

Q. During that peried of ten years was there any period when Mr. 
Kenyon appeared to be broken down in health ? 

A. Not that I can remember. 


Cross-examination by Mr. WESTOVER: 


Q. What is the name of the church of which you are an officer? 

A. The Harlem Presbyterian Church. 

Q. Is the Harlem Presbyterian Church the church named in Mr. 
Kenyon’s will as one of the legatees? 

A. Ido not know anything of that kind of my own personal 
knowledge, but I have been told so. 

Q Who told you so? 

A. I do not recall now who did; I think our pastor told me; per- 
haps one of the officers. 

Q. Did you ever read the will of Mr. Kenyon? 

A. No, sir. 
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a you a member of the board of trustees ? 
. No, sir. 
You are one of the elders ? 
Yes, sir. 
How many trustees has that church ? 
At the present time ? 
Yes. 
Four, I think; four acting trustees. 
You know them, do you not? 
Yes, sir. oe. 
Have you conversed with any of them about this matter ? 
A. No, sir. ? , 
304 Q. Only with the pastor? 
A. I have not conversed about it at all, my dear sir; this 
was intimated to me. 
Q. It was not a conversation? 
A. No, sir. 
Q. It was an intimation ? 
A. It was intimated to me that there was a clause in this will 
whereby the church would receive—— 
Q. How was it intimated ? 
A. That I cannot tell. ‘ “ 
Q. Was it intimated by letter? 
A. No. | 
Q. By telegraphic Giepaten | ? —T 
A. No, sir. 
2 By conversation ? 
erent so. 
hat was the conversation ? 
é I cannot tell you. 
Q. Who conversed with you ? 
A. As I said before, I think our pastor told: me, and I do not 
know but what one or two of the officers told me. ‘ 
Q. What do you mean by “ officers told me?” 
A. Trustees, I should say. 
Q. Of the church? 
A. Yes, sir; of the church. 
Q. Do you know what part the trustees or officers of the church 
have taken i in this litigation ? 
A. No, sir. 
Q. Have you hear that they have taken any? ss 
A. I heard it, I think, on Friday last. 
Q. From whom did you hear it? 
A. From this gentleman. 
Q. From Mr. Brown? 
A. Yes, sir. 
Q. The executor. 
A. I do not know whether he is an executor or not. | 
Q. Mr. Erastus F. Brown ? | 
A. Yes, sir. 2 
Q. He did not tell you he was an executor ? ; | 
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A. No, sir; he did not. I never met the. gentlemen in my life 
before to my knowledge. 

Q. How many elders are there in that church besides yourself? 

A. At present there are five besides myself. 
3955 Q. Have you conversed with any of them about it? 
A. Not a word, sir. 

Q. The conversation then has been confined to Mr. Brown, the 
executor, the pastor of your church, and two of the trustees? 

A. No; I did not say that at all. 

Q. Well, what did you say? 

A. Mr. Brown did not converse with me about lis being an exec- 
utor. 

Q. No, you did not say that; but thisconversation about the last 
will of Mr. Kenyon? | 

A. Well, he sent me a notice whether I could come down here. 
He was in the store yesterday, and he did not speak about it at all, 
but asked me if I knew Mr. Kenyon, and I said yes. | 

Q. Your conversation about the last will and testament of Mr. 
Kenyon, then, has been confined to the pastor of the church and 
not more than two of the trustees, and to those exclusively ? 

A. I don’t know that I had a conversation with two of them ; it 
is possible that I had; I don’t know; I could not say. 

Q. You know that you have had no conversation with anybody 
else whatever ? 

A. It was a matter that did not concern me at all, and I did not 
care anything about it. 

Q. Do you know that you had no conversation with anybody else 
whatever than those ? 

A. I don’t think I had any conversation with anybody whatever— 
I don’t think I did. It was not at my solicitation, by any means. 

Q. And if with two, those were whom ? 

A. Probably Mr. Ramsey, our pastor, and one of the trustees of 
the church—which one I could not tell. 

Q. What night was this previous to Mr. Kenyon’s death that you 
saw him at the prayer meeting ? 

A. I think it was on Wednesday night. 

Q. The day before he was stricken ? 

A. Just what it was I could not say; if you can tell when 
356 he was stricken that will tell the whole story. 
Q. He was stricken on Thursday. . 

A. Then it was on Wednesday. I remember I said to my wife, 
“1am sorry I stayed at the door with Mr. Kenyon.” I said to him 
at the time “It is raining, Mr. Kenyon, and”— 

Q. Why were you sorry? 

A. Because he was a friend of mine and I thought possibly it was 
indiscreet, our remaining on the street while it was raining ; the street 
was damp. 

Q. And you thought possibly he might have incurred some injury, 
and you felt badly ? 

A. Yes, sir; that is it exactly. 

Q. Did you know Mr. and Mrs. Sutton ? : 
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A. Just casually, as I have said; I met her with him a few times 
coming to church, and I saw her at his house perhaps two or three 
times. 

Q. Do you know what church she attended up in Harlem? 

A. She attended ours occasionally I think ; rarely; whether she 
attended any other I do not know. 

Q. How often did she attend your church ? 

A. I could not tell exactly; not very often. 

Q. You didn’t know her very well ? 

A. Oh, I have met her in the church; Mr. Kenyon introduced 
me to her several years ago ; and when she called of course, as an 
officer of the church, I would take her by the hand and give her a 
cordial greeting. 


Q. Do you know Mr. Sutton ? 
A. I only saw him a few times. 
Q. When you saw her at church who was with her? 
A. She came with Mr. Kenyon. 
Q. Was Mr. Sutton with her then ? 
A. No, sir; I don’t know as I ever saw him at church. 
@. And Mr. Kenyon only was with her? 
A. Mr. Kenyon only, when she came. 
357 Q. You say that Mrs. Sutton did not come frequently to 
your church ? | 
A. I don’t think she did. 
Q. Do you know where she went? 
A. No, sir. 
Q. Do you know whether she went at all? 
A. To any other? 
Q. Yes. 
A. No; I don’t know anything about that. 
Q. Did Mr. Kenyon own or hire a pew in your church? 
A. Yes; he did. 
Q. Did he generally sit in that pew ? 
A. I think he did; but sometimes persons coming in a little late, 


if their seats are pretty well front, won’t go far. I generally sit in 
my own pew. 

Q. When Mrs. Sutton attended that church, did she also sit in 
that pew generally ? 

A. I think she did. 

Q. You never saw Mr. Sutton ? 

A. I don’t think I did. He may have been there; I won’t say 
that he never was there, but I don’t think I ever saw him there. , 

Q. Do you know whether Mrs. Sutton is a woman that attends 
church regularly or not? 

A. No; I do not; I can’t say. I don’t want to be understood that 
she was there on very rare occasions; I won’t say that, but she was 
not a regular attendant. 

Q. Do you ever go to your pastor’s house ? 

A. Occasionally ; not very often. 

Q. Did you ever meet Mr. Kenyon there? 

A. I don’t think I have. 
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Q. Did you ever meet Mrs. Sutton there? 

A. No, sir. 

Q.” On the night before Mr. Kenyon was taken with his final sick- 
ness, you stood outdoors with him in the rain under his umbrella? 

A. Yes, sir. 

Q. You think he looked and appeared to be as well that night as 
you have ever seen him? 

A. I think he did. 


(By consent the signature of the witness is waived.) 


358 Euisua G. SELcHow, a witness called on behalf of defend- 
ants, being duly sworn and examined, testifies as follows : 


Direct examination by Mr. Erastus F. Brown: 


. Where do you reside? 
. At 17 West 124th street, New York city. 
What is your business? 
. Manufacturer of games and home amusements. 
Where is your place of business ? 
. 41 John street, New York city. 
-_ you connected with the Harlem Presbyterian Church ? 
. I am, sir. 
Are you an officer of that church? 
Yes, sir. # 
Please state what position you hold? 
I am a trustee of the church. 
Did you know John 8S. Kenyon, deceased, in his lifetime? 
I did ; yes, sir. 
How long previous to his death ? 
I had known him for six or seven years. 
Up to the time of his death ? 
Yes, sir. 
Was he a member of the board of trustees ? 
Yes, sir. 
During how long a period? 
During all the time that I was a member of the board of trus- 
tees—between four and five years. 
Q. Did you see him frequently ? 
A. Yes, sir. 
Q. Please state where. 
a ia A. I saw him at almost every meeting; in fact, every meeting, I 
think, that the board met, except the times when he was West. 
Q. Please state where the meetings of the board were held. 
A. They were generally held at Mr. Colwell’s house or Mr. Ed- 
ward Reid’s house. 
Q. Mr. William H. Colwell? 


POPOPOPOPOPOPOPOPOPOPO 


359 Q. Where was his house? 
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A. On the corner of 125th street and Lexington avenue. 

Q. And where is Mr. Edward Reid’s house ? 

A. On 129th street and Madison avenue. 

Q. You have stated that he attended almost every meeting of the 


board ? 

A. Yes, sir. 

Q. Did he attend alone or attended ? 

A. Alone. 

Q. Please state whether he did or did not take part in the proceed- 
ings of the board. 

A. He did; yes. 

Q. To what extent, if any; an active part? 


A. A very active part. 
Q. Please state whether, at the close of those meetings, if you 


know, any one was present to accompany him away from the 
meeting ? 
. To the best of my knowledge there was not. 
You never noticed any one? 
. No, sir. 
Have you ever met Mr. Kenyon on the street? 
. Yes; frequently. 
. Conversed with him ? 
. Yes, sir. 
. Please state whether he was attended or unattended on the 
street when you saw him. 
A. Unattended, generally, I think, when I have met him. 
Q. Please state ‘the apparent condition of Mr. Kenyon, pbysically 
and mentally, from your knowledge and observation. 


(Objected to.) 


A. I considered him a very healthy man. 

Q. What did you notice when you saw Mr. Kenyon on the street ; 
I refer io his manner, deportment, and apparent condition of health? 

A. I thought he was an ordinarily healthy man. I had frequently 
walked with him from the church to Second avenue on res a 

Q. What unusual fatigue, if any, did he appear to suffer from the 
effects of such a walk? 

A. I never noticed any. 
360 a. — were, of course, much Mr. Kenyon’s junior? 
es 
Q. Please state to what extent you slackened your general pace in 


walking with him. 
(Objected to.) 
A. I walked my ordinary walk with him. 
Q. To what extent, if any, did walking your ordinary walk appear 


to affect him ? 
A. Not at all. 
Q. Did Mr. Kenyon ever take part in the services of the sanct- 


uary ? 
A. He did; yes, sir. 
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Q. Please state how. 

A. He took up the collection and he has led meeting, and at our 
board meetings, when Mr. Mr. Colwell was absent, he took charge of 
the meeting. 

Q. As chairman? 

A. As chairman; yes, sir. 

Q. Do you know anything in reference to a communion service 
at which Mr. Kenyon was present or officiated ? 

A. Any particular one ? 

Q. Shortly prior to his death. 

A. I have no recollection of any particular one; none comes to 
my mind now. 

Q. Please state whether he ever took part in the communion. 

A. Yes. 

Q. What part? 

A. He passed the elements; the bread and wine. 


Cross-examination by Mr. WESTOVER : 


Q. Mr. Kenyon took an active part in the trustee board ? 

A. Yes, sir. 

Q. What was required of him to do in order to take that active 
part? 


A. Act as chairman. 
Q. What did he do when he acted as chairman? 
A. Conducted the affairs of the board. 
Q. Sat in a chair? 
A. Yes, sir. 
Q. Presided over the meeting? 
A. Yes, sir. 
361 Q. Did he talk much? 
A. Yes, sir. 
Q. Did he talk more than the rest of the members? 
A. No; I don’t think so. 
Q. All talked ? 
A. Yes, sir 
Q. And he talked ? 
A. Yes. 
Q That is, the business of the meeting was to talk? 
A. Yes, and to do whatever was necessary for the temporal affairs 


of the church. 

Q. They did not do anything but talk, did they? 

A. Yes; he voted; and put his hands in his pocket and helped 
the church. 

Q. Gave money to the ehurch ? 

A. Yes. 

Q. = frequently gave money to the church, did he not? 

A. Yes 


Q. That is the church that ic mentioned in the will as one of the 
residuary legatees ? 
Yes, sir. 
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Q. Then, when you say he took an active part, you mean he 
; pulled out his money at these meetings ? 

A. No, sir; he did not; it is not necessary for a man, in those 
meetings, todo that. We are simply providing for the affairs of 
the church. 

Q. I do not want any reasoning; but simply want to know what 
active part he took in the affairs of the church. Did he put his 
hands in his pockets at these trustee meetings ? 


A. No. i ¥ 
Q. What did he do at these trustee meetings? os 
A. The business of the church. Gi) 


Q. What business besides talking? 
A. How do you mean? Why, regulating the renting the pews, 
and regulating the affairs of the church. 

Q. How were they regulated? What did you do? When you 
say “regulate” what do you mean? Did you decide on something? 
A. Decided on the rental of each one of the pews. 

362 Q. 8 you talked over that—what you wenba decide ? 
: : A. Yes. 
|| Q. And then your decision was orally agreed to? 
A. Yes. | 
Q. Then your labor there was a labor of talking and thinking . ‘ 
and consulting ? | 
A. Yes—and acting. Z 
Q. What was the acting? | 
A. The acting was the acting of putting down the number and 
price of the pews. _ 
Q. The act of writing it down, you mean ? 
A. Yes. 
Q. Who wrote it down? 
A. Mr. Edward Reid. 
Q. Mr. Kenyon did not do that? 
A. No, sir : * . 
Q. He did talking ? 
A. He did talking, and conducting thé meeting, the same as any 
chairman would a meeting. | 
Q. He sat there and listened to you talk, and he talked himself? 
A. Yes; that is it exactly. 
Q. Do you know that no one ever accompanied him home from 
these meetings? 
A. NotthatI knowof. I never saw any one accompany him home an 
from these meetings. | x Dom 
Q. Where did you go from these meeting ? 
| A. I generally went home. 
a Q. And your home is 17 West 124th street ? 
_ A. It is now. 
Q. Where was it then ? 
A. 222 East 126th street. 
Q. To what year are you referring in your testimony or are you 
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Q. Yes. 

A. All the years that I was acquainted with him. 

Q. How many years have you included in your testimony ? 
A. Six or seven years. 

Q. Ending when—the time of his death? 


A. Yes. 
363 Q. And extending for six or seven years previously? 
A. Yes. 
Q. Did you know, during those years, whenever he was absent 


from the city? 

A. Yes. 

Q. How did you «know it? 

A. By his not being present at our meetings. 

Q. And you judged when he was not at your meetings that he 
was not in the city? 

A. Yes, sir; I have seen him at our meetings when the weather 
was very severe indeed. 

& What do you mean by “ordinarily healthy”—the term you 
used ? 


A. Well, I should say that you were an ordinarily healthy man. 

Q. a that Mr. Kenyon was an ordinarily healthy man? 

A. Yes. 

Q. That is to say, he apparently enjoyed the same health that 
you and I do? i 

A. Yes. 

Q. You have not had a stroke of apoplexy? 

A. No. 

Q. Have you ever suffered much from neuralgia of the head ? 

A. Yes, sir. 

Q. Have you ever suffered with congestion of the finer vesicles of 
the brain? 
. [ do not know that I have. 
Have you ever suffered with dyspepsia? 
Yes, sir. 
Have you ever suffered with dyspepsia of the stomach? 
Yes. 
Have you ever suffered with dyspepsia of the larger intestine? 
. That 1 cannot say. 
. Do you know whether he had neuralgia? 
. No; I do not. 3 

Q. You judge that he was an ordinarily healthy man, then, from 
what reason ? 

A. From his being present at our meetings; and that, too, when 

younger men, f thought, would be absent, from the state of 
364 the weather. He was very rarely absent from our church 
meetings, and prayer meetings and lectures—very rarely. 

Q. And therefore you judged he was ordinarily healthy? 

A. Yes, sir. 

Q. You do not always judge of a person’s health by the manner 
in which they attend church 

A. No, sir. 
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Q. You have known very strong, robustious members of the . 


church that were rather dilatory in attendance? 

A. I have; yes. 

Q. Mr. Kenyon was not that sort of man? 

A. No, sir. 

Q. He was a man that generally attended church, if possible to 
get there? 

A. Yes, sir. 7 

Q. If he was not there, you always knew of a certainty that he 
was not in the city? 

A. Yes. 

Q. Did you ever hear him complain? 
. No, sir. 
He was not a complaining man? 
No, sir. 
You have seen him walk? 
Yes. 
And you have walked with him? 
Yes. 
. And you did not ask him anything about his health, and he 
did not make any complaint? 

A. I have asked him the same as I would most gentlemen, “ How 
you do?” and he would say “ Very well;” I never heard him com- 
plain. 


OPOPorer 


(By consent the signature of the witness is waived.) 


Maria S. Kenyon, a witness called on behalf of the defendants, 
being duly sworn and examined, testifies as follows: 


Direct examination by Mr. Erastus F. Brown: 


Q. You are a sister of John S. Kenyon, deceased? 
A. lam. I am his oldest sister. 
Q. You reside at 307 East 124th street? 
A. I do. 
Q. And have resided there how many years? 
A. Well, 12 years, I think we have been there. 
365 Q. Mr. Kenyon, several years prior to his death, resided at 
308 East 124th street? 


A. Yes; for several years previous to his death he resided at 308, | 


from 1879, I think. Previously to that time he resided part of the 
year at our house—after his wife’s death, I mean. 

Q. You saw him frequently during those years? 

A. Whenever he was at home. 

Q. Where did you see him ? 

A. At our own house and at his house. 

Q. Did he spend any portion of his time, when in New York, at 
the house where you resided? 

A. Before he went housekeeping in 308 he spent usually fromn— 
well, I don’t know that I can mention the time, but he spent the 
winter with us. 
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Q. From how early a period did he spend the winter at 307 before 
going to his own house across the way ? 

A. From the death of his wife. 

Q. Can you fix the year upon reflection ? 

A. Well, I should think from 1872. 

Q. Down to 1879? 

A. Yes. 

Q. During the winter, since 1872, when he was in New York, I 
understand you to say, he resided at the house 307 ? 

A. He resided with us. 

Q. Was he, during that period, frequently from home, or did he 
reside there during the winter season ? 

A. During the winter season he resided with us. 

Q. Did you see him often during that period; and if so, how 
often ? : 

A. Why, daily—hourly, almost, except when he was out. 

Q. Please state what Mr. Kenyon’s condition of health was from 
your knowledge and observation during that period. 

A. During that period, and during my brother’s life, I never re- 
member him to have employed a physician for any sickness of his 

own. 
366 Q. State how he seemed to be affected, if at all, when at the 
house ; and, if affected, for what length of time. 

A. Well, he was subject to occasional headaches; we all are. 

Q. Did these headaches, many times, prevent him from taking 
his usual meals? 

A. Not at all that I know of; I have no recollection of his head- 
ache keeping him from the table. 

Q. Do you know the fact of his going forth from the house and 
attending to business? If so, please state how actively. 

A. Well, as actively as was necessary. He was in the habit of 
going out every day. 

Q. Please state whether, on account of any condition of his health, 
his sisters attended him, or found it necessary to attend him in his 
going forth. 

A. No; I do not think he would hardly have submitted to our 
going with him as attendants because of weakness. 

Q. Did he go forth frequently, daily, alone? 

A. Every day. I have no recollection of his being kept at home 
during any day. 

Q. Did he stav away from the house any length of time during 
the day, when he went forth ? 

A. He would go after breakfast, attend to business, and return to 
dinner, take a nap after dinner, and then go out again after that. 

Q. You regarded him, therefore, as an active man, did you, dur- 
ing that period ? 

A. Certainly ; as active as myself—more so, indeed. 

Q. To what extent did he require waiting upon and attendance 
during those years? 

A. Well, my brother was not brought up to be waited upon and 
attended, usually. We none of us were. 
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Q. Please state what care was bestowed upon him, if any, during 
that period, by yourself, or by your sisters, to your eee 

A. Well, such care as sisters who loved their brother would natu- 

rally bestow upon him. 
367 Q. State the general character of that. 

A. We tried to make his room as pleasant as possible for 
him, and if he had a headache his head might be bathed—anything 
of that kind. 

Q. Do you know of any times or occasions when he would call. to 
be helped to a tumbler of water, or a coat, or anything ? 

A. No, sir; I do not remember any times when he would call for 
others to bring him water, or a coat, or anything of the kind. 

Q. Please state to what extent, if at all, he was out during the 
evenings of that period. 

A. He was out more or less every evening. 

Q. Attended or unattended ? 

A. Unattended, as a general thing—sometimes inviting some one 
to go with him; if he went to a festival, or anything of that kind, 
inviting them, for the pennant of the thing, to go with him. 

Q. Were those social invitations or invitations for care and atten- 
tion—do you know? 

A. Social invitations. 

Q. When he would go out in the evenings, as a general thing, 
would he be absent for a few minutes only or for longer periods? 

A. Sometimes longer, sometimes shorter. 

Q. What would you call a long period ? a 

A. Well, I would call a long period 11 o’clock. 

Q. Did Mr. Kenyon ever stay out until 11 o’clock to your knowl- 
edge? 

A. I presume he has; I don’t recollect particular times. 

Q. During the time that Mr. Kenyon resided at 308 was he at 
any time present at your house, 307 East 124th street? 

A. He was frequently over to dine, and usually on Christmas 

occasions, or Thanksgiving, or New Year’s he was with us. 
368 Q. How many times during the week, on an average, was 
he in the house’ 

A. Every day. 

Q. How would he come in—by knocking at the door? 

A. He would come in with his night-key; he would come upon 
us, usually, unexpectedly. 

Q. During the period that he resided at 308 East 124th street, the 
last years of his life, what change, if any, did you notice in his con- 
dition of health—I mean physically or mentally? 

A. He was well, as far as we observed, all the time; but he was 
not as strong the latter part of the last year as before. 

Q. Do you remember the month of September, 1881? 

A. I do, perfectly well; my niece was married on that occasion ; 
my brother came from Oconomowoc in September alone, in very 
warm weather, and attended the wedding, and returned to Ocono- 
mowoc alone after the wedding was over. 

Q. You saw him at the wedding? 
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A. I saw him at the wedding. 

Q. To what extent did he 7 part in the festivities of that occa- 
sion, if at all? 

A. The same as other guests. 

Q. Was any apparent physical weakness caused apparently by the 
festivities of that day? 

A. I do not think there was; I think he enjoyed them. 

Q. Where did he remain during the period that he was in New 
York on that occasion in September, 1881? 

A. He remained in his own house; we had a large company, and 
he opened his own house; he took his meals with us, but slept at 
night in his own house with several of our family. 

Q. I understand you to say that, on account of the number of vis- 
itors at the house attending the wedding, he occupied his own house 
with a number of guests ? 

A. He did; two of my sisters, I think, certainly two of my 
369 cousins and a sister, slept over there with him; they all occu- 
pied the house and took their meals at our house during the 

time he remained after the wedding was over. 

Q. Please state whether this was, if you know, because of weak- 
ness on the part of Mr. Kenyon or on account of the accommoda- 
tion—this fact that your sisters slept at his house? 

A. It was on account of the accommodation, and of course they 
did not wish him to.sleep there alone. It was a very great accom- 
modation to have the house opened when we had so many visitors, 
and it was a pleasure to be there with John. 

Q. Did Mr. Kenyon return to Oconomowoc shortly after the wed- 
ding? 

A. Iam not sure how long he stayed—three or four days after 
the wedding. I am not quire sure as to the length of time. 

Q. Do you know at what time he returned from Oconomowoc 
after that time? 

A. He came on Thanksgiving morning of 1881. 

Q. Please state how you are able to fix the date as Thanksgiving 
morning. 

A. Well, as a general thing, he would come unexpectedly; he 
took pleasure in surprises. I think we were at breakfast when he 
came to the basement door. 1 know that it was Thanksgiving morn- 
ing, but I cannot say why I know. 

Q. Was he alone on that occasion ? 

A. He was alone when he came to our house on Thanksgiving 
morning, and he was alone when he came from Oconomowoc on the 
occasion of the wedding, and then he came with his large heavy 
satchel, bringing it himself. 

Q. When was that—in September ? 

A. In September, the hottest season of the year. 

Q. Please state, if you know, whether Mr. and Mrs. Sutton re- 
turned with him in November. 

A. They did return with him. 

Q. And please state, if you know, where they were on that 
370 morning. 
3l—1 
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A. Well, by observation, I cannot, but I believe that they 
were at Dr. Hills’. They spent the day, I believe, at Dr. Hills’. 

Q. Near by’ 

. Yes. 

Q. Where did Mr. Kenyon dine on that Thanksgiving day ? 

A. Mr. Kenyon dined with us. 

Q. And where did Mr. and Mrs. Sutton dine, if you know ? 

A. Iam not so well informed with regard to Mr. and Mrs. Sut- 
ton ; they did not dine with us. 

Q. Were you present during Mr. Kenyon’s last sickness ? 

A. I was. 

Q. How soon after he was stricken down ? 

A. Immediately, before he lost consciousness; we went imme- 
diately over. Mrs. Sutton sent for us and we went immediately 
9ver—myself and my sister Elizabeth. 

Q. Who were’present, if you are able to state, from the time he 
was stricken down to the time of his death—four days? | 

A. Well, we were all there most of the time; at least my sister 
Elizabeth was there constantly, I think, and I was there except 
when I felt it necessary to rest. 

Q. Mrs. Julia White you met there, did you ? 

A. I think she called once ur twice; I do not remember seeing 
her in the sick room; I have no remembrance of her being there; I 
think she was in the parlor; I think I spoke-to her in the parlor. 

Q. Mrs. Julia White, on being examined yesterday, said that dur- 
ing this period Mrs. Sutton was Mr. Kenyon’s nurse, and that his 
sisters did not render assistance, they being overcome with grief, 
and placing their heads in their hands. Please state what you know 
of these facts. 

A. I remember nothing of the kind; we were there constantly ; 

I was there with my brother until he became unconscious at 
371 three o’clock on the morning of Friday. He was stricken 

on Thursday night, and I was with him until he became 
unconscious, and some time after, and then I felt that I must rest, 
and went upstairs to his room and rested and came back again, 
and he still, then, remained in a comatose state, and from that time 
until his death he was in that state,and we were there watching 
with him constantly. It was very little that we could do; nothing 
could be done for him except to wet his lips and lay a cloth upon 
his head, but those things were done by my sister Elizabeth, by Mrs. 
Sutton, and others of us. 3 

Q. Did you have any conversation with Mr. Sutton or with Mrs. 
eu when Mr. Sutton was present, subsequent to the death of Mr. 

enyon? 

Well, Mr. and Mrs. Sutton were present when the will was 
read. 

Q. Please state the circumstances. 

A. Well, I have very little to state; they were there and expressed 
disappointment at the terms of the will. 

Q. Was anything there said in reference to the property at Oco- 
nomowoc; if so, what ?—or as to Mr. Sutton’s services? 


(Objected to.) 
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A. IT remember very well that there was some expression with re- 
gard to Mr. Sutton’s services. I think he said that he had taken 
charge of the building there in September—probably when my 
brother came on to the wedding, because my brother was not strong 
at that time, and he felt that it worried him rather, and so he vol- 
unteered—offered to take charge of the building—and some expres- 
sion was made with regard to whether he woul be paid for his ser- 
vices, and of course we felt that whatever service had been rendered 
should be paid for, and we expressed ourselves in that way I rather 

imagine. 


372 (Counsel for complainant moves to strike out this last 
answer.) 


Cross-examination by Mr. WEsTovER: 


Q. When was Mr. Kenyon “ at home” according to the phrase as 
you have used it in your testimony ? 

A. He was at home during the winter season usually; sometimes 
he would come on in December, sometimes in November, and re- 
main until May and June, and when he did not remain, I suppose, 
until June he would frequently come on again in July, to attend to 
business. 

Q. Then, what you mean when you use the expression “at home” 
is that he was at home when he was in New York? 

A. When in New York and at our house. 

Q. And when not there he was away from home? 

A. Yes. 

Q. That is the way you use the expression? 

A. Yes; when away from there he was usually out West. 

Q. And his home during all these years was in New York? 

A. We considered it so; he was born and brought up there. 

2. Is that the reason you speak of it as his home—because he was 
born and brought up there? 

A. He was born and brought up there and had considerable prop- 
erty there. 

Q. You merely use it, then, as a figurative expression? 

A. I do not know what you mean by “ figurative expression.” 

Q. To designate the place where his interests were. 

A. To designate the place where his interests were, and to which 
he came and at which be remained most of his time. 

Q. Most of his time? 

A. The greater part of his time. 
373 Q. Did Mr. Kenyon remain the greater part of his time in 
York, or in Oconomowoc, Wisconsin ? 

A. Well, I considered that he remained the greater part of his 
time in New York. 

Q. Do you know when he went back and forth between Oconomo- 
woc and New York? 

A. He usually went back and forth— 

Q. Do you know the dates ? 

A. No; I am not informed of that. 
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Q. Very well, you said he was at home here in the winter of 
1872? 

A. Mrs. Kenyon died in February, 1872. 

Q. He went to Oconomowoc that same summer, did he not? 

A. Well, I cannot be positive, but I think he did. 

Q. Do you know whether he went to Oconomowoc in May, 1872? 

A. No; I do not. 

Q. Do you know whether he went to Oconomowoc in June, 1872? 

A. I do not know the exact date of Mr. Kenyon’s going to Ocono- 
mowoc. 

Q. In 1872 I am speaking of. 

A. In 1872 I am speaking of. 

Q. He went there that year, did he not? 

A. I presume he did. 

Q. Do you know when, in the fall or winter of that year, he re- 
turned to your house ? 

A. No; I cannot go back so as to positively give the time. In 
the fall, I can say. 

Q. Was it in the month of December ? 

A. I cannot say whether it was that year in the month of Decem- 
ber. At times he returned to New York in December; sometimes 
in November, but usually in those years: he was also here in July. 
He was secretary of the savings bank, and came back to make up 

interest and attend to the business there. 
374 Q. Have you any means of knowing the exacbamount of 
time that he spent in New York and the exact amount of 
time that he spent in Oconomowoc up to the time that he began to 
reside in 124th street ? 

A. I think there are means of knowing. 

Q. Have you the means ? 

A. I have not. 

Q. Can you tell when he left New York to go to Oconomowoc in 
the winter of 1872-3? 

A. No; I cannot. : 

Q. Do you know whether he left previous to or after the month of 
February, 1873? 

A. He would not be very likely to go into February. I cannot 
say. I imagine that the climate of Oconomowoc is very severe in 
those months, and my brother, of course, would not subject himself 
— severity of the climate there when he could return to New 

ork. 

Q. In February ? 

A. In February and March, and probably April. 

a. And for that reason you judge that probably he did not go so 
early 7 
A. Yes. . 

Q. a not go so early as February, 1873? 
A. No 


Q. You have no knowledge of the fact ? 
A. I do not positively know. 
Q. Do you know how long, in the summer of 1873, he remained 
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in New York when he came here? Do you know the date of the 
month that he arrived and the date of the month that he left ? 

A. I do not. 

Q. Do you know that he remained here in New York in the sum- 
mer of 1873 to exceed five weeks? 

A. No; I do not know that he did. Probably the business that 
he came on to attend to in the summer was finished by five weeks. I 
cannot be positive. 

Q. Now, do you know that in the fall of 1873 he came to New 
York previous to the month of December? 


No. 
375 Q. Do you know when he went to Oconomowoc in the 
spring of 1874? 
A. I do not. 


Q. Do you know that he went to Oconomowoc in 1874, in the 
month of March? 

A. I do not; I know that he went in the spring. With regard to 
the month and the date of the month I could inform myself, but I 
do not at present know. : 

Q. In the fall of 1874 do you know whether he arrived in New 
York previous to the 23d day of December? 

A. i cannot give the dates. 

Q. In the spring of 1875 do you know that he left New York on 
or about the fifth day of February ? 

A. I cannot give the dates, sir. 

Q. Do you know that in the summer of 1875 he spent more than 
six weeks in New York? 

A. I do not. 

Q. Do you know that in the fall of 1875 he arrived in New York 
previous to the 1st day of December? 

A. Ido not. I cannot give the dates. - 

Q. Do vou know, as to the spring of 1876, that you remained in 
New Yous later than the 10th day of February? 

A. No. 

Q. Do you know who left with him in the spring of 1876 for 
Oconomowoc, when he left, New York? 

A. I do not. 

Q. Do you know, in the summer of 1876, that he was more than 
six weeks in New York? 

A. I do not. 

Q. Do you know how long he was in New York in the winter of 
1876-7? 

A. I cannot give the exact time. He was here during the winter 
season. 

Q. Do you recollect—can you say—that he left New York for 
Oconomowoc previous to, or after, the 7th day of February, 1877? 

A. I do not. 

Q. Can you say that he was in New York more than six weeks in 
the summer of 18777? 

A. J do not know. 
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376 Q. Do you recollect at what time in the fall of 1877 he re- 
turned to New York from Oconomowoc ? 

A. I cannot tell, sir. 

Q. Do you know what time in the spring of 1878? 
° A. You wish me to to give the date, of course? : 

Q. I ask if vou know the day, or something very near it—if you 
: | have any recollection of these different years, so that you can ap- 
| proximate the time. Do you know that he went to Oconomowoc 
previous to or before the 14th of February, 1878? 

A. I presume it was after. 

Q. Do you know? Have you any recollection ? : 

A. Ido not know in the sense of saying positively that it was | 
7 after. | 

Q. Do you know whether he was in the city of New York at all 
during the summer of 1878, after he left here in the spring (whether 
it was in February or not); did he return? 

A. I think he was not here in the summer of that year. He re- 
signed his secretaryship in the bank and did not find it necessary to 
return in the heat of the summer to New York. 

Q. You do not know that he was here, then, that summer? 
| A. I do not. 

: Q. Do you know that he came to New York in the following fall? 

A. 1878; he did come in the fall. 

, | Q. Was it en or about the 21st [of] December or the 4th [of] De- 
: a cember, 1878 ? 


fia A. I could not recall. | 
| Q. Now, do you know when (why) he did not return to New York — 
| that summer? : 
A. Because he had resigned his secretaryship in the bank and he 
preferred to remain 
Q. You know that to be a fact? 
A. I do not know it from his own mouth. 
} H Q. How do you know it? 
4 le A. I got it from general observation and thought. 
| 377 Q. How do you know why he preferred to remain in Oco- 
nomowoc that year? : 
A. Because he enjoyed the pleasure of the summer boarders there 
and the pleasure of the amusements there, and preferred prob- 
ably remaining there to coming to New York in the heat of the 
season. 
Q. He did not tell you why he preferred being there ? ) 
A. No; he did not tell me that. | 
Q. This is your supposition; that is to say, from the circumstances 
surrounding the case that would be your natural conclusion ? 


A a 
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iy A. That would be my natural conclusion. 
12 Q. That he did not want to come to New York without being 
1 obliged to. 


é: : A. Not at that season of the year. 

[a Q. And business did not oblige him to come here? 

ae | A. Not at that season of the year. 

ee Q. And therefore he did not come until business did compel him 
= to, and he came in December, 1878, you say ? 
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A. I could not be positive. 
Q. In the summer or spring of 1878, when he remained from the 


time he went there in the spring until the next winter, in Oconomo- 
woc, do you know anything of his having had an attack of apoplexy 
that year? 

ve do not think he had an attack of apoplexy there. 

. You were not there? 

A. No. 

Q. And you do not believe he had any? 

A. I don’t think he had an attack of apoplexy. I think that he 
had a slight attack of paralysis. 

' Q. On what do you base your diagnosis of the disease that he had 
in Oconomowoc? 

A. I base that idea on the fact of Mrs. Sutton having written to 
me at the time that my brother was not well. 

Q. You are a sister of Mr. Kenyon? 

. Yes. 
378 Q. He has always been tender of your feelings, has he not? 
A. A. far as I can remember. 

Q. Do you think it would be more likely, if he had a difficulty of 
that kind, and was in danger of death, that he would be apt to ag- 
gravate your feelings by telling you of his disastrous condition, or 
that he would mollify it in his communications to you? 

A. Well, I do not know that; he would probably state the truth. 

Q. Was he regardless of your feelings? 

A. Not at all, but he would probably state the truth. 

Q. Well, Mrs. Sutton would not be so truthful, in your imagina-. 
tion, would she? 

A. I have nothing to say about Mrs. Sutton. 

Q. You can answer the question. 

A. I do not know whether she would or not. 

Q. She wrote you the letter? 

A. Yes; that my brother was sick. 

Q. Did you believe that? | 

A. I believed that he was, of course; I have no reason to disbe- 


lieve it. 
Q. When did you first hear it said that Mr. Kenyon had had an 


attack of apoplexy? 
A. I have heard it in this room that he had had an attack of 


apoplexy. 

Q. Had you heard it before? 

A. I do not think I have. 

Q. The question was when you first heard it ? 

A. I do not know when, sir, [ first heard it, but it strikes me that 
I have heard it in this room. 

Q. For the first time ? 

A. It seems so, and yet I have an indistinct idea that from some 
one I heard that it was apoplexy, quite recently. I never before 
knew of its being apoplectic. I considered it paralytic; I supposed 
it was. It was numbness, I believe, on one side, from what was 
written to me, which would, of course, be paralysis. 
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379 Q. Did you, or not, hear of the disease of which Mr. Ken- 
= jg died ? 

. Yes. 

a was that ? 

. Apoplexy; supposed. 

Tou heliees that ? 

. Yes; I believe that, from what the physicians told. 


OPOrOyS 


say that the attack in Oconomowoc was apoplexy, would you believe 
that? 

A. Why, of course I should believe it then. 

Q. You have no knowledge of what the attack in Oconomowoc 


was except from the communications that were made to you by 
letter ? 


A. That is all. 

Q. Did you ever talk to Mr. Kenyon about that ? 

A. I did not. I do not remember that I did. I cannot be posi- 
tive. There might have been something said with regard to numb- 
ness or something of that kind. I presume it was a slight attack of 
paralysis. 

Q. What is the difference between paralysis and apoplexy? 

A. Well, if you wish to know what my view is, I can tell that; of 
course [ am not a physician. 

Q. It is only your view I want, because you have used the two 
terms ? 

A. Paralysis is an affection of the nerves, as I have understood it, 
while apoplexy is the breaking of a blood vessel on the brain. 

Q. That is what you understand by it? 

A. That is what I understand by apoplexy. 


Q. Do you understand that apoplexy is necessarily a breaking of 
a blood vessel on the brain? 


A. I have understood so, but I am not quite sure. 
Q. Are you now referring to an attack of apoplexy that is fatal, 
or to an attack which sometimes passes? 
A. Well, not being a physician, I won’t venture any further in 
that line, sir. 
380 Q. Have you ever seen any person in apoplexy except your 
brother? 
A. Only my brother. 
1. Agee you ever known of a person dying of apoplexy, before 
im 4 
A. I have heard of persons dying of apoplexy. 


Q. Do you know that Mr Kenyon was in or about the city of New 
York in the year 1879? 


A. I cannot remember. 

Q. Do you remember in the fall of 1879 Mr. Kenyon and Mr. and 
Mrs. Sutton coming here from Oconomowoc ? 

A. I think that was the date of their commencing—of my 


brother's commencing—housekeeping at 308 East 124th street. Mr. 
and Mrs. Sutton came with him. 


. Now, if equally reputable physicians who attended him should | 
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Q. They remained in that house during the winter, did they not, 
keeping house ? 

A. I think they did not go into the house until after the first of 
January. 

Q. After they went in, I mean, they remained until they went 
West in the spring? 

A. Yes; I presume they did. 

Q. The next winter, did they keep house there also? . 

A. They did. 

Q. And the winter in which he died ? 

A. Yes. 

Q. Did I understand you, on your direct examination, to say that 
every day while he was in New York, and they were keeping house 
there, he went to your house? 

A. Almost every day; it was very rarely that he omitted a day, 
and if he did we wondered what was the matter. 

Q. Previous to their commencing to reside in the winter in that 
house, you say he made your house his home? | 

A. Yes; my sister’s house—the house where we all live. 

Q. At least while in New York? 

A. Yes. 

Q. He went out often? 

A. Every day. 
381 Q. And almost every evening ? 
A. Very frequently evenings. 

Q. How much of his time was he out of that house that was his 
home? 

A. I really cannot say. 

Q. He was out every day? 

A. I presume so. 

Q. And almost every evening ? 

A. I think he was out very frequently evenings. 

Q. And stayed out sometimes until 11 o’clock? 

A. I cannot say positively with regard to that house, because I 
was not in the house—not cognizant of everything that occurred in 
the house. 

Q. Where were you when you were not in the house? 

A. You are speaking of the house where he lived, opposite, are 
you not? 

Q. No; of your house. 

A. Oh, I misunderstood you. 

Q. Perhaps you misunderstood me all around. I will begin this 
point again. You testified that during the years previous to the 
time when Mr. Kenyon commenced to reside at 124th street in the 
winter, with Mr. and Mrs. Sutton, he spent the winters, when here, 
_— the house where your home is his home? 

. Yes. 

Q. That is your sister’s house, is it? 

A. Yes; my sister is the housekeeper. 

Q. He made that his home? 

A. Yes. 

32—1053 
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Q. You have testified that during those winters he went out fre- 
quently and every day ? 
A. Yes. I never knew of his being sick ; I cannot remember any 


sickness of a day that prevented his going out. Ido not remember — 


any. 

Q. And he went out almost every night? 

A. Almost every evening. He went to church meetings; he went 
to a meeting of the library frequently ; he went to the bank. Those 

were his resorts, as a general thing—church meetings and 
382 meetings with the bank officers, and occasionally a library 
meeting. He was concerned with those different institutions. 

Q. You have testified, as I have understood you—I do not wish 
to misstate you—that he was out until 11 o’clock. I presume that 
was your idea? 

A. Yes; I will state that there were occasional festivals in the 
church and social business of different kinds, and on those errands 
he would be out until 11 o’clock. 

q. And was he alone on those occasions when he was out until 11 
o'clock ? 

A. Except when he invited my sister to go with him; as I am not 
fond of going to these places he usually invited her to go. 

Q. He usually did? 

A. Sometimes he would and sometimes he would not. 

Q. Did he generally invite some one to go with him? 

A. I cannot say what he generally did—whether he generally did 
or not. 

Q. Do you know that when he did invite some one the invitation 
was declined, and he generally went alone? 

A. As a general thing, I suppose, if any one was invited they 
would go. 

Q. I am not asking for a supposition, but the fact; did they go 
when invited, or did they let him go alone? 

A. Sometimes they went when invited. 

Q. Did they ever decline to go with him at night? 

A. I cannot say. 

Q. How often was he permitted to go out at night after the year 
1877 alone? 

A. I am sure I could not.tell you, sir. 

Q. Often ? 

A. Why, he went whenever he chose alone. 

Q. How often did he choose to go alone? 

A. That is more that I can tell. 
383 Q. Did he generally prefer to go alone when he went from 
your house ? 
A. Do you mean on festive occasions ? 
Q. I mean on any occasion when he went out at night ? 
A. Fle never asked asked any questions—whether anybody would 
with him or not. We are perfectly free at our house and nobody 
interfered with him: He was serfeatly free to go, and able to go, 
and enjoyed going. 
Q. And he went? 
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A. He went when he chose. 

1. You say that during those times he had more or less head- 
ache ? 

A. He had occasional headaches; the only sickness that he had 
physically was occasional headaches. 

Q. And you said in your direct examination “the same as we all 
have,” did you not? 

A. The same as we all have. 

Q. What do you mean by that expression ? 

A I mean that I am subject to headaches. I had a headache this 
morning. 

Q. Is your sister subject to it? 

A. Sometimes. 

Q. All of you? 

A. I guess we are all sometimes subject to them. Are you not, 
sir ? 


Q. Well, I am not under examination. Have you any brothers? 
A. I have one brother. 

Q. Does he have them, too? 

A. He is out West; I do not know. 

Q. What kind of headaches did Mr. Kenyon have, according to 


his complaint ? | 
> “ am sure I do not know what sort of headaches you would 
them. 

Q. I asked what you would call them? — 

A. I am not perfectly able to define the cause of headaches. 

Q. 


pena 


ca 


I did not ask you the cause, but the kind. 

A. I do not know how many kinds there are, so that it would be 

impossible to classify them. 
384 Q. You know the kind you have yourself? 
A. I know the Kind I have when I am tired and vexed. 

I think likely sometimes he had those. There are some headaches 
that come from extra exertion, and there are some that proceed from 
eating. 

Q. Did he ever have those at your house? 

A. I presume he had; he ate heartily. 

Q. Did he complain of any inconvenience from having overeaten 
at your house ? 

A. I do not think he did. 

Q. Did you ever know him to suffer any inconvenience from hay- 
ing overeaten ? 

A. Really I do not think I did. 
‘ Q. What caused those headaches from which he suffered at your 

ouse? 

A. I cannot say. 

Q. Did you ever see him vexed ? 

A. He was of a very equable disposition, which means not subject 
to extra excitements—a very quiet man. 

Q. You did not see him vexed—you never have seen him vexed? 

A. Well, I do not know what your idea of vexed is. 

Q. Well, I want your idea—what is your idea of vexed? 
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A. I suppose he was liable, like the rest of us, to be vexed. 

; : cm rest of your family, do you mean, or the rest of the human 
amily ? 
. We are all liable to be vexed—the family, if you please. 
Are you vexed now over this lawsuit ? 
I presume I am, sir. 
. Does it make your head ache? 
I presume it has done so. 
Did he have headaches from vexation ? 
I do not know; I suppose he did. 

Q. At what time of day did he have such headaches? 
385 Fn I do not know that he had them at any particular time 

of day. 

Q. Did a them so severely that he would not walk out? 
A. Well, he preferred to be quiet when he had them. 
Q. Did he generally keep quiet on such occasions ? 
A 
Q. 


POPOPeP 


. Yes. 
Did he complain of the heat affecting him? 

A. I do not know that he did. 

Q. You say that he never employed a physician ? 

A. Never to my recollection. 

Q. While he was at your house, he had no need of a physician 
as far as you know? 

A. As far as I know. 

Q. Do you know where he went when he was at your house and 
used to go away in the daytime? 

A. I did not ask him where he went. 

Q. Did he tell you without your asking? 

A. Not very often. 

Q. Occasionally, would you know where he had been ? 

A. Occasionally, he would tell us where he had been. 

Q. Did he ever tell you about going over to Brooklyn ? 

A. Yes; he would mention that he had been to Brooklyn. 

Q. He would sometimes mention that? 

A. Yes. 

Q a he would tell you he had been to church ? 

. Yes. 

Q. Did any of vou go to church with him? 

A. We attended a different church. 

Q. Not with him? 

A. Not with him. We would sometimes go with him, but we 
attended a different church. 

Q. You say that such attention was bestowed upon him by you 
and your sisters as is customary among sisters towards a brother for 
whom they have an affection. Will you please tell me what sort of 

attentions these are? : 
386 A. The attention that he needed. I can scarcely teil what 
the attentions are that you would give to one that you cared 
for, in your own house. 

Q. You meant something by the remark that you gave him such 

attentions as sisters would give toa brother? _ 


ng 
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A. If he wanted anything attended to, we were ready to do it. 
If he wanted his clothes attended to, we did it. 

Q. You did do it? 

A. Yes. 

Q. Any other? 

A. If he was sick, some one of us would bathe his head—I mean 
to say with regard to his headache—if he had a headache some one 
would bathe his head. And everything for his comfort was attended 
to. 

. Little things that servants would overlook or not understand ? 
. Little things that would be necessary. 

. Things that sisters only would do? 

Little things that sisters only could or would do. 

You were not anyways unwilling to bestow those attentions? 
I think not. 

And you were not at all niggardly in the bestowal of them ? 
I do not know what you mean by that. 

Sparing—reluctant? 3 

No; none of us were reluctant. 

. And you frequently offered your services as sisters in the little 
things of life every day ? 

A. Of course we were there ready to do every and anything that 
was wanted. : 

Q. And you cid that every day? 

A. Every day, if he wished it. 

Q. In September, 1881, one of your nieces was married, and Mr. 
Kenyon attended the wedding ? 

A. Yes. 

Q. To ree that wedding he came from Oconomowoc? 

_ A. Yes. 
387 Q. And that wedding was held where ? 
A. In our house at 307 East 124th street. 

Q. You have stated that Mr. Kenyon came to New York on that 
occasion from Oconomowoc alone. ; 

A. He did. | 

Q. How do you know that he came from Oconomowoc to New 
York city alone? 

A. There was no one with him when he came to the house; be- 
sides that we had a telegram from him, I think from Rochester, 
stating that he would be at our house at such an hour, half-past ten 
in the evening, and of course waited for him; he was very late get- 
ting in. 

And he arrived at your house alone ? 

A. He did, 

Q. At what time in the evening ? 

A. He was detained. I think it was between 11 and 12 that he 
came to our house. 

Q. Do you know that he had no travelling companion from either 
Oconomowoc or Chicago ? 

A. I never heard tell of any. 

Q. Did you ask him if he had a travelling companion? 
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A. I do not think I did. I did not imagine he had. 

Q. No, but your imagination is not particularly what I was ask- 
ing for. Did you hear him say that he had no travelling companion 
on that journey ? 

A. Ido not remember hearing him say anything about it; we 
took it for granted that he came alone. 

Q. You knew from your information that Mrs. Sutton did not 
come with him—that she remained in Oconomowoc? 

A. I did not imagine that she came with him; I did not suppose 
she did. 

Q. You do not form all your conclusions from imagination, I 


suppose ? . ‘ite 
A. We form many conclusions from imagination. 


388 Q. Are many of the conclusions you have given to-day 


from imagination also? 
A. I have endeavored to speak the truth, sir. 
Q. Doubtless you speak the truth, but your conclusions are largely 
from your imagination it seems; you have given many conclusions 
without undertaking to know the fact. 


The Witness: May I ask you a question, sir? 
Mr. WEsTOvER: You may. 

The Witness: Did Mrs. Sutton go with him? 
Mr. Westover: I do not think she did. 

The Witness: Nor I. 


Q. I did not ask you if she came with him. I ask you do you 
know that she did not come with him from that information ? 

A. No; I did not know it from information until I got it from 
ou. I did not suppose she would leave her liusband, a man in ill 
1ealth, and come on here with her house full in the summer. 

Q. So that if you were to testify that she did not come it would be 

from your supposition again ? 

A. Well, it would not be from my having been on the car and 
seeing that she did not. 

Q. It would be from your having supposed that she would not 
come? 

A. I would not suppose she would come. 

Q. But you have no information as to whether she came or as to 
whether anybody came with him except what I have just given to 
you; is that what you mean? 

A. No; I do not remember John’s expressing himself. 

Q. Do you know how long he was gone from Oconomowoc on that 
occasion * 


A. I think he arrived in New York on the 6th of September, and 


reinained here some days after the wedding; the date of the day on 
which he returned I do not know. 
389 Q. He was here three or four days, more or less? 
A. I guess he was here more than that. 
Q. Four or five days, more or less? 
A. Probably a week or more. 
Q. He might have been gone two weeks from Oconomowoc? 
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A. Yes; he might. 
Q. Do you know why Mr. Kenyon changed his home from your 
house to 308 East 124th street in the fall and winter of 1879-’80? 
A. I do not, except that we did not have sufficient accommoda- 
tions ; we were rather contracted in our accommodations. He never 
said why—if you wish me to give what I know, he never said why; 
yes I remember his saying that he thought he would be more 
appy keeping house. 


eS. Q. You say your accommodations were ‘Recouming rather con- 
oT tracted? 
. A. They were rather contracted. 
~~ Q. You had not intimated to him that they were ? 


A. Oh, no; we never said to him, but he could know that there 
were some little changes that we were obliged to make. 

Q. He was still weicome to make his home at your house? 

A. Oh, ves. 

Q. And neither you nor your sister intimated to him that the ac- 
commodations were rather contracted ? 

A. No; not at all. 

Q. You did not invite him to make that change? 

A. Notatall. . 

° Q. It was his own free act, from reasons of his own ? 
A. From reasons of his own, I suppose. 


ca Redirect examination by Mr. Erastus F. Brown: 


(Showing a paper to witness.) Please look at this paper and 
oe whether al ave seen it previous to to-day? 
A. T is is my brother John’s handwriting; this, I think, 
390 : a pee found among his books and papers at 308 after his 
eath. 

Q. Found by you and delivered to one of his executors? 

A. I believe so. 

Q. Please look at the whole of it and state whether it is in Mr. 
Kenyon’s handwritin 

A. It is in my bro ‘her's handwriting. 


The said paper is offered in evidence by defendants’ counsel. 
It is objected to .by complainant’s counsel as incompetent. 
It is marked Exhibit 1, June 1, 1883. It reads as follows: 


(Page 1.) 
Main oi “Assets, Jan’y 1, 1882: 
7,000 South Carolina bonds. 
Premium : 
6,000 Newton bonds_-_--....-..----------- 20 7% 1,200 
10 
2,000 “nem, sland city bonds ....-.-..-.---- \ “do.7“ 200 
3,000 Dry ock, E. B. and Battery R. R Secantn lira saputaiian 7“ 
1,000 E. A. Reid’s note..-....-......--.---.----- 6 “ 


' 
i 500 M.S. Kenyon “ -..-.------.-------.----- By 


256 ERASTUS F. BROWN ET AL., &., VS. SARAH 8. SUTTON. , 


6,000 D. Hotaling, B. & M. -----------.--------- 6 “ 

5,000 E. A. Reid, £5 ishaiheicsceititlnteadaiectboiiellabailin 6 “ 

2,450 W. Parsons, Rochester............-.------- 6 “ 

7,000 Thos. Ebert. 

6,000 Adams Express Co. stock..--..--..------ } a « 3000 

5,000 D. D., E. B. and Battery R.R..--.-------- } 8 “ 2,500 

5,000 Wells, Fargo & Co. Express..-----.--.---- } 8 “ 2,500 

4,000 Harlem Gaslight Co. f 
250 Harlem & New York Navigation Co. _ 


100 Harlem Library. 
30,000 3d avenue & 126 street. 
30,000 ” No. 224 & 226. 


391 


15,000 avenue A & 116 street. 
11,000 No. 308 East 124th street. 
4,000 Second avenue, 118 & 119 street. 


150,300” 


(Page 2. : ahs 
“ Assets continued. 


$2,000 Madison avenue, Central Morrisania. 
4,000 House at Oconomowoc. 
7,133 ” 
76 Cash on hand. 
4,842 “ in Harlem Savings Bank. 


168,300 
Furniture in house 308 124th street. 
- with Frank A. Kenyon. ‘ 
8,000 Premium on Adams & Wells, Fargo & Co. a 
1,400 . on Newton «& L. I. City. . | 


Counsel for defendants also offers in evidence from the said paper 
marked Exhibit 1, June 1, 1883, the following: 
The statement at the head of the paper reading “ Assets, Jan’y 1, 
1882,” and the following: 
4 000 House at Oconomowoc. 
7, 133 F 


Q. You have spoken of Mr. Kenyon going back and forth | 
392 _ in his lifetime to and from Oconomowoc; let me ask whether 
that was his general habit during his lifetime? 
A. It was. 


(By consent the signature of the witness is waived.) 
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Mary JANE STEED, a witness called on behalf of the defendants, 
being duly sworn and examined, testifies as follows: 


Direct examination by Mr. Erastus F. Brown: 


Q. You were formerly Mary Jane Wiswell? 

A. Yes. 

Q. Please state where you reside. 

A. 1139 Washington avenue, New York city. 

Q. Do you know the parties to this controversy—the executors of 
John S. Kenyon, deceased, and Mrs. Sarah S. Sutton? 

A. Yes; lam acquainted with them. 

Q. Did you know Mr. John S. Kenyon in his lifetime? 

A. Yes; I was quite well acquainted with him. 

Q. How long did you know him? 

A. I knew him from September, 1871 up, almost, to his death. 

Q. Please state how your acquaintance began, if you are able. 

A. I was engaged to go to his house to be a general housekeeper 


Q. ‘Where was that? 

A. He lived in Tremont. 

Q. His wife was then alive? 

A. Yes; his wife was then alive. 

Q. Did you see Mr. and Mrs. Sutton at that time? 

A. Yes; they were both there. 

Q. Please state, if you know, who took charge of and attended to 
the necessities of Mrs. Kenyon. 

A. Mr. Kenyon took charge of her. 

Q. What offices did he render? 

A. Well, he took charge of her altogether in her sickness. He 

was the only nurse she had. 
393 Q. How long did you reside there? 
A. Eight months. 

Q. How long did Mr. Kenyon, during that period, care for her? 

A. Up until she died. 

a Have you known Mr. Kenyon since that time; and, if so, how 
lately? 

A. I often have seen him at the Harlem Bank and other places ; 
have met him on the street, and have seen him pass my house. 
. You have met him at the Harlem Bank? 
Yes. 
. How often? 
. About twice a year. 
. Did you converse with him ? 

Yes 
Please state, if you know, what his apparent condition of health 
then was as compared with his condition of health at the time he 
waited upon his wife in earlier years. 


(Objected to.) 
A. When I saw him after I left his house do you mean? 


Q. At the bank ? 
33—1053 


Ore >OPro 


258 ERASTUS F. BROWN ET AL., &C., VS. SARAH 8S. SUTTON. 


A. Well, I thought his health was looking better than when I 
lived with them ; said so to him, too. 
. Was he pleasant and affable ? 
. Oh, yes; verv. 
. What did he’ complain of there, if anything? 
. He didn’t complain of anything. 
You were well acquainted with him and spoke to him? 
. Oh, yes; and he shook hands with me. 
You said that from the time that you were with Mr. Kenyon 
in the house at Tremont, down to a late period, you saw him about 
twice a year? 
A. About that. I would not say certain. 
Q. Down to how late a period ? 


orererel 


A. Down to about 18 months before his death. He was in the } 


bank then. 
Q. What were his manner and appearance then ? 
394 A. He looked well; I told him I thought he was renewing 
his age, he looked so well. 
' Q. His appearance struck you so forcibl 
A. Yes; he always looked well. He a se joked a little with 
me, and | did with him. He looked well. 


Cross-examination by Mr. WEsTovER: 


Q. Where did Mrs. Kenyon die? 

A. In Tremont. 

Q. Where is that ? 

A. It was in this city, only it was called Tremont before it was 
connected with the city. 

Q. Were you there much of the time? 

A. Yes, sir. 
Q. Where did you ever see Mrs. Sutton to become acquainted with 

rer ? 
A. At Mrs. Kenyon’s. 
Q. When did you see her there ? 
A. On the first day I went there. 
Q. When was that? 
A. On the first day of September, 1871. 
Q. When did Mrs. Kenyon die? 
A. In 1872, in February. 
Q. She lived two months after you went there, you mean ? 


A. No; I went there the first day of September, and she died in 


February of the next year. 

Q. Was that the first time you had ever been to Mr. Kenyon’s 
house ? 

A. No; I had been there and engaged to go. 

Q. J ust previous? 

A. Yes; about a week before. 

Q. Were you ever at his house when he lived in Harlem, before 
he gy to Tremont? 

Oo 
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Q. Had you ever seen Mrs. Sutton before you went to Mr Kenvon’s 
house the first day you went there? 
A. No; never saw or heard of her before. 
395 Q. Do you know how long she had been there when you 
saw her then? : 
A. She was there as a guest through the summer. 
Had been the summer previous ? 
. Yes; had been there that summer. 
. The summer which was past? 
Yes. 
That you knew? 
She said she had been there quite a while. 
Did she say she had been there as a guest that summer ? 
She didn’t say as a guest, but she was considered as a guest, 
we treated her as a guest. 
How iong did she stay as a guest ? 
I think until about the time the croquet parties closed. 
How long did she stay away ? 
About six weeks. 
About when did she go? 
When the weather ibe joame cold. 
About what month *‘ 
About the time when the weather comes in cold. 
About the first of November ? 
. I think it was in November; I am not certain; about when 
things looked a little dreary outdoors. 
Q. She stayed away about six weeks? 
A. Well, I can’t say exactly, but I thought she was a good while 
away. 
Q. How long did she stay then ? 
A. One night, and then went away. 
Q. Then how long did she stay away? 
A. She stayed away until Mrs. Kenyon became so sick that she 
came up to see how she was getting along. 
| Q. How long was that—a month ? 
) A. I couldn't say. 
| Q. Two months? 
; A. Oh, no; Mrs. Kenyon died in February. We felt anxious 
| about here, and I suppose she heard she was sick, and came up to 
| see how she was. 
396 Q. You say that after the croquet season closed she went 
Pe away for about six weeks and then went back and stayed one 
night, and then went away again and stayed until a few weeks be- 
fore Mrs. Kenyon’s death ? : 
A. Well, she was there a few days anyway before she died. 
Q. Perhaps not more than three or four days? 
A. I could not tell exactly. 
Q. Perhaps two? 
A. I could not tell exactly, because I was not keeping any account; 
but she was there a while. 
Q. She was there a while before Mrs. Kenyon died ? 
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A. Yes. 

Q. How long was it that she was there before she died ? 

A. That was the last time. 

Q. How long before Mrs. Kenyon died did she arrive? 

A. She seemed to be there several days, but I could not say. It 
was not my business to look after her; but I saw her there and saw 
that she was interested about Mrs. Kenyon being so sick. 

Q. What was she doing? 

A. She went back and forth, and would come in and sit with us 
awhile, and go in and see how Mrs. Kenyon was getting along. She 
didn’t do anything. 

Q. You did not act as Mrs. Kenyon’s nurse? 

A. No; never. Never put my hands on her in my life as nurse. 
No one ever did but Mr. on as far as I could see. 

Q. Were you in the room when Mr. Kenyon nursed her? 

A. Sometimes. 

Q. What. were your duties as housekeeeper ? 

_ A. You know what a housekeeper’s duties are. 
~ Q. Well, I am asking you. 

A. The same as any other lady that has charge of a house an 
the care of everytbing. ' 

Q. Did you have anything to do with Mrs. Kenyon? 
397 A. Only to keep her room; never put my hand on her as 
nurse or anything of that kind. 

Q. How much of the time would you spend in her room? 

A. Not much. 

Q. What would you go in there for? 

A. I would go in and ask about her and what she would have for 
breakfast; if there was anything I could do for her I would go in. 

Q. Did you have much conversation with her? 

A. Yes, a good deal. 

Q. Alone? 

A. Yes. 

Q. When Mr. Kenyon was not there? 

A. Yes. 

Q. A good deal? 

A. Not a good deal, but-I would go in to see what she would 
want. 

Q. Did you wait until some one came to relieve you? 

A. Oh, no; I was not kept there at all. 

Q. You were not required to stay? 

A. No; only as long as I chose. 

Q. What floor was that? 

A. The front parlor was the sick room. 

Q. Where was the kitchen? 

A. The kitchen was in the basement and the dining-room was 
over that. | 

Q. You say that Mrs. Sutton was a guest there? 

A. Well, she acted like a guest; occupied the guests’ chamber— 
her and her husband—and didn’t seem to have anything to do, only 
to read and do a little fancy work. 
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You are speaking about the summer before you went there? 
When I was there; I don’t know what she did before I went 
Then, you are talking about the time you were there? 

Yes 


Yes. 
Q. Was she out playing croquet most of the time? 
A. No; of fine days Mr. Kenyon would go out, and they 
would all play. 


. Did they play every day? 


Well, not every day; some days it would rain. 

They played every day that it didn’t rain. 

Well, I wouldn’t say every day. 

Then, when the croquet season closed she departed ? 

When things began to look dreary, and it was not pleasant 


she went home. 


Were you ever at Mrs. Sutton’s house? 

No. 

Do you know where she went when she left? 
She boarded at her mother’s. 

You know that? 

I heard her say that. 


. There is where she went when she left Mr. Kenyon’s? 
. Yes, she said she was going there. 


You say you took her to be a guest? 


Yes. 


Because she was occupying the guests’ chamber, and because 


she was doing fancy work and played croquet? 


3 


Q. 


CPOPOoPOoPOorory 


Yes; I never saw that she had any business there at all. 
You never saw her in Mrs. Kenyon’s room? 
Oh, yes; she would be there often, and I have been there— 


. What would she do there? 


She would read to her—they were friends. 

Who were friends? 

Mrs. Kenyon and Mrs. Sutton. 

Whom did you hear say so? 

I heard Mrs. Sutton say they were girls together. 

Did Mrs. Kenyon say anything to you about that? 

I do not remember. 

You did not hear her say anything about it at all, did 
rou? 

A. I would not say whether I did or not, but I heard her 

say they were old acquaintances. 

Did she read much to Mrs. Kenyon ? 


A. I have seen her read several times to her. 


j q Is that auiother evidence of being a guest ; do guests generally 
o that? 
A. Well, I don’t see why she would not; she would want to amuse 


her a little, I should think. 
Q. Especially if they were old friends? 
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A. Yes. 

Q. Who read to Mrs. Kenyon after she left? 

A. Mr. Kenyon, I suppose. 

Q. I do not want your supposition. 

A. Well, you ask me, and Pad idn’t do it; I had something else to 
do. 

Q. Then you do not know ? 

A. No. 

Q. You do not know who read to her? 

A. I do not know that anybody did, for she began to feel poorly 


when the cold weather began. 
Q. You were in the house from September to February? 
A. I was eight months in the house, and left there on the first of 
May, when Mr. Kenyon sold his house. 
Who was in the house then? — 
Mr. Kenyon. 
And you? 
There was somebody else, too; there was two ladies. 
Yon would not be afraid of Mr. Kenyon? 
Oh, no; he was a gentleman. 
Who else was there? 
Mrs. Kenyon’s two sisters were there; they came on to the 
funeral ; at least one of them came from Rochester. 
And then thev tarried there afterwards ? 
es. 
. Did Mrs. Sutton also tarry there? 
. No; she went away after the funeral. 
. Right after? 
A. Yes. 
400 Q. Where did she go then ? 
A. She went to her home. 
Q. To her mother’s? 
A. Yes; to where she boarded. 
Q. You were in the house eight months? 
A. Yes; to a day. 
Q. Mr. ‘Kenyon enjoyed good health ? 
A. Yes; he was ready for his meals always, and enjoyed himself. 
Q. And generally played croquet ? 
A. When anybody else went he would go too; he needed a little 
recreation; he was in his wife’s room a good deal. 
Q. He was very attentive to his wife? 
A. Yes. 
Q. oer to be very much attached to her? 
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Q Did they have much company ? 
A. Yes; quite a good deal. 
Q. You saw quite a number of Mr. Kenyon’s family there, did 
you % 
A. Not a great many, but some. 
Q. His sisters ? 
A. Yes. 
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Q. Often ? 

A. Not very often. After Mrs. Kenyon got poorly they would 
come up every day. They were there a good deal about the time of 
the funeral. 

Q. During all this sickness and this croquet business? 

A. They did not come to croquet. When they heard that Mrs. 
Kenyon was sick they came up 7 day. 

Q. Was Mrs. Sutton there ever 

A. When Mrs. Kenyon was so low “Mrs. Sutton was there. 

Q. It was about five months from the time you got there until 
Mrs. Kenyon died? 

A. Yes. 

Q. She died in February ? 

A. Yes. 

Q. And during those five months Mrs. Sutton was there, all told— 
after the croquet business suspended and cold weather commenced— 

about two weeks? 
401 A. She only came up and stayed over night the first time, 
and then she staid longer when Mrs. Kenyon died. I was not 
watching the time about going and coming. 

Q. Where did you go when you left Mrs. Kenyon’s place in May, 
1872? 

(Objected to as immaterial.) 


. I went to Boston. 

Q. How long did you stay in Boston ? 

A. I stayed there until September. 

Q. You stayed in Boston until September, 1872? 
A. Yes. 

Q. Then where did you go? 

A. I came to Connecticut. 

Q. How long did you stay in Connecticut? 
Q 

A 

Q 

i 


— 


. About three months. 
. Until about December, 1872? 
. Yes. 
. Where did you go in December, 1872? 
I came down to New York with a friend of mine and stayed 
til the next May, and then I went to Chicago. 
Be a stayed until May, 1873, in New York, with a friend? 
A. Yes 
Q. And then you went to Chicago? 
A. Yes. 
Q. Did you go alone? 
A. No; with my daughter. 
Q. How long did you remain there? 
A. A year. 
Q. Until May, 1874? 
A. Yes. 
Q. Then where did you go? 
A. I came back. 
Q. What did you do in Chicago? 
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A. I stopped with my daughter. 

Q. Is she living in Chicago ? 

A. Yes. 

Q. Married ? 

A. Yes. 

Q. -s May, 1874, where did you go? 

A. I got married and went to my husband’s home. 

Q. W Where was that ? 

A. It was within a block of where I live now. 

Q. In New York city ? 
A. Yes. 

402 Q. And since May, 1874, you have resided in New York? 
A. Yes. 

Q. Whereabouts ? 

A. The number was not on the house, but it is within a block of 
where I live now. It is on the same avenue, in this city, but it was 
not numbered then. 

Q. What was your name at the time you were living at Mr. Ken- 


‘ yon’s house? 


. Mrs. :Wiswell. 
. When did you see Mr. Kenyon in the bank ? 
. Well, I saw him before that, after I left his house. 
Before what ? 
. Before this date. 
Before 1874? 
. Yes; I saw him before that. 
_ In one of your trips in the city ? 
. No; I went to church in Tremont, where he lived, one Sun- 
day, and sat in his pew, and he saw me and I called there the next 
day. 
Q. Wasthat soon after the funeral ? 
A. No; that was after I came back from Connecticut, before I 


Pe >rO>POPOP Ss. 


went to Chicago. 


Q. You stopped here a little? 
A. I told you I stopped from fall to spring with a friend of mine. 
Q. — during that interval you saw him at church ? 
A. Yes 
Q. And when did you see him at the bank ? 
A. The year that I was married. 
Q. In 1874—after you were married ? 
A. Yes. 
Q. Did he visit you at your house after you were married ? 
A. No; he never was at my house. 
Q. Since you have been Mary Jane Steed ? 
A. No 
Q. After you were married and settled in New York in 1874, how 
often did you see Mr. Kenyon ? 
A. Well, I saw him in January and July generally, after that, 
when he would come on. 
403 Q. Where would you see him? 
A. I would go to the bank. 
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Q. You had business with the bank ? 

A. Yes; my husband had business there. 

Q. And you would go there on business? 

A. Yes; and I would see him. 

Q. In summer time and winter both ? 

A. Yes. 

Q. Generally when you would go there you would stop and have 
quite a long conversation ? 

A. No; nota very long conversation, but generally asked him how 
he was. 

Q. Every time you went to the bank? 

A. Yes; he generally shook hands with me, and I would ask him 
how he was; and I would ask him how Mr. and Mrs. Sutton were. 

Q. How long would you remain in the bank ? 

A. While they were waiting on me or my husband. 

Q. It was on these occasions that you had your interviews with 
him ? 

A. Yes. 

(By consent the signature of the witness is waived.) 


EpGar K. Brown, a witnessed called on behalf of the defendants, 
being duly sworn and examined, testifies as follows : 


Direct examination by Mr. Erastus F. Brown : 


Q. Where do you reside ? 

A. At 307 East 124th street. 

Q. What is your business? 

A. I am a lawyer. 

Q. You knew Mr. John 8S. Kenyon in his lifetime? 

A. Yes; he was my uncle. 

Q. You have heard that portion of the testimony of Miss 
404 Maria 8. Kenyon in which she speaks of Mr. John S. Kenyon 
coming to New York in September, 1871? 

A. I did hear it. 

Q. Do you know the fact of Mr. Kenyon. returning to Oconomo- 
woc? 

A. Yes; I do. 

Q. Please state what you know. 

A. I know that I accompanied him to the sleeping car. 1 carried 
his valise te the elevated station, and I accompanied him down in 
the car, and from the elevated station in 42d street to the — 
room, and waited there until he got his ticket, and accompani 
him from the waiting room to the car, and deposited his valise in 
the car, and had some conversation with him, and returned. 

Q. Who else accempanied you? 

A. Nobody else. I was alone with him, and left him alone in the 
car. I was on the piazzo also when he arrived, and he came alone, 
carrying his valise. 

Q. You accompanied him from the house at 307 East 124th street 
to the elevated railroad station, thence to the 42d street branch, and 
thence to the Grand Central depot, and thence to the waiting room? 
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A. Yes. 1 know he was very anxious to carry the valise himself, 
and he did not like the idea that I should carry it. 

Q. Please state what his condition was as to condition of health 
at that time ? ) 
' A. He seemed to be very well and strong—as strong as | ever 
knew him. 


Cross-examination by Mr. WESTOVER : 


Q. Why did you accompany him ? 
a Because he was my uncle and I desire to do what I could for 
im. 
Q. Do you always go with your uncles when they go anywhere ? 
A. I always loved my Uncle John and was glad to do anything I 
could for him. 
Q. Was he particularly attached to you? 
A. He might have been. I think I loved him as an uncle, and 
he might love his nephew, naturally, in return. 
405 QQ. It was his duty to love you, if you loved him, was it 
not ? 
‘A. Well, I think it might be. 
Q. You mean to say it would not hurt him ? 
A. Not at all. 
Q. How do you know that he came alone when he came from 
Oconomowoc? — 


(Objected to.) 


A. I testified that he arrived alone. 
trip that extended from Second’ avenue up to our piazza. 
standing there. 

Q. From Second avenue up to your piazza he was alone? 

A. Yes. | 

Q. He was not alone, was he? 

A. Yes. 

Q. Was he not with you? 

A. No. 

Q. How do you know he was alone? 

A. Because I sat on the piazza and saw him coming. 

Q. You saw him approaching Second avenue? 

A. Yes. 

3 “4 far as you could see him coming to the house he was alone? 

. Yes. 

Q. That much of his trip you know about? 

A. Yes. 

Q. You do not mean to say that you were at the depot and re- 
ceived him? 

A. No. 

Q. But you did go to the station on his return to Oconomowoc? 

A. On his return I went to the 42d street station—to the cars. 


I saw only that part of his 
I was 


(By consent the signature of the witness is waived.) 


ERASTUS F. BROWN ET AL., &C., VS. SARAH 8. SUTTON. 267 


A. N. Brockway, a witness called on behalf of the defendants, 
being duly sworn and examined, testifies as follows: 


Direct examination by Mr. Erastus F. Brown: 


Q. Where do you reside? 

A. At 44 East 126th street. 
406 Q. What is your profession? 
A. I am a physician. 

Q. How long have you been a physician? 

A. Since the first day of April, 1861. 

Q. Do you know the parties to this controversy—Mrs. Sutton, 
complainant, and the executors of John S. Kenyon, defendants? 

A. I cannot say that I know Mrs. Sutton; I have seen her. 

Q. Did you know Mr. John S. Kenyon in his lifetime? 

A. Yes. 

Q. How many years had you known him? 

A. Probably about 20. 

Q. You were one of the consulting physicians at the time of his 
being stricken down? 

A. Yes. 

Q. Did you remain there during the period of his sickness? 

A. I saw him at several times during the period of his sickness. 

Q. Please state whether you did or did not see Mr. Kenyon fre- 
quently during the years previous to his death? 

A. Well, I used, now and then, to see him. I cannot say that I 
saw him frequently. 

Q. You were on intimate speaking terms with him? 

A. Yes. 

Q. How often did you see him from the year 1872 down to the 
period of his death ? 

A. Well, I cannot tell you that. I never kept any account of it. 

Q. But you saw him frequently? 

A. I saw him every now and then, yes. 

Q. Please state where you saw him? 

A. I saw him at his own house—that is, at Miss Kenyon’s—used 
frequently to see him there of evenings. I used to see him at the 
Harlem Savings Bank, and used to see him in tlie street. 

Q. Please state, from what you saw, and from the oppor- 
407 tunities you had of judging, what the condition of Mr. Ken- 
, yon’s health was, apparently, during the times that you saw 
1im ? 


(Objected to.) 


A. Well, I supposed him to be a man enjoying good health. 

Q. At the time you met him on the street, and at other times 
when opportunity offered, did you converse with him? 

A. Well, I think I merely said “ How do you do?” or “Good 
morning,” or something like that. I never entered into any ex- 
tended conversation with him. I used to converse with him at the 
house, 307 East 124th street. 
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Q. Please state what you noticed about him during those periods 
which impressed you, as to weakened condition of body or mind. 

A. I saw nothing that would indicate that. 

Q. You are now and have been in active practice for many years? 

A. Yes. | 

Q. Since 1861? 

A. Yes, since the Ist of April, 1861. 


Cross-examination by Mr. WrEsTOVER: 


Q. Have you ever been called by Mr. Kenyon to attend him in 


his sickness? 
A. No. 


(By consent the signature of the witness is waived.) 


MARGARET E. Kenyon, a witness called on behalf of the defend- 
ants, being duly sworn and examined, testifies as follows: 


Direct examination by Mr. Erastus F. Brown: 


.Q. You know the parties to this controversy ? 
A. I do. 
Q. You are a cousin of John S. Kenyon, deceased ? 
A. I am. . 
408 Q. You were present at the house at the time that Mr. 
Kenyon was stricken down, and up to the time of his death, 
or a portion of the time? : 
A. Well, not when he was stricken. I was not there then. 
Q. State when you got there. 
A. The next day. 
Q. State how long you tarried there. 


A. Well, I was there all the time from Friday afternoon until the 


time of his death. 

Q. Please state during what portion of that time you saw, if at all, 
Mrs. Julia White there. 

A. I do not remember seeing her at all. 

Q. You are acquainted with her? 

A. Not particularly acquainted. 

Q. You know her? 

A. Yes. 

Q. She stated on her examination yesterday that she was present 
some two hours during the Friday, Saturday, and Monday; and that 
during that time Mrs. Sutton tended as the nurse of Mr. Kenyon, 
and that Mr. Kenyon’s sisters seemed to be unable to render assist- 
ance, as their grief apparently overcame them, and their heads were 
in their hands. Please state what you noticed as to that. 

A. I did not notice anything of that kind at all. I think they 
were =, composed, greatly to my surprise. : 

Q. Please state as to the care that was bestowed upon Mr. Kenyon 
then and there, if you know, and by whom, and what was done. 

A. Well, by his sisters as a general thing; I think Mrs. Sutton 
also was there. We wereall there. His sisters bathed his head and 
wet his lips, and did all that was necessary to be done. 
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Q. You had known Mr. John 8S. Kenyon for a number of years 
previous to his death? 

A. I have known him all my life. 

Q. Intimately ? 


A. Yes. 
409 Q. And = had known his wife previous to her death ? 
. Certainly. 
Q. You remember Mrs. Kenyon’s illness? 
A. Yes. 
» Q. Please state whether Mr. and Mrs. Kenyon, at any time during 
d im her illness, remained at the house of your mother. 
A. Yes. 
: Q. Please state when. 


A. They came to our house on the 25th of November, 1869, and 
remained there until the first of August, 1870. 
Q. Who cared for and attended upon Mrs. Kenyon, if you know, 
at that time? 
A. Her husband. 
Q. Was Mrs. Sutton there during the period ? 
| A. She came occasionally and would siay a day perhaps. I think 
! at one time she was there three days. 
d~ Q. Did I understand you to say that Mr. Kenyon exclusively . 
| attended to his wife? 
> A. He did; no one else. 
Q. You stated you were well acquainted with Mr. Kenyou during 
his lifetime? 
. Yes. 
Q. Did you see him often in Harlem or the upper part of the city 
previous to his death ? 
he Why, yes; frequently. We were out of town a good deal our- 
selves. 
Q. Please state what you noticed, if anything, in reference to his 
; condition of health. 
) A. Nothing at all, or nothing in particular; nothing but that he 
| was in good health. 
| Q. He appeared to be in good health ? 
| ' A. Yes. 


Q. To what extent was he active and busy, if you are able to say? 
A. That Ido not know much about. I did not know much about 
his business. I remember his coming home, Thanksgiving day; I — 
remember his passing our house on Thanksgiving morning. 
Q. What Thariksgiving — was that? 
A. The one previous to his death. 
Q. That was the Thanksgiving of 1881? 
410 A. Did he die in 1882? 
Q. Yes. 
A. Then it was in 1881. 
Q. Where were you at that time? 
A. In 124th street, and he passed our house tc go to his own; we 
were boarding at the time. 
Q. You were between the Second and Third avenues? 
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A. Yes; and we saw him pass, and spoke to him as he passed. 

Q. Did he return the salutation? 

A. Yes; he passed down to his own house. 

Q. Do I understand you that he carried his own valise? 

A. He was carrying his own baggage. There were Mr. and Mrs. 
Sutton and himself, and his arms were full. I thought it was a 
fishing tackle that he had, but I believe it was an umbrella and cane 
and such things that he had, packed up, and also his valise. I 
know he had his arms full. 


(No cross-examination.) 
(By consent the signature of the witness is waived.) 


Ev:zABEtH B. Kenyon, a witness called on behalf of the defend- 
ant, being duly sworn and examined, testifies as follows: 


Direct examination by Mr. Erastus F. Brown: 


Q. Where do you reside? 
A. At 307 East 124th street. 
*Q. And have resided there how long? 

A. About twelve years. 

Q. You know the parties to this controversy? 

A. I do. 

Q. Mr. John S. Kenyon was your brother? 

A. He was. | 

Q. Please state whether Mr. Kenyon resided with you any 
411 _ portion of the time from about 1872 down to 1879 or 1880. 
A. Asa general thing he staid with us winters. I think the 

first winter he went there he staid at Oconomowoc, but he came home 
aud said it was so cold there that he did not stay there after that. I 
think it was the first winter that he went there that he staid there. 
He went there after his wife’s death. Then he came up to our house, 
and generally calculated to be at the house by Thanksgiving ; that 
was generally his calculation. We always expected him to be there 
to take Thanksgiving dinner with us. 

Q. Please state what his habit was as to remaining at home during 
the period that he was staying there, and going forth from the house. 

A. He always went out—almost always—immediately after break- 
fast. Asa general thing he would go to the bank, and then he 
would come in and take his dinner, and take his nap in the chair, 
and then he would go out again—he would generally go out; and 
then would come ade: 6 or before 6, and take a nap in his chair 
again, and have his tea, and then, I think, I may say that he would 
almost every evening go out. 

Q. Had he a good appetite? — | 

A. An excellent appetite. I don’t know that I ever knew him to 
lose a meal while he was at the house. 
q @, Please state what you know about the trouble he had in his 

ead. 


A. He had sometimes a headache, and would sometimes complain 


me 
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of neuralgia in his head, but it never kept him at home. He would 
complain of it in the morning and then go out just the same. 

Q. How did it affect him as to taking care of himself? 

A. It never affected him in the least. 

Q. What was his habit as to waiting upon himself? 

A. He always waited upon himself—was always in the habit of 
waiting upon himself. Even when his wife was alive he always 

waited upon himself. 
412 Q. You remember the fact cf Mr. Kenyon’s living at Tre- 
mont? 

A. I do. 

Q. Please state what you know. 

A. I know I was there a great deal of time, particularly during 
Mrs. Kenyon’s last sickness. During her last sickness I was there 
during two or three weeks of the time. 

Q. Who cared for her? 

A. Mr. Kenyon had the entire care of her. I don’t think any 
other person handed her a cup of water even. 

Q. Mrs. Sutton was there ? 

A. She was there, but while there she was called away. Her 
husband was sick most of the time. She seemed to prefer to be at 
Mr. Kenyon’s, but at that time she felt that she must go—very much 
against her will, I presume. 

Counsel for defendants moves to strike out the expression “ very 
much against her will, I presume.” 

Counsel for complainant objects to such striking out. 

Q. What service did you notice was rendered by Mrs. Sutton 
during the time that she was there? 

A. At Tremont ? 

Q. Yes. 

A. Not any service particularly. I didn’t notice that she rendered 
any service Aare 


Q. You remember the fact of Mr. Kenyon’s death? 

A. Yes. 

Q. Were you present? 

A. I was. | 

Q. — the time ie was stricken down to the time of his death ? 
A. Yes. 

Q. Who were present there besides yourself ? 

A. The whole family were present and my two cousins and 


nephew. 
413 Please state what attendance was given to Mr. Kenyon 
in that state, and by whom? 

A. Well, there was very little required—merely to lay a wet rag 
on his head occasionally, and keep his mouth washed. I did it very 
frequently, and Mrs. Sutton would do it occasionally. 

Q. To go back for a moment: Please state whats you accom- 
panied Mr. and Mrs. Kenyon, previous to her death, to Saratoga. 

A. I did not accompany them there. 

Q. Please state the circumstances; you were there at one time 
with them? 
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A. She was there and taken worse, and Mr. Kenyon sent for me, 
and I went on, and was with her several weeks. 

Q. Was Mrs. Sutton there? 

A. Mrs. Sutton was not there. 

Q. Please state whether you had any conversation with Mrs. Sut- 
ton, or with Mr. Sutton when Mrs. Sutton was present, after the 
death of Mr. Kenyon. 


Objected to. 


A. I had no pa*‘icular conversation, except at the time of the 
will. 

Q. State that. 

A. At the time the will was read Mr. and Mrs. Sutton were pres- 
ent, and at that time, after the will was read, Mr. Sutton spoke of 
Mr. Kenyon’s place at Oconomowoc, and said that Mr. Kenyon 
thought of hiring an architect, or some one to take charge of the 
business, as it was a good deal of trouble to him, and Mr. Sutton says, 
“Why, Mr. Kenyon, I will take charge of it; I have nothing particu- 
lar todo. You provide the money and I will engage the men and pay 


‘them, and take the whole charge of it for you.” “And now,” says 


he, “can’t I bring in a bill for my services from the first of Septem- 

ber until about the middle of November?”—about the time that 

they came on to Harlem, the Thanksgiving day. We im- 

414 mediately said—I think we all of us at once said we sup- 
sed he could. 

Q. Was Mrs. Sutton present? 

A. Mrs. Sutton was present, and heard him ask the question. 

Q. Was anything then said by Mrs. Sutton in reference to Mr. 
Kenyon’s placing money in Mr. Sutton’s hands? If so, what? 

A. He didn’t place it in his hands particularly, but that Mr. Sut- 
ton could draw on him to pay off his hands, as he employed them. 

Q. Who made that statement? 

A. It was a general thing that was said there; he said that Mr. 
Kenyon found the money and Mr. Sutton paid the hands. 

. Q. From your observation and from what you saw of Mr. Kenyon 
during the ae that he resided with you, what was the general 
condition of his health, if you are able to state it? 

A. I considered it good. I think there was one winter—I think 
the first winter that he didn’t reside with us, but stayed at Ocono- 
mowoc, he concluded that it was too cold there and after that he 
stayed with us winters, until he went to housekeeping. His health, 
we considered, was generally good. 


Cross-examination by Mr. Westover: 


Q. Did Mr. Kenyon take Thanksgiving dinner with you in 1872? 
A. That was the spring that his wife died, was it not? | 
Q. It was the Thanksgiving following? 
A. I cant say that he did, because he went to Oconomowoc that 
summer, and I couldn’t say that he was home. I think that was 
the winter that he stayed all winter. 


_—_ 
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> en is generally in November, is it not? 
. Yes. 
Q. Has it always been in November here? 
A. Always. 
415 Q. The same day is observed here as is appointed by the 
President ? 
A. Yes. 
Q. In 1873 that day was in November? 
A. Yes. 
Q. Was Mr. Kenyon at your house that Thanksgiving ? 
A. That I could not say. I think that was the winter that he 


stayed in Oconomowoc, after his wife’s death. 

Q. This was the second winter. The first winter after his wife’s 
~~ ae be the winter of 1872. I am speaking about the winter 
of 1873. 

A. I couldn’t say about that. 

Q. In the winter of 1874—at the Thanksgiving period—Novem- 
ber, 1874—was Mr. Kenyon at your house? 

A. I could not say positively. 

Q. Can you say positively that he arrived in New York previous 
to the 21st day of December of that year—1874? 

A. I could not say anything about those days, but I know he 
generally calculated to be at home on Thanksgiving. 

Q. we you know on what day Thanksgiving was in November, 
1875 % 

A. It was generally from the 28th to the 29th of November. 

Q. Do vou recollect Mr. Kenyon’s being at your house for Thanks- 
giving of that year? 

A. I do not. 

Q. How about 1876 Thansgiving day—do you remember that 
specially ? 

A. I Seal that as a general thing he was there on Thanksgiving 
day, and we always expected him at that time. 

Q. How about 1877—was he there Thanksgiving day then? 

A. I could not say, 

Q. In the years from 1872 to 1878, inclusive, being seven years, 
— — of those Thanksgivings did Mr. Kenyon spend at your 

ouse 

A. Well, I could not say. I think as a general thing he spent his 

Thanksgivings at our house, but sos it comes to putting it 
416 down and saying that he was there such a day, that I could 
not say. 

Q. Will me swear that in the seven years from 1872 to 1878, in- 
clusive, Mr. Kenyon was at your house more than three Thanks- 

ivings ? 
. A. I won’t swear to it at all? . 

Q. In the 84 months included in those seven years, will you tes- 
tify that Mr. Kenyon spent more than 30 of them in New York? 

A. I couldn’t testify to it at all. 

Q. You said that Mr. Kenyon was in the habit, with his wife, of 
waiting upon himself? 
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A. I said even when his wife was alive he was in the habit of 
waiting upon himself. 

Q. Do you mean to say by that that his wife was not in the habit 
of waiting upon him? 

A. She didn’t run and bring his slippers and coat, and comb his 
hair, and all those things. 

Q. She was not a very healthy woman, was she? 

A. She was, until her last sickness, generally considered a healthy 
woman. 

Q. Do you know of what disease she died? 

A. Yes. 

Q. How long was she sick of that disease? 

A. It was in 1869, I think, that she broke up housekeeping, and 
from that time until she died she complained of that disease. 

Q. She was not very well during that time? 

A. No. That I call her last sickness. 

Q. Previous to that she was a healthy woman ? 

A. Previous to that she was apparently a healthy woman. 

Q. Did you go to Mr. Kenyon’s house on the night when he was 
taken sick with his final sickness? 

A. I did. 

Q. How soon after he was first taken sick ? 

A. Immediately—the moment he was taken; she sent the girl 
after us. 

Q. Who sent the girl after you ? 

A. Mrs. Sutton. 
417 Q. And who went with you ? 
A. My sister. 

Q. Your sister Maria? 

A. Yes. 

Q. She has testified to having gone there very soon after being 
sent for? 

A. She went immediately. 

Q. You went with her? 


es. 

~ Q. Where was Mr. Sutton ? 

A. He was down town. 

Q. He was not at the house? 

A. He was not at home. 

Q. Was the girl there? 

A. The girl was there. 

Q. The girl was sent for you ? 

A. Yes. 

Q. Who else was there ? 

A. There was not anybody else. 

Q. Mr. Kenyon and Mrs, Sutton ? 

A. And my sister and myself and the girl; when we arrived the 
doctor had not arrived. : 

Q. You arrived before the doctor ? 

A. Yes. 
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Q. No one was there at that time but Mr. Kenyon and Mrs.Sutton 
and the girl? . 

A. That was all. 

Q. Was the girl sent for you before she was sent for the doctor, or 
was it all one errand ? 

A. I couldn’t say. but I think it was all one errand ; we lived ex- 
actly opposite Mr. Kenyon’s. 

Q. And near Dr. Hills’? 

A. He lived on the back block. 

Q. On the same side of the street that you live? 

A. No; on the other side. 


Redirect examination by Mr. Erastus F. Brown: 


Q. What was said, if anything, after the death of Mr. Kenyon by 
Mrs. Sutton in reference to payment of board by Mr. Kenyon at 
Oconomowoc? 

A. She told me that Mr. Kenyon was in the habit of paying board, 

but she said latterly, the last few weeks he was there, he was 
418  notso regular. He most generally paid on the day, but some- 
times he would go over the day, sometimes two days; he was 
not so regular as he had been. 
Did she state the amount ? 


© 


A. Yes; she said that he paid $10 a week. 

Q. You are acquainted with Mrs. Julia White? 

A. Not particularly. 

Q. You know her by sight? 

A. I know who she is. 

Q. Do you know her by sight? 

A. I do not think that if I should meet her in the street I should 
know her. 

Q. Do you know whether she was at the house? 

A. She called at the house; she was notin his room. Ido not 
think she was in his room at all. I have not the slightest recollec- 
tion of her being in his room. She called at the house, I think, once 
or twice while he was sick; I do not think more than that; but I do 
not think she was 1n his room at all. 

Q. Where was Mr. Kenyon—in the back parlor? 

A. In the back parlor. When friends came in they generally sat 
in the front parlor. | 


Recross-examination by Mr. WESTOVER: 


Q. Did you stay there nights while he was sick ? 

A. Every night. | 

Q. Miss Maria was in the sick-room nights as much as you ? 

A. She was in the sick-room at night. 

Q. Not as much as you? 

A. Not quite as much, because she was not able to stand it. Her 
health was not good, but she was there in the house. 

Q. Were you in the sick-room all night ? 

A. All night. 
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Q And all day each day? . 
A. The latter part of the time I would go and lie down two 
419 or three hours, but some of the rest of them were there; my 
cousins were there all the time. 
Q. Who are they? 
A. Miss Margaret Kenyon is one, and her sister Maria. 


(By consent the signature of the witness is waived.) 


CAROLINE P. Brown, a witness called on behalf of the defendants, 
being duly sworn and examined, testifies as follows: 


Direct examination by Mr. Erastus F. Brown: 


Q. Where do you reside? 

A. At 307 East 124th street. 

Q. You know the parties to this suit? 

A. I do. 

Q. You were intimate with Mr. Kenyon—he was your brother? 

A. He was my brother. : 

Q. And you were intimate with him during his lifetime? 

A. Yes. 

Q. You remember the fact of his residing at the house? 

A. I do, very well. 

Q. Please state generally what his condition of health was when 
he was there? 

A. Very good, indeed, with exception of headaches occasionally 

2 on remember the fact of Mr. Kenyon’s death? 

. Ido. 

Q. a to Mr. Kenyon’s death please state whether you 
met and had any conversation with Mrs. Sutton or with Mr. Sutton 
when Mrs. Sutton was present? | 

A. I had. 

Q. How many conversations ? 

A. There were two. 

Q. Please state where the first took place. | 

A. The first was at our house immediately after the reading of 
the will. 

Q. Who were present at the reading of the will? 
420 _ A. My sisters and Mr. and Mrs. Sutton and my cousin 
Samuel. 

Q. And yourself? 

A. And myself. 

Q. Please state the conversation. 

A. Mr. Kenyon read the will. After the reading of the will Mr. 
Sutton said that in September Mr. Kenyon had said that he thought 
he would hire an architect to take charge of the house and pay the 
men, and so forth, and Mr. Sutton said he would do that; if Mr. 
Kenyon would place the money in the bank he would pay the men 
ry take the whole charge of it, and he said that Mr. Kenyon 

id so. 
Q. What was said, if anything, about the compensation at that 


| time? 
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A. Then Mr. Sutton asked if we didn’t think he ought to bring 
in a bill for it; he had been occupied every day from in September 
until November, when they sta for home, and we said we thought 
he — to be paid for it. 

Q. Did you have any other conversation? 

A. We had another conversation—not exactly a conversation, but 
we were up on the third floor in my brother’s house, and we were 
ce and Mrs. Sutton spoke of the things in the house belonging 
to her— 


DEFENDANTS’ CounsEL: I do not care about that. 


Q. (Showing to witness a book labelled on the cover “ Expense 
Book, 1862, to ”). Please look. at that book and tell me 
if you have seen it before. 

A. I have. 

Q. Where did it come from? 

A. From Mr. Kenyon’s secretary or desk. 

Q. You looked into the secretary, or desk, at the request of the 
executors? 

A. Yes. 

Q. Please state in whose writing it is. 

A. It is my brother’s handwriting. 


421 Defendants’ counsel offers in evidence the following entries 
in said book, which offer is objected to by counsel for com- 
plainant, namely: 


On the page marked at top with the letter “A,” the heading “cash 
expended,” and the item “Sept. 9 (1881), C. T. S., for building, 
$1,000.” | 


Also, on same page, the item appearing under date of (Sept. 30), 
“C. T. Sutton, building, $1,000.” 


The said items are marked, respectively, Exhibits “2” and “3,” 
“June 1, 1883.” 


Q. (Showing a paper to witness.) Please look at this paper and 
state whether that was also found among Mr. Kenyon’s papers. 
A. It was. 


Said paper is offered in evidence by counsel for defendants, and is 
marked Exhibit 4, June 1, 1883. 

It is a policy of fire insurance from the “ Insurance Company of 
North America,” office No. 232 Walnut street, Philadelphia; it is 
dated November 2, 1881, and is in favor of Mr. John S. Kenyon, 
Oconomowoc, Wis.,” on a dwelling, the amount of the policy being 
$2,000, and the number of the policy 268; it is signed “ Charles 
Platt, president ; Mathias Maris, secretary,” and is countersigned at 
Oconomowoc, Wis., November 2, 1881: “ Louise C. Williams, agent.” 
The description of the property, &c., reads as follows: 


“ By this policy of insurance the president and directors of the In- 
surance Company of North America, in consideration of the receipt 
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of eighteen dollars, do insure John S. Kenyon against 
422 loss or damage by fire to an amount not exceeding two thou- 
sand dollars, as follows: 


“On his two and one-half story frame detached dwelling house, 
with brick and stone basement, situate on the south side of Lac La 
Belle,and known as The Oaks; permission given for the said dwell- 
ing te remain unoccupied a portion of each year during the life of 
this policy if desired by the insured.” : 


Lightning clause : 


“In consideration of five dollars, extra premium, paid by the as- 
sured, a carpenter’s risk is granted on the building covered by this 
policy for 30 days from this 2d day of November, 1881.” 


The original paper is retained by the executors to be placed in 
the hands of the counsel for the defendants. 


Q. (Showing a book to witness.) Please look at this book and 
state whether it was found by you among Mr. Kenyon’s papers. 

A. It was. 

Q. (Indicating an entry in said book.) In whose handwriting is 
that entry, if you know? 

A. In my Brother John’s. 


Said book is a pocket diary for the year 1881, and from it the de- 
fendants’ counsel offers in evidence the following entry, under date 


November 8, 1881: “ Insurance, $23 (on house, 18; on carpenter, 
5”). 


Said entry is marked Exhibit 5, June 1, 1883. 
423 (No cross-exam ination.) 
(By consent the signature of the witness is waived.) 2 
Further hearing adjourned to June 2, 1883, at 11 a. m. 
(Title of the cause.) 


New York, June 2, 1883. 
Hearing resumed. 


Present : Counsel as before, and Mr. Erastus F. Brown, one of the 
defendants, in person. 


SAMUEL H. ViraIn, a witness on behalf of the defendants, being 
duly sworn and examined, testifies as follows: 


Direct examination by Mr. Erastus F. Brown: 


Q. Where do you reside? 

A. At 32 East 125th street. 

Q. What is your profession ? 
A. A clergyman. 

Q. Of what church? 

A. The Pilgrim, of New York. 
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Q. ~ meee the Congregational Church, of Harlem? 

A. Yes. 

Q. The Pilgrim Church is now situated where ? 

A. On Madison avenue, corner of 121st street. 

Q. Formerly it was located where ? 

A. On the corner of 125th street and Second avenue. 

Q. How long is it since the old place of worship was abandoned 
for the new? 

A. We left the old place the last Sunday in December, 1882. 

Q. Do you know the parties to this controversy, Erastus F. Brown 
and Francis A. Kenyon, executors, as defendants, and Sarah S. Sut- 
ton, complainant? 

A. I do, sir. 
424 Q. Did you know John 8S. Kenyon in his lifetime ? 
A. I did. 

Q. How long had you known him? 

A. I should say about ten years, more or less. 

Q. During what portion of the time that you knew him have vou 
resided where you at present reside? 

A. I have lived in my present house four years. 

Q. How near is your present house to the Presbyterian church of 
Harlem? 

A. Almost opposite. 

Q. And where did you formerly reside? 

A. At No. 220 East 124th street, between Secood and First ave- 
nues. 

Q. Had your acqaintance with Mr. Kenyon been at all intimate 
during his lifetime ? 

A. Hardly intimate. : 

Q. You have met him in company ? 

A. Yes; constantly, frequently. 

Q. Please state at what places, if you recollect. 

A. At the house of Mr. Erastus IF’. Brown and the sister of Mr. 
Kenyon, 307 East 124th street, very often. 

Q. Please state the occasions generally when you have met him 
there. 

A. On Thanksgiving days and Christmas days, when I have been 
accustomed to take dinner with the friends there, Mr. Kenyon has 
almost invariably been present; often evenings also; often when I 
have gone into the house; when he was home I would almost always 
find him there. : 

Q. Did you partake of Thanksgiving and Christmas dinners there 
with him? 

A. Yes; almost invariably found him there on those occasions. 

Q. If there were turkeys or other things to carve on those occa- 
sions, who generally did it? ges 

A. Mr. Kenyon. I generally sat by his right. He almost always 

sat at the head of the table and did the carving. 
425 Q. He had the honor of presiding? = | 
A. He had. He always seemed to enjoy it, as the rest of 


us did. 
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Q. He did the carving ? 

A. Yes. 

Q. What did you notice as to his appetite? 

A. I thought he enjoyed the meal as well as the rest of us; he 
stayed as long as the rest and ate as well as anybody. 

Q. You spoke of meeting him in the evening; you would meet 
him in the evening there, also, would you? 

A. Very frequently. 

Q. State generally what was his manner and appearance during 
the time that you met him in the dining-room and in the parlors. 

A. He always seemed to be at home; thoroughly at rest; per- 
fectly happy ; in a good, healthy, happy condition for a man of his 

rears. 
: Q. Have you met him on the street at all? 

A. Often. 

Q. When and where, if you please, about? 

A. On 124th street, going to the home. I have met him at the 
bank, of which, I think, he was an officer for a time, and have met 
him on 125th street; used to meet him very often Sunday morning 
going tochurch. I would very often pass him on the street Sunday 


* mornings and evenings. | 


Q. Do you know where he resided at that titae? 

A. On 124th street. I do not know the number, but it was oppo- 
site the house occupied by Mr. Brown and Miss Kenyon. 

Q. Please state generally what was his apparent general condition 
of health, as to strength and vigor, during these times that you met 
him on the street. 

A. He seemed to be as well as any man of his years. I did not 
notice anything but that he was a man of perfect health. 

Q. How as to spirits? 
426 A. He always seemed bright and cheery when I met him ; 
earnest and cordial, always. | 


Cross-examination by Mr. WEsTovEr: 


Q. What was the first thanksgiving that you took dinner with 
him at Mr. Brown’s? 

A. It is impossible for me to answer that. 

Q. Can you tell any of them? 

A. No, sir; I cannot fix them. I have been accustomed to take 
dinner with them for a great many years—for about twelve years— 
but I cannot pick out the different Thanksgivings. 

Q. Was Mr. Kenyon always there at the different Thanksgiving 
dinners you took there? 

A. I associate him in my mind with the dinners there. 

Q. You take dinner there every year, do you, at Thanksgiving ? 

A. I generally do; Thanksgiving or Christmas, or both, some- 
times. 

Q. Iam talkiug about Thanksgiving now. How often have you 
met Mr. Kenyon there at Thanksgiving ? 

A. I cannot tell you. 


‘7 


ow 


ERASTUS F. BROWN ET AL., &C., VS. SARAH 8. SUTTON. 281 


Q. Have you met him there three times in ten years at Thanks- 
giving ? ) 
A. I have met him frequently. 
Q. Can you tell us more than three times? 
A. I can tell you that I have met him there frequently on Thanks- 
giving. I cannot tell you the exact number. 
Q. How many times does it take to be “ frequently ?” 
A. I have been there twelve years and have met him very fre- 
quently there. I won't say that it was more — six or three or two. 
Q. Can you define the term “frequently ” as you use it? 
A. I use it according to the ordinary interpretation of Webster's 
Dictionary. 
Q. What is that interpretation ? 
A. You can look at it and see. 
427 QQ. Do you know? 
A. You can look at it and see. 


Q. Is that your answer to my question ? 

A. Yes, sir. 

Q. Do you know what the word “frequently ” means? 

A. Yes. 

Q. What does it mean ? 

A. It means what is put down in the dictionary—the ordinary 


meaning of the word. 

Q. What is put down in the dictionary ? 

A. The meaning of the word. 

Q. That is all you answer me? 

A. That is all I answer you. 

Q. Then you decline to state? 

A. That is my answer. 

. In what sense do you mean the word when you say you dined 

“frequently” with him at Thanksgiving? 

A. The proper sense. 

Q. If you dined with him once in twelve years would you call 
that “frequently?” 

A. No, sir; that is not the ordinary meaning of the word. 

Q. If you dined with him twice in twelve years would you call 
that frequently? 

A. No, sir; that is not the ordinary meaning of the word. 

Q. If you dined with him three times in twelve years would you 
call that “frequently?” 

A. Probably not. 

Q. If you dined with him four times in twelve years would you 
call that “frequently,” on Thanksgiving ? 

A. If they were ae successive years, and the other eight made a 
period by itself, I should not. 

Q. How were those; were those successive Thanksgivings ? 

A. I canuot tell you, sir. 

Q. Can you tell whether you dined with him on Thanksgiving 
1872? 

A. No, sir. 
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428 Q. Do you know whether he was in the city of New York 
on Thanksgiving, 1872? 
A. I do not know, sir. 


Q. Do you know whether he was in that city on Thanksgiving, | 


1871? 

A. I do not. 

Q. Do you know whether he was in that city on Thanksgiving 
day, 1873? | 

A. I cannot say. I have not looked at the dates nor fixed my 
mind upon them. 

Q. Can you tell whether he was in the city on Thanksgiving 
1874? 

A. I cannot state. 

Q. Or 1875? 

A. I decline to define any date. 

Q. You cannot tell any of those dates? 

A. I decline to define any single separate date. 

Q. From the year 1871 to 1879, exclusive of 1879—from 1871 to 
1878, inclusive—can you testify that you took Thanksgiving dinner 
with Mr. Kenyon to exceed twice? 

A. I am not willing to define auiy date. 

Q. I am not asking about dates, but between those years? 

A. Sometimes it was Thanksgiving that I was there, and some- 
times Christmas. 

Q. I want to see how near right you were in testifying that you 
dined with him frequently. From 1871 to 1878 gives you seven or 
eight years. Will you testify that you took Thanksgiving dinner in 
New York with Mr. Kenyon more than twice ? 

A. I won’t testify anything about it, sir, except to say that my 
standing custom was to take dinner, one year at Thanksgiving, 
another at Christmas, or as it might come, in that house, and in the 
majority of cases Mr. Kenyon was present. 

Q. In the majority of Thanksgiving cases ? 

A. I did not say Thanksgiving cases; I said Thanksgiving or 
Christmas. 

Q. Did I understand you to say that he was there the majority of 

Christmases ? 
429 A. Christmas or Thanksgiving, or both, when I have been 
there. 
P ns Have you been there the majority of cases on Thanksgiving 
ay 

A. I have—either the Thanksgiving day or the Christmas day ; 
not always both the same year; seldom buch. If I was not the reat 
Thanksgiving, I generally was at Christmas. 

Q. You say you ate at either one meal or the other the majority 
of those years ? 

A. Yes. 

Q. You are not sure you were there the majority of the Thanks- 
givings in the eight years ? 

A. Certainly not. 
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Q. And you are not sure that he was there the majority of the 
Thanksgivings during those years? 

A. I am sure he was there the majority of the times I was there, 
but I cannot say how many. On very few of the times that I have 
been there on ‘Thanksgiving day or Christmas has Mr. Kenyon been 
absent. In fact, I cannot put my mind on a single day in which he 
was absent; but I would not put my mind on a date when he was 
not. 

Q. You are just as sure of his being there on Thanksgiving as 
Christmas? 

A. Yes. 

Q. And you have met him there as many times on Thanksgiving 
as Christmas ? 

A. When I have been there Christmas. 

Q. Well, which have you been there most? 

A. I cannot tell you. 

Q. Do you know whether you have met him there most on Thanks- 
giving or Christmas? . | 

A. I do not know which times I have been there most. 

Q. Do you know how many times you have met him there in 
those years‘ 

A. I know that I have met him there when I have been there. 

Q. Do you know that you have been there yourself four times in 
eight years ? 

A. Yes. 

430 Q. Have you met him there almost always? 

A. Almost all the time. I have no distinct remembrance 
of his absence, but have a distinct remembrance of his being there 
continually. 

Q. You have been there at either Christmas or Thanksgiving every 
year for eight years? 

A. Almost every one—my custom was to bethere. I donot think 
he was absent any one of those times. I cannot recall his absence. 
He may have been absent. | 

Q. You cannot testify at any particular time that he was absent? 

A. To put the date to it? 

Q. Yes. 

A. No; I am not willing to. 

Q. And you will not swear that he was there more than twice on 
Thanksgiving day during those eight years? 

A. Certainly I will swear fthat if it was eight, he was there five 
times or six times, but I won’t define the times. I will swear, as I 
have sworn already, that the custom of Mr. Kenyon was to be pres- 
ent at those gatherings at that place. My memory recalls him as 
customarily present at the head of the table. 

Q. Now, if it should turn out that Mr. Kenyon was not in the city 
of New York six years on Thanksgiving day out of the eight, then 
what would you say? 

A. I should hold to what I have already said. 

Q. You would still hold that he was in New York? 

A. I should still hold to what I have said, that it was customary 
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for him to be present at Miss Kenyon’s house for dinner on Thanks- 
giving or Christmas. 

Q. Whether he was in New York or not? 

A. When he was here. 

Q. Oh, when he was here? 

A. Yes. 

Q. Then, you won’t testify that he could eat Thanksgiving here 
when he was West? 

A. Iam asensible man, sir, and wish to be spoken to as such. 


431 (The question is objected to by counsel for defendants as 
offensive.) 


The Witness: The question is an insult to a man of intelligence. 


Q. Did you eat Thanksgiving dinner with Mr. Kenyon at Mr’ 
Brown’s house in the year 1879? 

A. I decline to fix any date ? 

Q. Did you eat in the 18— 

A. (Interrupting.) I decline to fix any date. 

Q. You have not let me put my question. I may put a date that 
you will remember ? 

A. I decline to fix any date. 

Q. Did you eat Thanksgiving dinner there in the year 1881? 

A. I decline to fix any - 9 

Q. The Thanksgiving previous to Mr. Kenyon’s death ? 

A. I decline to fix any date. 

Q. Is it out of your power to state whether you ate Thanksgiv- 
ing dinner with Mr. Kenyon the Thanksgiving previous to his 
death ? 

A. I cannot fix any date. 

Q. Do you recollect whether you did or not? 

A. I cannot fix any date. 

Q. Do you know whether you ate Christmas dinner there on the 
Christmas previous to Mr. Kenyon’s death ? 

A. I cannot fix any date. 

Q. Do you recollect Mr. Kenyon’s death ? 

A. I do, sir. 

Q. Do you know in what year he died ? 

A. I do not remember the date. 

2 -bagy you present during his last sickness at his house ? 

. Yes. 
Q. Do you remember the year ? 
A. I cannot fix the date. 
432 Q. Do you know whether it was this year or last? 
A. Ido not know whether it was this year or the year 
before. 

Q. Your recollection of dates and times is poor. 

A. I fix localities by reference to books; I have no books here. 

Q. And events; how do you fix events? 3 

A. I recall events as they stamp themselves on my mind. 

Q. By the occurence itself? 
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A. By the occurrence itself. 

Q. And the surrounding circumstances ? 

A. And the surrounding circumstances. 

Q. You cannot recollect the dates of events? 

A. I can if I am prepared beforehand. I have made no prepa- 
ration. 

Q. If you are “ prepared ”—what do you mean? Do you mean 
if you could refresh your recollection? 

A. It is my custom to dine with people and visit sick people and 
attend funerals every day of my life, and it is quite impossible for 
me to remember special instances of this kind when they occur 
every day of my life. 

Q. Is it impossible for you to fix any date of a series of years that 
you have taken a festive dinner at any house? 

A. Yes, sir. 

Q. How long have you resided in New York? 

A. Twelve years. 

Q. Was Mr. Kenyon a member of your church? 

A. He was not, sir. 

Q. Is the executor, Mr. Erastus F. Brown, a member of your 
church ? 

A. He is, sir. 

Q. Are his family or the members of his family attendants at 
your church ? 

A. They are, sir. 

Q. For how many years have they been attendants at your church ? 

A. They were there when I went there. 

Q. In the church ? 

A. Yes. 
433 Q. And how long have you been there? 
A. Twelve years. 

Q. And they have all been connected with the church for those 
years? 

A. Yes. 

Q. Mr. Kenyon’s sisters? 

A. Yes. . 

*Q. Mr. Kenyon himself attended another church in Harlem, did 
he not? 
Yes. 
What was the name of that church? 
The Harlem Presbyterian Church. 
And that is the one you testified as being near you? 
. Nearly opposite the house. 
What acquaintance did you have with Mrs. Sutton? 
. Very slight. 

Q. I understood you, in your direct examination, to say that you 
were acquainted with Mrs. Sutton. 

A. Yes; that I was acquainted with her. 

Q. Simply? 

A. Yes. 
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Q. How much do you mean by “very slight”—what was your 
association with Mrs. Sutton? 

A. I have been introduced to her—I have met her; I have seen 
her in Mr. Kenyon’s house. I have bowed to her on the street al- 
ways; that is about the extent of my acquaintance. 


Q. Do you know by whom you were introduced to her? 
A. No, sir; I cannot say. 
Q. Do you know where you first met her? 
A. No, sir; I cannot say. 
Q. Did vou ever see her in Mr. Kenyon’s house in 124th street? 
A. Yes; I saw her there the day I called upon him when he was 
sick. 
Q. During his last illness ? 
A. Yes. 
Q. After he was stricken down? 
A. Yes. 
Q. Did you ever visit that house previous to that final sickness? 
A. I should say not. 
Q. Do you know how long they resided there? 
434 A. Not exactly, but I should answer a few years—not con- 
tinuously, but portions of the time. 
Q. Do you know what years they were that they resided there? 
A. In the years immediately preceding the present time. 
Q. Or preceding his death, do you mean? 
A. Preceding his death. 
Q. You do not mean preceding this time—to-day? 
A. Preceding his death. 
Q. When did your church change its name? 
A. Last year some time; I cannot fix the date; either at the an- 


nual or local meeting, I cannot tell which. 

Q. What was its corporate name previous to the change? 

A. The corporate name is the Society of the Congregational Church 
of Harlem. The church is not incorporated; it is a society. The 
business of the Congregational Church is done under the name of 
ag | of the Congregational Church of Harlem. 

Q. It is known by that name? 

A. It is generally known as the Harlem Congregational Church. 

Q. Its business was transacted under the name of —? 

A. The Society of the Congregational Church of Harlem. 


Redirect examination by Mr. Brown: 


Q. When were you first spoken to about testifying about this con- 
troversy—in reference to testifying here? 


Objected to, there having been no cross-exaimination on that point, 
A. Last evening at six o’cleck, as I sat at supper. 
(By consent the signature of the witness is waived.) 


Henry P. McGowy, a witness called on behalf of the defendants, 
being duly sworn and examined, testified as follow: 
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435 Direct examination by Mr. Erastus F. Brown: 


Q. Where do you reside ? 

A. At 1982 Madison avenue. 

Q. Please state your professon. 

A. I am an attorney and counsellor at law. I am also justice of 
the ninth district court in this city. 

Q. Do you know the parties to this litigation—Sarah S. Sutton, 
complainant, and Erastus F. Brown and Francis A. Kenyon, exec- 
utors, defendants ? 

A. I Know Mrs. Sutton, and I know Mr. Brown, and I have seen 
Mr. Kenyon. 

Q. a you acquainted with John S. Kenyon in his lifetime? 

A. I was. 

Q. And for how many years previous to his death, if you recol- 
ect ? 

A. I will say 40. : 

Q. How near have you resided to each other? 

A. Until the last few years we never lived over a half mile apart, 
or about that. The last few years I understand Mr. Kenyon spent 
the larger portion of his time out West, but suill had a residence in 
Harlem. 

Q. During that period of time did you meet and see him often ? 

A. In the early years I saw him, I may say, almost daily, but for 
the last ten or twelve years I have not seen so much of Mr. Kenyon. 
I have seen him at different times throughout the year. 


Q. Have you had business transactions with him at any time? 
A. I have. 

Q. Your office is 76 Nassau street, in the city of New York? 
A. Yes. 

Q. Has Mr. Kenyon ever met you at his office ? 

A. He has. 

Q. Please state whether on more than one occasion. 

A. Several occasions. 


Q. Approximate, as near as you can, to the time—the years. 
436 A. Well, [am bad at fixing dates, but my impression is 
that the last time I saw him at my office was—if you can fix 

the time when he made his last will. 

Mr. E. F. Brown: In 1879. 

Answer continued: It is my impression that that is the last busi- 
ness transaction I had with him at my office. I am speaking now 
of business. | 

Q. Please state whether he came alone or attended at that time. 

A. Alone. 

Q. And left there alone? 

A. Left alone. I would state in this connection that when I speak 
of business transactions I refer to two interviews where I did busi- 
ness for him. I saw him at different times throughout the year. 
He at that time held a pele on property that I had, and I used 
to pay him interest and used to see him often. 

é: Where did you meet him usually on the payment of interest ? 
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A. I have met him at my office. I have met him at the Harlem 
Savings Bank; und my impression is that very often I have com- 
municated with him by mail—inclosed checks to him. 

Q. When you met him at your office, do you recollect any time 
when he came there attended ? 

A. Never. 

Q. Please state from your observation, during the time he was at 
your office, what was his apparent condition of health? 

A. Pretty good, as far as I could see. I never discovered any- 
thing different. 

Q. You have met him at the Harlem Savings Bank. How was 
he engaged there, if you recollect ? | 

A. I met him when he was an officer, I think, of the bank. I 


met him there evenings on several occasions, when I could not 


find him in the daytime. I recollect meeting him in the pres- 

ident’s room when I have paid him interest—in the small 

437 room in the rear of the Savings Bank. I have also seen him 

_ at the bank when I have called there on other business— seen 

him engaged at the desk. 

Q. From what you saw of him, and observed during the time 

that you met him at the Harlem Savings Bank, what was his ap- 
parent condition of health ? 


(Objected to as repetition.) 


A. Always good as far as I know. 

Q. — have testified that you have met him on the street also? 

A. Yes. 

Q. How far have you met him at any time from the place of his 
residence, 308 East 124th street, if you recollect ? 

A. The last time I met him my impression is—I think it was the 
last time—was on 125th street, almost directly in front of my court- 
house ; that is, on’ 125th street, between Lexington and Fourth ave- 
nues. 

Q. You have met him on other occasions in the street ? 

A. Repeatedly—passed him in the street. 

Q. From what you observed and saw during those occasions when 
om passed him in the street, please state, if you recollect, what was 

is apparent condition of health. 


(Objected to as repetition.) 


A. It was good, as far as I know, as far as I could see. 

Q. Please state on what occasions, if you recollect, you met him 
accompanied and attended. 

A. Whereabouts ? 

On the street. — 

A. I never recollect of meeting him in my life, accompanied, on 
the street ; that is, I speak now, within the last three or four years. 
My meeting him on the street would be upon his return or about 
going out West. I would meet him sometimes on the street on his 
return, and we would be speaking about fishing and sailing, and he 
would tell me what he was doing there ; and also about gunning. 
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438 Q. Your social relations were intimate ? 
A. Yes. 

Q. Have you ever met him during the last few years in the lower 
part of the city of New York, on the street, if you recollect? 

A. | cannot recall any time that I ever met him in the lower part 
of the city, except at my office. 

Q. Your acquaintance with him commenced at an early period? 

A. When I was a young lad. 

Q. And your acquaintance then was close? 

A. Very. 

Q. Taking those first twenty years of your acquaintance and in- 
timacy, and his condition of health apparently, at that time—how 
did it compare with his condition of health during the last ten 
years, if you recollect ? 


(Objected to as incompetent.) 


A. I didn’t discover any difference in his general health, except, 
of course; that he grew older. We were both growing older together. 
That was the difference. 


Cross-examination by Mr. WEsTOVER: 


Q. Which was the elder, Mr. Kenyon or you? 

A. Mr. Kenyon. 

Q. His appearance was very much older than yours? 

A. I do not recollect. I shall be sixty if I live to my next birth- 
day, in December. I knew that he was carrying on business as a 
harness-maker and trunk-maker in Harlem when | was quite a young 
lad—16 or 17 years old. 

Q. His appearance was that of a very old man? 

A. No, sir; I do not think it was. I do not think he appeared to 
be as old as I am. 

Q. How was his hair? 

A. I do not think his hair was even gray; not what you would 

call gray hair. 

439 | Q. How was it as to quantity—in the last years of his 
ife? 

A. I do not know that I ever noticed that particularly. 

The times we met ( think it was in the street, and he had his hat on. 

Q. Would you testify that he had a fair head of hair, or was he 
nearly bare-headed? 

A. I should say fair. 

Q. What was the color? 

A. I should say brown. It was not what you would call black 


Q. I refer now to the last few years of his life? 

A. I could not say; but I think it was what you would call brown. 
Q. What was the color of his eyes? 

A. I couldn’t say. 

Q. Do you know whether he wore false teeth or not? 

A. I never examined; I could not say. 

Q. You never knew? 
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A. No. 

Q. Did you ever talk with him about his health; I mean did you 
ever ask him specially about his health ? 

A. I have met him and said, “John, how do you feel?” The 
answer was, “Good.” I met him, I remember, once, and said, “ You 
are getting fat,” and he said, “I feel first rate.” 

Q. And these little meetings and conversations were all you had 
with him as to his health? 

A. Yes. | 

Q. Those were generally on the street, or away from his house? 

A. Oh, yes; I do not think I ever saw him at his house, except 
on one occasion—that was on his death-bed, when he was taken 
down. I had occasion to look for him at the Harlem Bank, one 
time, and they referred me to his house, and I recollect going in and 
sitting down in the back room. 

Q. What house was that? 

A. It was the house on the south side of 124th street, near Second 
avenue. 

Q. How often was the interest payable on that mortgage? 

A. Every six months. 
440 Q. And you paid it pretty promptly? 
A. Yes. 

Q. Twice a year? 

A. Yes; it might have gone sometimes 15 days; sometimes 30 
days; sometimes he would write and tell me to hold the interest 
until he came here. 7 

Q. About what times of the year did your interest fall due? 

A. My impression is that it fell due on the Ist of January and 
July. By the terms of the mortgage the interest was payable ai a 
different time; but by arrangement with him I paid the interest on 
ome 1st of January, so that the interest would run from January to 

uly. 

Q. Then you mean you usually paid the interest somewhere about 
the Ist of January and July? . 

A. Yes? 

Q. How much were you acquainted with Mrs. Sutton? 

A. Well, very little. It was so far as this: I knew Mrs. Sutton 
when she was a child; I think she was Miss Miller; I knew her and 
her parents; but I saw very little of her until later years. 

Q. From the time of her childhood days? 

A. From the time she went out West—from the time she married 
Charles Sutton; Charles Sutton was a neighbor of mine, and then 
they disappeared, you may say, and I saw very little of them. 

rf Since her marriage you saw very little of her until when? 

A. I cannot recall having seen Mrs. Sutton of late years until I 
saw her in the house when I called there on Mr. Kenyon after he 
was taken with this sickness. 

Q. At his house where he died? 

A. On the south side of 124th street. 

Q. Where he died? 

A. Yes. 
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(By consent the signature of the witness is waived.) 


441 It is admitted that the books which have been the sub- 
ject of evidence, upon which witnesses have been examined, 
and from which entries have been introduced in evidence, are in the 
handwriting of Mr. John 8S. Kenyon. 
It is also admitted that the paper headed “ Assets: Jan’y 1, 1882” 
—being Exhibit 1, June 1, 1883—is in the handwriting of Mr. 
John S. Kenyon. 


CoRNELIUS W. VAN VoorHtIs, a witness called on behalf of the 
defendants, being duly sworn and examined, testifies as follows: 


Direct examination by Mr. Erastus F. Brown: 


Q. Where do you reside? 

A. At 31 West 127th street, New York city. 

Q. What is your business ? 

A. Iam a lawyer. 

Q. Where is your office? 

A. At 22 Duane street, in this city. 

Q. Do you know the parties to this controversy—Sarah S. Sutton, 
complainant, and Erastus F. Brown and Francis A. Kenyon, defend- 
ants? 

A. I know the defendants, and [ know the plaintiff slightly. 

Q. Did you know John 8S. Kenyon in his lifetime? 

A. Very intimately. I have known him since 1830. 

Q. You have been for some years counsel to the Harlem Savings 
Bank? 

A. Ever since they have been a bank. 

Q. Your acquaintance with Mr. Kenyon has been, to an extent, 
intimate ? 

A. Well, quite so; yes. 

Q. Mr. Kenyon was at one time an officer of the bank, was he 
not? 

A. He was our secretary. 
442 Q. For what period of time, as near as you can approxi- 
mate? 
A. I think he was our secretary for about 15 years, and 
~ more. I would not be certain as to the exact time. 
He withdrew from the bank previous to his death ? 

z No, sir; he resigned his secretaryship, but remained a mem- 
ber of the board of trustees. 

Q. Are you connected with the board of trustees? 

A. I am one of the board of trustees. 

Q. Did you meet Mr. Kenyon at the meetings of the board ? 

A. Yes; and very frequently in the bank, at times, when the 
board did not meet. I was in the bank, on an average, three or 
four times a week. 

Q. How was Mr. Kenyon engaged, if at all, in the bank, during 
the period that he was secretary ? 

A. He acted as our secretary, and, in the absence of the president, 
had the superintendence of the business of the bank. 
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Q. To any extent, did he take charge of the books? 
A. Well, he was the principal man there after the president. 
Q. During the time that he was secretary of the bank, please 
state what was his apparent condition of health. 
A. Perfectly good—with the exception of the usual colds and 
little things of that kind that a person would naturally have. 
Q. Have you met Mr. Kenyon on the street from time to time? 
A. Very frequently. 
Q. Please state whether accompanied or unaccompanied. 
A. What do you mean by accompained ? 
Q. Whether he had any one with him or whether he was alone? 
A. Generally alone. I donotknowas I have ever met him—without 
it has been some Harlemer that has been with him—some personal 
acquaintance there. I have been with him myself and have 
443 met Mr. Tappen and others; but if you mean any one 
having any supervision over him or anything of that kind, 
never. 

. Q. It has been testified here by a witness on the part of the com- 
plainant that during the years 1875, 1876, 1877, and 1879 the wit- 
ness was at Oconoimowoc, in the State of Wisconsin, during the sum- 
mer months, ranging from the month of June up to September or 
October, and met Mr. Kenyon there; that she also’ met him from 
time to time when he was in New York, during the intervening 
periods, and that it appeared to her that his health was better in 
Oconomowoc than in New York city, but that in Oconomowce, 
where his health, according to her observation, was better, he was in 
such a condition of health that while riding, frequently, he required 
to be helped into the wagon, and that she never knew an occasion 
there when his health was such that he walked over two street 
blocks of 200 feet. Now, what was your observation of Mr. Kenyon 
in that regard while he was .in the city of New York. 


Objected to on the ground that the question recites to this witness 
what another witness states. Also objected to because the specifica- 
tion is not correct. 


A. Of course I knew nothing about Mr. Kenyon’s state of health 
while he was absent from the city of New York, but during the whole 
of my acquaintance with him I did not know a man that I con- 
sidered in better general health than John S. Kenyon; and as for 
walking, I have walked with him from my office, which used to be 
then down in 82 Nassau, up to the Bowery Bank, and I think he 
went at a very lively gait indeed, and had no difficulty in keeping 

up with me. 
444 Q. From your observation of Mr. Kenyon during the years 
you have testified to, what was his condition of health as com- 
pared with a healthy man—apparently ? 


Objected to, and all further questions to this witness on this point 
objected to, because the counsel has indicated by his recital to the 
witness what testimony he desires. 


Q. State, if you please, generally, independent of any questions 
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that have been put to you here to-day, what was John S. Kenyon’s 
condition of health during the years that you have known him? 


(Same objection.) 


A. Well, now, sir, during the time that I have known Mr. Ken- 
yon, even from the commencement of it (I believe he was engaged 
in working in a silversmith’s shop then, on the corner of Burling 
Slip and Front street) 1 do not know a man among all my ac- 
quaintances whom I considered enjoyed better health in general 
than John S. Kenyon. 

®. Please state what is the distance eniciaaal 82 Nassau street and 
the Bowery Bank, as near as you can approximate? 


(Same objection.) 


A. Well, I should thing is was about a mile. I never measured 
it; I would not like to be exact. 

Q. Please state, if you know, whether Mr. Kenyon ever walked 
that distance and between those two places. 


(Same objection.) 


A. Yes, he did; he walked it with me. 
445 Q. Your business is to a considerable extent devoted to real 
estate? 

A. Almost exclusively. 

Q. You are acquainted with the blocks—avenue and street—in 
the upper part of the city? 

A. Yes. 

Q. Can you give me the distance between the blocks between the 
Second and Third avenues? 

A. Yes; between Second and Third avenue, 610 feet. 

Q. And from there to Fifth avenue? 

A. From Third to Lexington is 426 feet, from Lexington to Fourth 
avenue is 425 feet, from Fourth to Madison avenue is 425 feet, and 
from Madison to Fifth avenue is 420 feet. 

Q. The street blocks are what length ? 

A. The street blocks are 200 feet, or, to be exact, the street blocks 
below 125th street are 201 feet 10 inches; and above that they are 
199 feet 11 inches. 

Q. You have heard the objection which has been taken to the 
question I asked you, where the testimony of another witness in the 
case has heen detailed here to-day, have you? 

A. Yes. 

Q. Please state whether the answers to the subsequent questions, 
which you gave, were aided at all by any information given to you 
in, or derived from, the question presented to you which was ob- 
jected to. 


(Objected to.) 
A. Not in the least. 


Q. You could have answered the same even though the question 
objected to had not been asked ? 


: 
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Q. To any extent, did he take charge of the books? 
A. Well, he was the principal man there after the president. 
Q. During the time that he was secretary of the bank, please 
state what was his apparent condition of health. 
A. Perfectly good—with the exception of the usual colds and 
little things of that kind that a person would naturally have. 
Q. Have you met Mr. Kenyon on the street from time to time? 
A. Very frequently. 
Q. Please state whether accompanied or unaccompanied. 
A. What do you mean by accompained ? 
Q. Whether he had any one with him or whether he was alone? 
A. Generally alone. I donot knowas I have ever met him—without 
it has been some Harlemer that has been with him—some personal 
acquaintance there. I have been with him myself and have 
443. met Mr. Tappen and others; but if you mean any one 
having any supervision over him or anything of that kind, 
never. 

, Q. It has been testified here by a witness on the part of the com- 
plainant that during the years 1875, 1876, 1877, and 1879 the wit- 
ness was at Oconomowoc, in the State of Wisconsin, during the sum- 
mer months, ranging from the month of June up to September or 
October, and met Mr. Kenyon there; that she also’ met him from 
time to time when he was in New York, during the intervening 
periods, and that it appeared to her that his health was better in 
Oconomowoc than in New York city, but that in Oconomowee, 
where his health, according to her observation, was better, he was in 
such a condition of health that while riding, frequently, he required 
to be helped into the wagon, and that she never knew an occasion 
there when his health was such that he walked over two street 
blocks of 200 feet. Now, what was your observation of Mr. Kenyon 
in that regard while he was .in the city of New York. 


Objected to on the ground that the question recites to this witness 
what another witness states. Also objected to because the specifica- 
tion is not correct. 


A. Of course I knew nothing about Mr. Kenyon’s state of health 
while he was absent from the city of New York, but during the whole 
of my acquaintance with him I did not knowa man that I con- 
sidered in better general health than John S. Kenyon; and as for 
walking, I have walked with him from my office, which used to be 
then down in 82 Nassau, up to the Bowery Bank, and I think he 
went at a very lively gait indeed, and had no difficulty in keeping 

up with me. 
444 Q. From your observation of Mr. Kenyon during the years 
you have testified to, what was his condition of health as com- 
pared with a healthy man—apparently ? 


Objected to, and all further — to this witness on this point 
objected to, because the counsel has indicated by his recital to the 


witness what testimony he desires. 
Q. State, if you please, generally, independent of any questions 
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that have been put to you here to-day, what was John S. Kenyon’s 
condition of health during the years that you have known him? 


(Same objection.) 


A. Well, now, sir, during the time that I have known Mr. Ken- 
yon, even from the commencement of it (I believe he was engaged 
in working in a silversmith’s shop then, on the corner of Burling 
Slip and Front street) I do not know a man among all my ac- 
quaintances whom I considered enjoyed better health in general 
than John S. Kenyon. 

Q. Please state what is the distance between 82 Nassau street and 
the Bowery Bank, as near as you can approximate? 


(Same objection.) 


A. Well, I should thing is was about a mile. I never measured 
it; I would not like to be exact. 

Q. Please state, if you know, whether Mr. Kenyon ever walked 
that distance and between those two places. 


(Same objection.) 


A. Yes, he did; he walked it with me. 
445 Q. Your business is to a considerable extent devoted to real 
estate? 

A. Almost exclusively. 

Q. You are acquainted with the blocks—avenue and street—in 
the upper part of the city? 

A. Yes. 

Q. Can you give me the distance between the blocks between the 
Second and ‘Third avenues? 

A. Yes; between Second and Third avenue, 610 feet. 

Q. And from there to Fifth avenue? 

A. From Third to Lexington is 425 feet, from Lexington to Fourth 
avenue is 425 feet, from Fourth to Madison avenue is 425 feet, and 
from Madison to Fifth avenue is 420 feet. 

Q. The street blocks are what length ? 

A. The street biocks are 200 feet, or, to be exact, the street blocks 
below 125th:street are 201 feet 10 inches; and above that they are 
199 feet 11 inches. 

Q. You have heard the objection which has been taken to the 
question I asked you, where the testimony of another witness in the 
case has heen detailed here to-day, have you? 

A. Yes. 

Q. Please state whether the answers to the subsequent questions, 
which you gave, were aided at all by any information given to you 
in, or derived from, the question presented to you which was ob- 
jected to. 


(Objected to.) 
A. Not in the least. 


Q. You could have answered the same even though the question 
objected to had not been asked ? 
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A. Undonbtedly. 


Complainant’s counsel moves to strike out all the evidence of this 

witness concerning the condition of Mr. Kenyon in his life- 

446 time given in response to the question which recited testi- 

mony as having been heretofore given in the cause, and in 

response to all questions asked thereafter in the examination of this 
witness. 


Q. Have you ever transacted business for John 8S. Kenyon? 
A. Yes; several times, in relation to real estate. 
Q. Please state the character of the business. 


(Objected to as immaterial.) 


A. Mr. Kenyon on several occasions consulted me about some 
leases he was about making—letting his houses—and also on sev- 
eral occasions as to some loans that he was about making; and I 
have also examined a title for him on a loan. He “ame $7,000 a 
short time previous to his death, and I examined the title of the 
property for him. He also consulted me very frequently as to prop- 
erty he had mortgages on. Property was declining somewhat, and 
he wanted my ideas of the value of the property he had these mort- 
gages on. 

Q. From your observation of Mr. Kenyon, based on these matters 
which you were attending to for him, what was his apparent condi- 
tion of health as to ability to transact business ? 


(Same objection as before.) 


A. His health was good; very good, I considered. I do not know 
among my acquaintances a more prudent, careful, sagacious man in 
relation to business than he was. 

Q. How long did this continue? 

A. It commenced probably some ten years ago, or a little over 
that, and it continued up to a recent period—I know the mortgage 
had not come from the record office, or it had not been delivered 
until after his death. I delivered it to the executors, I believe, or one 

of them. 
447 Q. As to this business sagacity, &c., which you have just 
testified to, during what portion of this period of which you 
have been testifying now did it continue? 

A. The whole of it. I did not know a director of the bank whose 

judgment was considered any better than Mr. Kenyon’s. 


Complainant’s counsel here renews his motion to strike out all 
the evidence of this witness concerning the condition of Mr. Ken- 
yon in his lifetime given in response to the question which recited 
testimony as having been heretofore given in the cause, and in re- 
sponse to all questions asked thereafter in the examination of this 
witness. 

Complainant’s counsel moves to strike out the evidence of this 
witness given subsequent to the motion last made by complainant’s 
counsel as entered in the deposition, for the same reason that the 
last previous motion was made. 
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Cross-examination by Mr. Westover: 


Q. You are an attorney-at-law? 

A. Yes. 

Q. How often did you see Mr. Kenyon in the Savings Bank dur- 
ing the last three years of his life. 

A. That is, 1879, 1880, and 1881; well, not near as frequently as 
I bad previously, because he liad resigned his secretaryship, but 
when he was in New York he generally attended our monthly meet- 
ings; also, he was a member of the finance committee, and he gen- 
erally attended their meetings. 

Q. How was his place filled when he was not in New York? 

A. We generally appointed a secretary pro tem. I think I acted 

as that for a considerable time. 

448 Q. In the years previous to 1879—going back to 1872—— 


THE WiTNeEss: Wait a moment; it may be you misunder- 
stood my last answer. After he resigned we elected a new secretary. 
I mean that when Mr. Kenyon was absent, up to the time of his re- 
signing as secretary, we appointed a secretary pro tem. After his 
resignation we elected another man. 


Q. Then, if I now understand you correctly, while he was absent, 
from the years 1872 to about the time he resigned, his duties were 
performed by a secretary pro tem. ? 

A. If you will permit me to explain, there was very little duty 
for him to do, because when Mr. Kenyon would go away he would 
leave his signatures to all checks that we wanted to use, and if 
we wanted to use any more we would send him on those checks 
that we wanted him,to sign; that is the way we got along without 
him. 

Q. Is it a fact that very frequently for several years you sent little 
books of checks for him to sign at Oconomowoc and return ? 

A. I do not know where they were sent; I know they were sent 
somewhere. 

Q. You did not send them ? 

A. No; I only know they were sent by hearsay. 

Q. Those were small books with blank checks? 

A. I never saw one of them. 

Q. You saw the checks signed by him? 

A. Yes. 

: Q. In what form they were sent to him for signature you do not 
now? 

A. No; I was not present when they were sent. 

Q. You know the fact that he used to leave what was thought suf- 
ficient to use during his absence ? 

A. Yes. 

Q. Did the bank have what was called an annual meeting or 

semi-annual meeting? / 
449 A. We always have annual meetings on the second Tues- 

day of January, and we always have our monthly meetings 
on the second Tuesday of each month; and the finance committee 
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meets on an average once a week or two weeks, as occasion re- 
uires. 

; Q. What sort of meeting do the trustees or other officers of the 

bank hold of importance in the month of July more than ordinary 

months? 

A. In the month of July we declare our dividend. .The second 
Tuesday of every month we have our monthly meeting, and in the 
month of June sometimes we have two meetings; then, by law, the 
examining committee has to report, &c., from which we make up the 
amount of dividend we declare. 

Q. Mr. Kenyon was in the habit of coming on from the West to 
attend that annual meeting in January, was he not? — 

A. Yes. 

Q. And, many years, came on to attend the dividend meeting in 
July? 

A.. Yes; he generally did. 

Q. Did you ever visit Mr. Kenyon at his house on 124th street 
since 1879? 

A. No, sir; I think I left a note there about a loan he was mak- 
ing ; I do not think I saw him. 

. You did not see him there? 

. No, sir. 

. But left word for him? 

. I left a written note for him. 

Were you, or are you, acquainted with Mrs. Sutton ? 

She was a Miss Miller, was she not? 

Yes. | 

I have seen her. 3 

Have you been acquainted with her any during the last eight 
or ten years ? 

A. Well, I was very well acquainted with her father, and I think 
I met her once or twice over at Mr. Charles M. Grahain’s. 

Q. How long ago? | 

A. That must be over ten yearsago. I knew her father, and 

450 Ithink I knew, by sight, her two sisters; I think she had two 

sisters; but I had no personal acquaintance with her; I 

should not know her if I met her in the street, although I think 

she would me. I used to be very intimate with her father, and she 
no doubt has seen me very frequently. | 

Q. Did you know the habits of Mr. Kenyon while he lived ? 

A. Well, in what respect ? . 

Q. His habits of eating and drinking, for instance ? 

A. Well, I always considered Mr. Kenyon a very temperate man. 

Q. Was he a man addicted to the use of intoxicating drinks? 

A. I think not; I never saw him drink in my life that I know of. 

Q. Did you know him ever to take intoxicating drinks simply as 
a beverage ? 

A. I never did. We used to have an annual supper after our 
election, and I never knew Mr. Kenyon to take any even on those 
occasions. 


OrOrPOrpore 


$---< 


ERASTUS F. BROWN ET AL., &C., VS. SARAH 8S. SUTTON. 297 . 


Q. You regarded Mr. Kenyon, from your knowledge of him, as a 
remarkably careful and safe business man? 

A. I did. | 

Q. A very prudent man ? 

A. Very prudent indeed. I do not know a man in the whole of 
Harlem who enjoyed a reputation for that very thing more than he 
did. 

Q. He was a man of very good judgment? 

A. Excellent. 

Q. A man whose opinion in the matters of life were valuable? 

A. He was always considered so. 

Q. Was he a man pretty firm in his own opinion and convic- 
tion ? : 

A. I think he was remarkably so. 

Q. He was not a vacillating man ? 

A. No, sir; he made up his mind, and I don’t think anything 

could change it. 
451 Q. He was not a man easily influenced or controlled by 
others ? 

A. Nota particle. If Mr. Kenyon made up his mind I do not 
think all the persuasion and argument in the universe could change 
it. He was a-very firm man. 

Q. He was a man that knew his own business ? 

A. I think he did. 

Q. And decided his own business for himself ? 

A. Yes. 

Q. Yo do not think you could have wheedled him out of anything 
in particular ? 

. Not a five-cent piece. 
Q. No one could do it? 
A. No, sir; no one could do it. 


(By consent the signature of the witness is waived.) 


ErGAr F. Brown, being recalled and further examined, testifies 
as follows: 


Cross-examination resumed by Mr. WESTOVER: 


Q. What is this book from which the item was read called Ex- 
hibit 5, June 1, 1883 ? 

A. I believe it was the book in which Mr. Kenyon made his daily 
entries of expenses. I would call it a daily memorandum. 

Q. A sort of diary? 

A. A diary, yes. 

Q. For the year 1881? 

A. Yes. 

Q. And this “ Exhibit 1” that was read was found under date of 
Tuesday, November 8, of that year? 

A. Yes. 

Q. There are other items of expenditure in that book besides the 
one that was read ? 

A. Yes. | 
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Q. They occur on every page or nearly every page of that book ? 
A. Yes; expenses and receipts of moneys. : 

Q. And the book is for the whole year 1881 ? 

A. Yes. 


452 (By consent the signature of the witness is waived.) 


Erastus IF. Brown, one of the defendants, being duly called, sworn, 
and examined on behalf of the defendants, testifies as follows : 


Direct examination by Mr. Epear K. Brown: 


Q. Where do you reside ? | 

A. 307 East 124th street. I have resided there for the last 12 
years. 

Q. You are one of the defendants in this suit, and one of the ex- 
ecutors of John S. Kenyon, deceased. 

A. Yes. 


Complainant’s counsel objects to any further testimony from this 
witness under the statutes of the United States. 


Q. What is your business ? 

A. I am an attorney and counselor of the supreme court of this 
State. 

Q. Where is your place of business ? 

A. At 76 Nassau street, New York city. 

Q. Are you acquainted with Sarah S. Sutton, the complainant in 
this action ? 

A. Iam. : 

Q. And her husband, Charles T. Sutton ? 

A. Yes. 

Q. How long have you been acquainted with them ? 

A. For many years. 

Q. oe 8a Rime Mr. John S. Kenyon in his lifetime ? 

A. I did. 

Q. How long did you know him? 

A. Many years. 

Q. What conversation did you have, if any, with Mrs. Sutton, or 
with Mr. Sutton in her presence, with reference to the place in 
Oconomowoc? If you had any, please state when and where and 
what it was. 


Objected to, first, because the witness is incompetent; and,secondly, 
because the evidence is incompetent. 


A. I had such a conversation in the early part of the 
453 month of February, 1882, at the house 308 East 124th street, 
in the front room of that house, at which time Mr. Charles T. 
Sutton, in the course of conversation with myself—and in which 
Mrs. Sutton took part—offered to purchase this property at Ocono- 
mowoc in controversy here. 
Q. Did you have any further conversations with Mrs. Sutton, or 
with Mr. Sutton when Mrs. Sutton was present, subsequent to this 
time? | 
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A. I had at a later period; I will state that I had several conver- 
sations with Mr. Sutton at my own house, 307 East 124th street, pre- 
vious to a second conversation which I had with Mr. and Mrs. Sut- 
ton on the same subject at their own house. 

Q. Please state that conversation. 

A. I will state the conversation—I will state the conversation if 
you will take it as an answer to the question: “State the circum- 
stances connected with it.” This second conversation was on the 
day, as I recollect, that Mr. Sutton was about leaving for Oconomo- 
woc; I was then at my own house, and Mr. Sutton called at the door 
to wish my sisters good-bye, and as I had been conversing with Mr. 
Sutton on another subject, I spoke on that other subject, and shortly 
after that—immediately after—Mr. Sutton returned to 308 East 
124th street; I was then in my own back parlor, and the door-bell 
rang, and I went to the door, and a domestic, apparently, who was 
there, handed me a note; upon reading the note I immediately pre- 
pared myself, put on my shoes in place of slippers, and put on my over- 
coat and hat, and crossed over to 308 East 124th street; the door was 
opened by the same domestic, and I asked whether Mr.and Mrs. Sutton 
were in; she replied that Mrs. Sutton was upstairs engaged in pack- 

ing, and Mr. Sutton, she thought, was downstairs; I said I 
454 would go up; I went upstairs, and Mrs. Sutton was there en- 

gaged in packing. I said to Mrs. Sutton: “Sarah, I have re- 
ceived this note from Charles,” and stated the contents to her, and I 
said : “ Charles misunderstood me, clearly, when I spoke to him on 
the steps; I did not intend to say that I could not give him any in- 
formation at present with regard to the place at Oconomowoc, but I 
was referring to the information which he desired with regard to 
hiring this house here for some friend whom he had mentioned.” 
Thereupon Mrs. Sutton called Mr. Sutton, who was downstairs; he 
came up, and they were there together. I said to Mr. Sutton: 
“Charles, I got this note from you, and you misunderstand me; I 
did not intend to say that I have no information or satisfactory an- 
swer to give you in reference to the house at Oconomowoc, but what 
I said was applicable to this other inquiry you made.” Mr. Sutton 
made a very slight reply; if I may say, without objection, my infer- 
ence was that he was offended at what I said; that is the conversa- 
tion. 

Q. (Showing a paper to witness.) Look at this paper and state 
whether that 1s the note which you so received. 

A. This is the note which I so received, and which is in the hand- 
writing of Mr. Charles T. Sutton; I am acquainted with his hand- 
writing ; I have seen him write at my own house, where he signed 
papers in reference to pensions; the note is addressed on the back: 
“Mr. E. F. Brown, present.” 


The note referred to is offered in evidence by defendants’ counsel. 
It is objected to by complainant’s counsel. 
It is marked Exhibit 6, June 2, 1883. 


The following is a copy: 
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455 “Mr. Brown. 
“Dear Sir: Owing to delay that seems probable I with- 


draw my offer for the place Ocon. 
“Yours truly, C. T. SUTTON.” 


It is endorsed on the back: “Mr. E. F. Brown, present.” 


Q. Did you make any statement on the contents of this note? 

A. I did, to Mrs. Sutton, as I have already testified, in the first 
place, and afterwards when Mr. Sutton arrived in the presence of Mrs. 
Sutton, when they were there together, | made the same statement, 
addressing my remarks the second time to Mr. Sutton—addressing 
him: as Charles. ; 

Q. That is all that took place at this conversation ? 

A. That is all, with the exception of the several conversations I 
have spoken of as having had in my own house with Chas. T. Sut- 
ton, which, of course, I cannot detail under exception. 

' Q. What was the first intimation you received in regard to this al- 
leged claim of Sarah 8. Sutton ? 


(Objected to as immaterial,) 


A. The very first intimation I received was subsequent to the 10th 
day of May, 1882. Up to that time I had no suggestion—nothing 
of any kind or manner, notwithstanding my conversations—indi- 
cating anyclaim. Subsequent to May 10th, 1882, a gentlemen called 
at my office at 86 Nassau street, and asked whether Mr. Brown, the 
executor of John S. Kenyon, deceased, was in. I replied “I am the 
man.” He then ape up to me, and placed in my hands this 
paper, which is the demand by Mrs. Sutton—signed by her—that 

the executors should complete the building on the premises 
456 in question, and, after having completed it, should transfer 

the title of it to her. This gentleman did not remain long 
enough for me to ask him the character of the paper, and I did not 
have any knowledge or information at the time as to whom the 
gentleman was. Subsequently—some days after—the same gentle- 
man came to my office again, and I then learned that it was Mr. 
William E. White who had first called, and he asked me whether 
the executors had any answer tou make to the demand which had 
been made upon them in the notice which had been served upon me 
by him. I merely stated that the executors could not comply with 
the demand. “The executors cannot comply with the demand” 
were my words. That was all that wassaid between us, except this : 
He then asked whether it was necessary for him to see the other ex- 
ecutors. I said, “ You may do as you desire on that subject, but the 
executors are of one mind on the question.” 

Q. This Mr. William E. White is the gentleman who has already 
testified here in this matter on the part of the complainant, is he 
not? | 

A. Yes. 


(No cross-examination.) 


Complainant’s counsel moves that all the evidence of this witness 
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be stricken out for the reason that it is testifying to matters contrary 
to the statute. 


(By consent the signature of the witness is waived.) 
(Depositions closed.) 


(Title of the cause.) 


JUNE 277TH, 1883. 


457 On application of defendants’ counsel ordered that the tak- 

ing of the testimony by the defendant of all his witnesses 
within this district be commenced before the examiner, at his office, 
in the city of Milwaukee, on Saturday, the 30th day of June inst., at 
10 a. m., to be continued from day to day until concluded, unless 
upon cause shown. 

Subpeena issued for defendants’ witnesses as follows: George Vilas, 
Wm. H. Young, Albert Hoge, Carl Wichman, Jacob C. Van Horn, 
A. Simons, William K. Washburn, Hugo Lorleberg, F. Huebner, 
Wm. Besser, Otis Fay, C. H. Van Alstine, D. S. Chadwick, E. W. 
Barnard, H. C. Koch. 

JUNE 301TH, 1883. 


Marshal’s return of the service of said order on plaintiff’s attor- 
ney and of the service of said subpcena on the respective witnesses 
received and filed. : 
MILWAUKEE, June 30th, 1883—10 a. m. 

Before the commissioner, at his office in the city of Milwaukee. 

Present: Edwin Hurlbut, Esq., of counsel for plaintiff, and J. G. 
Jenkins, Esq., of counsel for defendants. 

The defendants call as a witness Eowin W. BARNARD, who, being 
duly sworn, testified : 


I live in the town of Summit. I have lived there for about 37 
years. I am a farmer. 


(Witness shown paper.) 


Q. Look at that paper, please. 

A. Yes, sir. 

Q. Did you in August, 1881, sell to John S. Kenyon a black mare? 
A. Yes, sir. 

Q. At what price? 

A. $125.00. 

Q. And received the money for it? 

A. Yes, sir. 

Q. Where is the mare now ? 


(Objected to.) 
A. In Oconomowoc. 
458 Q. In whose possession? 
A. Mrs. Sutton’s. 
Q. Do you know who used that mare, and how it was used from 
the time you sold it? 


(Objected to.) 
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A. It was used by a lady when I saw her, and bought for the pur- 
pose of being used by a lady. 

Q. By whom? 

A. Mrs. Sutton. 


Plaintiff’s counsel moves to strike out the whole of the foregoing 
testimony of this witness. 


Cross-examtined: 


Q. Who spoke to you about this horse ? 
A. The first one that spoke to me about the horse was Coolidge 
Eastman, of Oconomowoc. : 
Who else spoke to you about it? 
. I think Mrs. Williams. 
Mrs. Louisa Williams, of Oconomowoc? 
Yes, sir. 
She has an office there as a notary ? 
Yes, sir. : 
Who next spoke to you about it? 
Mr. Kenyon, I think. 
Did Mrs. Sutton ever speak to you about it? 
. Not until after the horse was delivered at Oconomowoc, I think. 
You say the horse was bought for the purpose of being used 
by her? 
A. Yes, sir 
Q. Why do you say that he told you that? 


OPOrPOrorore 


— 


A. Mr. Kenyon, when he came to me to purchase the horse, wanted 


to know if I could recommend the horse as being kind and gentle; 
it was for a lady; I asked no questions. 

Q. That is all you know about it? 

A. Yes, sir. 


Re-examined: 


Q. Where did you see Mr. Kenyon about the horse? 
459 A. I cannot tell the exact locality, but I think in Ocono- 
mowoc. 

Q. On the street ? 

A. Yes, sir; because I never was in their house but once; that was 
after the transfer. 

Q. Was any one with Mr. Kenyon at the time? 

A. I don’t think there was. , 

Q How long a conversation did you have with him on the sub- 
ject ? 
: A. Probably 10 or 15 minutes. 


Witi1aM H. Youna, being sworn, testified : 


I live in Oconomowoc and have for 30 years. I am inthe wagon 
and carriage business. I am not doing much atit now. I followed 
that for several vears. 


(Shows witness paper.) 


nl A I A IN Si 
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Q. Look at that if you please. Did you at any time and when 
sell to John S. Kenyon a lumber wagon—a one-horse lumber wagon ? 


(Objected to.) 


A. Yes, sir. 

Q. When was it? 

A. Some time in the month of April; some time about the first of 
April they took it away. 

Q. Mr. Kenyon died in January, 1882? 

A. It was in the spring of 1882. 

Q. You do not mean that? 

A. He has been dead a little longer than I have been aware of; 
it was in the spring of 1881. 


(Hands counsel letter.) 


Q. At what price was it? 
A. Forty dollars. 
Q. Where was that lumber wagon delivered ? 
A. From my shop. 
Q. Who took it away ? 
A. Mr. Sutton. 
Q. This is a letter that you received from Mr. Kenyon when he 
was in New York? 
A. Ng he had some talk with me about this wagon before 
1e left. 
460 Q. When was the talk about the wagon ? 
A. The talk with me about the wagon was the fall before 
he left the last time. 
Q. That was the fall of 1881 ? 
A. Yes, sir. 
Q. You were right and I was wrong. Where was that talk ? 
A. In my shop 1n Oconomowoc. 


(All this testimony objected to.) 


Q. How long did this conversation last ? 

A. Not a great while, probably five minutes. 

Q. And was he alone? 

A. He was alone. 

Q. Did he at that time contract for the wagon ? , 

A. Not entirely; he said, “I will let you know.” You will see 
by the letter he has. 

Q. Is this letter which you have just handed me a letter you 
received from Mr. Kenyon after he went to New York? 

A. Yes, sir. 

Q. And which ordered the wagon ? 

A. Yes, sir; that is the letter I received from Mr. Kenyon. 


This letter is offered in evidence by defendants’ counsel, and is 
annexed and marked “ Exhibit 1.” 


Q. Did you in pursuance of that letter build the wagon ? 
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A: I commenced the wagon, and after his death I wrote to Mr. 
Sutton in regard to the wagon, whether I should go on and finish it. 


(Hands counsel letter.) 


Q. This letter you received from the plaintiff’s husband who was 


then in New York ? 
A. Yes, sir. 


Letter offered in evidence and annexed as “ Exhibit 2.” 


(Objected to.) 
Q. And you then completed the wagon? 
A. I built the wagon according to Mr. Kenyon’s directions. 
Q. And after Mr. Kenyon’s death ? 
A. Yes, sir. 
461 Q. Did you then present a bill for that wagon against the 
; estate of Mr. Kenyon ? 
I did. 
How did you come to do that ? 
Because I wanted my pay. 
At whose suggestion ? 
Not any one’s. 
Did you receive your pay ? 
I did ; yes, sir. 


(Plaintiff moves to strike out all the testimony of this witness.) 
(Cross-examination waived.) 


pan POPO > 


Otis Fay, being sworn, testified : 


I reside in Oconomowoc, and have for 23 years. 
Q. What is your business, and what was it in 1881? 
A. Teamster. 
Q. Did you know John S. Kenyon in his lifetime ? 
A. Yes, sir. 
Q. Did you ever haul any sand or brick for him? 
A. Yes, sir. 
(Shows witness paper.) 
Q. Won't you look at that bill and see if that refreshes yonr 
memory as to dates about when it was, what month ? 
es, sir; that is on the old house there. 
_ It was in the months of May and June? 
. Yes, sir. 
1881? 
. Yes, sir. 
. Where was the brick and sand hauled to? 
Down there where Mr. Sutton lives on the Breck nocieele. 
Q., You mean on that property where Mr. and Mrs. Sutton are 
now 
A. Yes, sir. 
Q. The Breck property ? 
A. Yes, sir. 


>OPO POPE 
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. Where did you haul that brick from ? 
. I guess I hauled it from the depot. 
Did you render this bill for the hauling to Mr. Kenyon? 
A. Yes, sir. 
Q. And were paid by him ? 
A. Yes, sir. 
That was in June, 1881, was it nat? 
Yes, sir. 
Where was Mr. Kenyon at the time? 
That he paid me? 
Yes, sir. 
I think I met him up town. 
Was he alone or was any one with him? 
He was alone. 
. Did you see him on or about that Breck property during that 
summer while you were hauling? 
A. See him on the property? Yes, sir. 
Q. What did you see him doing there? 
A. He was down there walking around once in awhile while I 
was down there. 
Q. How far is that Breck place from where Mr. and Mrs. Sutton 
formerly lived on Main street, opposite Dr. Miller’s? 
A. About a mile and a half, omen 


Cross-examined: 


Q. How much brick did you haul? 
A. I just hauled two car-loads for some chimneys, and to build 
up the cellar wall. 
Q. That was the repairing of the old cottage, was it not? 
A. Yes, sir. 
Q. That was on the place, the one that Breck built? 
A. Yes, sir. 
Q. It was to build the chimneys and some underpinning for that 
building ? 
. Yes, sir. 
' Thee other building was not meddled with then? 
. No, sir. 
. Had not commenced meddling with it? 
. No, sir. 
Who else did you see there? Who seemed to be the boss 
around there ? 


Oro 


2 
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463 (Objected to as immaterial and as not proper cross-exami- 
nation.) 


Q. Who seemed to be the managing man on the premises around? 
(Objected to.) 


A. Mr. Sutton. 
Q. Did Mr. Sutton give you any directions about the hauling, or 
where to put the bricks? 
A. He told me where to pile them. 
39—1053 
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Q. Mr. Sutton told you where to pile them ? 
A. Yes, sir. 
. A Did Mr. Kenyon say anything to you when you came with the 
rick? 
A. He was net there when I came with the brick. 
Q. Anybody there but Mr. Sutton that managed the affairs? 
A. No, sir; not when I brought them brick. 
Q. Who was the general manager there apparently around the 
premises ; was not Mr. Sutton there managing it? 


(Objected to.) 


A. Yes, sir. 

Q. What was Mr. Sutton doing there? 

A. Painting the boat-house. 

Q. What else did you see him do there? 

A. I don’t remember now; he was around the boat-house when I 
was hauling for that building. 

Q. You don’t know about the quantity of brick you hauled ? 

. I could not say for certain. I think two car-loads. 
. Did you ever haul any other brick ? 
. Yes, sir, I hauled brick for the other building there. 
. At whose request? 
Mr. Sutton’s. 
Who settled with you for it? 
Mr. Sutton. 

Q. Who was the man“that controlled in the building and 
464 managing of that new building while you was there? 

A. i was working for Mr. Sutton on that building. 

Q. Mr. Sutton settled with you? 
A. Yes, sir. 
Q 
A 


>POPOPO> 


. Paid you? 
. Yes, sir. 


Re-examined: 


Q. Did you make out a bill? 

A. On that last? 

Q. Yes, sir? 

A. I don’t think I did. He asked me when I got about half done 
to tell him Saturday night how much I had done so far, and I told 
him, and he paid me my money. 

Q. When you got all through did you make out a bill? 

A. I don’t remember whether I made out a bill. I think I had 
it ns an account book, and he looked it over and said it was all 
right. 

Q. Where was you when he paid you the money? 
A. About half-way between the barn and house when he set- 


tled up. 

Q. When you hauled brick for that building was Mr. Kenyon 
around there? 

A. Once in awhile I would see him there. He was not there 
when I first commenced. 


A A CN 
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. What did you see Mr. Kenyon doing? 

Ze Nothing ; o- would ride round and go off. 

Q. Whom did he ride around with? 

A. He walked around there; would come in a boat and walk 
around. 

Q. Did you see him come in a boat? 

A. Yes, sir. 

Q. Who was he with? 

A. Alone. 

Q. How far is it by the lake from this place to Mr. Sutton’s old 
place on Main street ? 

A. I could not tell you. 

Q. Have you any idea? 

A. I never went across that way. 

Q. Half a mile, is it? 

A. It is further than that. 

Q. Between half a mile and a mile, do you think? 
465 A. I could not tell for certain ; all [ know is by just look- 
ing across. 

Q. Should you think it was a mile? 

A. All of that. 

Q. When was this you saw him walking about—when he came 
in a boat alone; how late in 1881, when you hauled the brick for 
the new house? 

A. I could not tell. 

Q. It was after June, 1881, after you hauled the brick for the old 
house ? 

A. Yes, sir. 

Q. Can you tell how long after that it was? 

A. I never saw him around there much when I was working on 
the new house. 

Q. When was it you were hauling brick for that new house ? 

A. I could not tell. 

Q. You hauled brick for the old house in June, 1881? 

A. Yes, sir. 

Q. Cannot you give us some idea when it was you hauled brick 
for the new house? 

. I can’t remember now. } 

It was between June and October, was not it, of that year? 
I could not tell for sure. 

. Was it that summer ? 

. It was that summer. 

And after June, 1881 ? 

Yes, sir. 


Recross-examined : 
. Did you do any other work for Mr. Sutton about those prem- 


>OPOPrO> 
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. I hauled the sand, brick, and stone for that building. 
At whose request ? 
. At Mr. Sutton’s. 


308 ERASTUS F. BROWN ET AL., &C., VS. SARAH S. SUTTON. 


Q. And he settled with you for it? 

A. He settled with me for it. 

Q. Paid you? 

A. He paid me; I made a bargain with him. 


WituiaM Besser, called by defendants, being sworn, testified : 


466 I have lived in Oconomowoc 28 years. I keep a saloon 
now. 
Q. What did you do in 1881? 
A. Teaming hes, selling lime. 
Q. Will you look at that document? (Shows witness paper.) Did 
you, in June and July, 1881, know John S. Kenyon? 
A. Yes, sir. 
Q. Did you, in those months, sell him any lime? 
A. Mr. Sutton came and spoke to me when he wanted lime. I 
don’t know that Mr. Kenyon ever told me to bring any lime. 
Q. Did you make out a bill for the lime that Mr. Sutton ordered ? 
' A. No, sir; my son made out the bill. 
Q. You caused it to be made out? 
A. Yes, sir. 
Q. Did you cause it to be made out to Mr. Kenyon ? 
A. Yes, sir; I think it was made out to Mr. Kenyon; Mr. Sutton 
always paid me everything. 
Q. It was made out to Mr. Kenyon ? 
A. Yes, sir. 
Q. By whose direction was it made to Mr. Kenyon? 
A. 1 don’t know, unless by Mr. Sutton’s. 1 always did the work 
for Mr. Sutton when he came for me. | ? 
Q. Where were you paid for the lime that you sold ? 
A. I believe he paid me down on the premises near the building. 
Q. Who? 
A. Mr. Sutton. thas 
~Q. Where was Mr. Kenyon? | | 
A. I don’t know; he was not there at the time. I gave Mr. Ken- 
yon the bill, and he told me to go to Mr. Sutton. 
Q. Did you see Mr. Kenyon about the premises? 
A. Yes, sir. 
Q. Where? 
A. On the premises. 
Q. Where else did you see him that summer? 
_ A. In the village very often. 
467 Q. What was he doing, either on the premises or around 
the village? | 
A. When I was on the premises he would be around there doing 
something ; he always gave me orders about the lime. 
Q. Who? . 
A. Mr. Sutton. 
Q. I am talking about Mr. Kenyon. | 
A. He spoke to me sometimes—told me to bring lime. 
Q. Where did you see Mr. Kenyon that summer ? 
A. Sometimes at the old house where they used to live. 
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. Where else? 
I don’t know as I ever seen him anywhere else. 
Did you see him on the Breck place? 
Yes, sir. 
And at the village ? 
. Yes, sir. 


What was he doing at the Breck place? 
Looking around—walking. 
How did he come there? 
I don’t know whether in «2 boat or not. 
Was anybody with him” 
. No,sir; not when he was walking around, except the men 
around the building. 
Q. When was he in the village? 
A. He was alone most always when I saw him. 


POPOPOPOrPOrO 


(Shows witness paper.) 


Q. This is the bill you presented for the lime you sold ? 

A. Yes, sir; that is the bill; I know my son’s writing. 

The counsel for the defendant now produce the bill referred to 
by the witness, which the witness identifies as made by his son and 
signed by himself, and is endorsed “ Besser bill, August 1st, $28.80.” 
It is annexed, marked “ Exhibit 3.” 


468 Witness: Mr. Sutton paid the bill; we made it out to Mr. 
Kenyon; Mr. Kenyon told me to go to Mr. Sutton, and Mr. 
Sutton paid it. 
Cross-examined : 

Q. That is the bill that Mr. Sutton paid ? 

A. Yes, sir; I showed it to Mr. Kenyon; he looked at it and told 
me to go to Mr. Sutton. | 

Q. And you went and got the pay ? 

A. Yes, sir. 

~ You never had any conversation with Mr. Kenyon about this 
work ? 

A. I showed Mr. Kenyon the bill; he looked at it and said, “ Go 
to Mr. Sutton.” 

Q. I mean, in ordering the work, was it all ordered by Mr. Sutton ? 

A. Yes, sir; pretty much; once in a while Mr. Kenyon would 
tell me to bring some lime over. 

Q. I understand you to say Mr. Sutton was the one that made the 
arrangement with you about brick and lime? 

A. fie was the one I gave the first lime to. 

Q. He spoke to you in the first place? 

A. Yes, sir. 

Q. To furnish the lime for the building? 

A. Yes, sir; I didn’t furnish all the lime; some man over from 
Pewaukee furnished some. 

Q. When you were hauling what was Mr. Sutton doing about the 
premises ? 
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A. He was around there all the time with the men. 
Q. Was he apparently the general manager of the work ? 
A. It looked as though he was. 


(Objected to.) 


Witness: He was managing man around there when I was there 
always. 

Q. What did Mr. Kenyon do around there? 

A. I never saw him doing anything only walking about there; I 
never saw him doing anything. 


469 Re-examined: 

[Q.] You state that Mr. Sutton ordered the lime; first what did 
Mr. Kenyon do? 

A. When he ordered the lime? . 

Q. Did Mr. Kenyon talk to you about the lime? 

A. He did once or twice speak to me about lime. I didn’t draw 
it ‘all at once; he spoke to me once or twice about it. 


Recross-examined: 


Q. Simply said they wanted some lime down there? 
A. Yes, sir. 

Q. Is that what he said when he spoke to you? 

A. Yes, sir. 


Re-examined : 


Q. Where was it Mr. Kenyon spoke to you about it? 

A. At his house on Main street. 

Q. When he came to you and said he wanted some lime, when 
Mr. Kenyon came to you? 

A. In the village. 

Q. He met you on the street? 

A. Yes, sir. 

Q. He was alone? 

A. Yes, sir; near the old place where he used to live. 


Re-examined: 


Q. When was it? 

A. It was where he was living with Mr. Sutton, right on Main 
street. 

Q. Near the residence of Mrs. Sutton? 

A. Yes, sir. 


E. S. CHapwick, called by defendant, being sworn, testified : 


Q. You live in Watertown, and have lived there how long? 

A. I Have lived there 38 years. 

Q. And your business? 

A. Making brick. 

Q. Will you be kind enough to look at that bill? (Shows witness 


pa “Fe 
470 O. id you know John S. Kenvon in his lifetime? 


ERASTUS F. BROWN ET AL., &C., VS. SARAH 8. SUTION. $11 


I saw him once only. 

W here? 

At my brick yard. 

In Watertown. 

Yes, sir. 

Who was with him? 

He was alone. 

. What took place between you at that time, if anything, with 
rence to the purchase of brick ? 

A. He came and bought a car-load of brick. 

Q. When was that? 

A. On the 13th day of June, 1881. 

Q. And did he pay you at that time for it? 

A. I think he sent a draft either on Milwaukee or New York, I 
forget which. As soon as the brick arrived in Milwaukee it was 
unloaded. : 

Q. This is the bill which you made out to him for it? 

A. Yes, sir. 

Q. And is in your handwriting? 

A. Yes, sir. 


Defendants’ counsel offer the bill in evidence, and it is hereto 
attached and“marked “ Exhibit 4.” 

It is conceded by the complainant that the endorsement o.: “ Ex- 
hibit 4” is in the handwriting of Mr. John 8S. Kenyon. 
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Cross-examined: 


ie] Were those all the brick you ever sold him? 
. I think it was. I think there was just one car-load of brick, 
7,000 brick. 


Re-examined : 


Q. That was the only brick he purchased of you, one car-load ? 
A. That is all. 
Q. How did he come there? 
A. He came, I suppose, on the cars. I did not see him over 15 
minutes. 
Q. Do you know how he came to the yard? 
A. On foot. 
471 (. How far is that from the depot ? 
A. About two-thirds of a mile. 
Q. That is all the bill you ever had with him ? 
A. All I ever had. 


Jacos C. Van Hory, recalled on behalf of defendants: 


Q. You have heretofore been examined in this case as a witness 
for the plaintiff? 

A. Yes, sir. 

Q. And in that examination did you not say that you had made 
a bargain with Mr. Sutton to do the lathing on that building on the 
Breck place? 
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A. Yes, sir. 

Q. Will you be kind enough to look at that document? (Shows 
witness paper.) Is that a bill against the estate of John S. Kenyon 
for se athing, accompanied with the affidavit made by you? 

A. Yes, sir. 


(Objected to. The paper itself is better evidence.) 


Q. Did you swear to that before a notary public on the 25th day 
of July, 1882? 


(Objected to.) 


A. I did. I cannot remember the date? 

Q. It appears here on the 25th day of July, 1882. 

A. I ain’t sure what date it was. 

Q. Is this the bill for the lath about which you have previously 
testified ? 

A. Yes, sir. 

Q. Have you received the amount of that bill from the estate of 
John 8. Kenyon ? ; 

A. I have. 

Q. And after the presentation of this bill ? 

A. Yes, sir. 


Defendants’ counsel offer this bill in evidence; it is hereto at- 
. tached, and, by consent of counsel, a copy is taken instead of the 
original, which may remain in the hands of the executors, and the 
bill is as follows (marked “ Exhibit 5”): 


472 “John 8S. Kenyon’s Estate to J. C. Van Horn, Dr. 
“1881,Dec. 
“To lathing 1,913 yards, at 25 cts. ....-.--...-------.-- $47 82 
“2 and one-half days’ work, $2.00 .-_-.- ssiipaiihigheticsien seseipesiiadiie 5 00 
$52 82 


“* WAUKESHA Counry, \ 
Wisconsin, ™ 
“J.C. Van Horn, of the city of Oconomowoc, Wis., being duly 
sworn, doth depose and say: That the foregoing claim against the 
estate of John 8. Kenyon, deceased, is justly due and owing to this 
deponent; that no payments have been made thereon, and that 


there are no offsets against the same to the knowledge of deponent. 
“J.C. VAN HORN. [sEAt.] 


“Subscribed and sworn to before me, this 25th day of July, 1882. 
“LOUISA C. WILLIAMS, [sEat.] 
“Notary Public.” 


Q. During that summer did you see John S. Kenyon—the sum- 
mer of 1881? 

A. Yes, sir. 

Q. Frequently ? 

A. Quite frequently. 


— 
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Where did you see him? 
On the ground there at the new building. 
Where else? 
Walking around there; walking around the building. 
Where else ? 
I saw him in town, in the village, at his house, where Mrs. 
Sutton lived. 

Q. Elsewhere in the village? 

A. I met him occasionally on the street. 

Q. What was Mr. Kenyon doing around the Breck place ? 

A. He was not doing anything, only walking around at his leisure. 

Q. Examining the building, watching the thing as it went 
473 —s along. 
A. No; he didn’t seem to have any particular interest in it. 

Q. Did you ever see him boating? 

A. Yes, sir; he came across the lake to the house. 

Q. What distance is that? 

A. I think three-fourths of a mile. 

Q. Was he alone? | 

A. Sometimes he would come alone, and sometimes he would 
come with Mr. Sutton in the morning. 

Q. And what was he doing about the village when you saw him? 

A. Walking from the post office back to his home, I would meet 
him occasionally. 

Q. Alone? 

A. Yes, sir. 


POrPO PO 


Cross-examined : 


Q. I think you stated before when you were sworn that Mr. Sut- 
ton had the supervision of the work ? 

A. Yes, sir. 

Q. Mr. Kenyon did not appear to take any charge of it or any in- 
terest in the progress of the work, or do anything around there as 
boss, or anything of that kind? 


(Objected to.) 


A. No; he did not. 

Q. Did he seem to be managing the building, or taking charge as 
the superintendent there? 

A. He did not; not at all. 

Q. Mr. Sutton had the whole charge of it? 

A. Yes, sir. 


C. H. Van AtstINeE, called by defense, being sworn, testified : 


Q. You are one of the attorneys for the plaintiff in this case? 

A. Iam. I have resided in Oconomowoc for 11 years, and am an 
attorney-at-law. 

474 Q. Were you in 1880 the agent of the Hartford Fire Insur- 

ance Company at Oconomowoc? 

A. I was. 

Q. Did you know John S. Kenyon in his lifetime? 
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A. I did. 

Q. When did you first become acquainted with him ? 

A. I think in 1873. 

Q. a you knew him from that time up to the time of his death? 

A. I did. 

Q. I now produce a policy in the Hartford Fire Insurance Com- 
pany, No. 907, dated November Ist, 1880, and ask you if you, as 
agent of that company, issued that policy ‘ 2 

A. I did. 

Q. I call your attention to certain writing in red ink across the 
face of the policy, and ask you if you signed that? 

A. I did. 

Q. At whose request did you issue that policy ? 

A. At the request of John S. Kenyon. 

Q. Was it issued in your office—did he apply to you at your office? 

A. Well, I could hardly tell. He used to be over there consider- 
able, and he may have spoken to me some time when I was at Mrs. 
Sutton’s house. I do not recollect of his coming to the office about 
it, but he spoke to me either at Mrs. Sutton’s. house or somewhere 
else in the city of Oconomowoc. 

Q. Had he ever been at your office for anything of that kind ? 

A. I don’t think he ever came up into the otter. 

Q. He has passed your office? 

A. Yes, sir. 

Q. Your office is how far from where he lived on Main street? 

A. At that time it was about ten rods, in 1880, at the time this 

olicy was issued ; it was about ten rods from where Mrs. Sutton 

ived. At that time I was practicing law alone at my office in the 
city hall building in Oconomowoc. 

Q. How often did you see Mr. Kenyon about the city of Ocono- 
mowoc in 1879, 1880, and 1881? 

A. Oh, I saw him there very frequently, perhaps two or three 

times a week. 
475 Q. What was he doing? 

A. I have seen him walking to church; I have seen him 
sail on the lake in the summer time; I have seen him more fre- 
quently at Mrs. Sutton’s residence at Oconomowoc, Wisconsin. 

Q. Didn’t you see him walking anywhere but to church in 1880 
and 1881? 

A. Oh, yes; I have seen him about the town walking. 


Q. And when you speak of his sailing, do you mean rowing or — 


rervan 
have seen him do both rowing and sailing on the lake. 

Q. Did you see him at this Breck place during the erection of the 
house? 

A. I have seen him there a few times. 

Q. What was he doing there? 

A. He seemed to be simply there—not doing anything more than 
looking around. 

Q. Do you know how he came there? 

A. Sometimes he used to come there with a horse and carriage; 
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sometimes—well, I suppose he came on the lake, but I don’t know 
about that—yes, I know; I went over with him once. 

Q. In a boat? 

A. Yes, sir. 

Q. What was the distance, do you know, from Mr. Suttun’s house 
on Main street to this new place on the lake? 

A. I think about three-fourths of a mile. 

Q. At these times, when you saw him at the Breck place, was he 
accompanied or alone? 

A. I can hardly tell; Mr. Sutton, I think, was also there; I have 
seen him drive there several times with Mrs. Sutton and with Mr. 
Sutton—that is, I have seen them come into the driveway leading 
up to the house. 

Q. Have you seen him there alone on the Breck place? 

A. With no person there at all but himself? 
476 Q. I mean, so far as he was concerned, as to persons ac- 
companying him there? 

A. Well, I don’t know. 

Q. When you went over with him from the house on Main street 
to the Breck place, who did the rowing? 

A. We sailed over there. 

Q. Who managed the boat? 

A. I attended to the tacking—helped tack the boat; he did the 
sailing of the boat. 

Q. He was captain of the schooner ? 

A. Yes, sir. 

Q. When you saw him about the village was he alune or attended 
by any one? 

A. I have seen him alone, and I have seen him more frequently 
with Mrs. Sutton. 

Q. He was amusing himself about as any gentleman resorting to 
Oconomowoc in the summer amuses himself, was he not—fishing 
and sailing and riding ? 

A. Yes, sir; he would fish and ride and sail, but not to the ex- 
cess that some people do. : 

Q. He was not intemperate in his amusements ? 

A. No, sir. 

Q. He used to attend to business? 

A. Yes, sir. 

Q. You have talked to him on business, have you? 

A. No, sir; I have not, excepting that business that I transacted 
for him, and that was only a very few times. 

Q. This property is on the Breck place, so called? 

A. I did not examine it (examines policy); yes, sir; this policy 
was issued upon the property known as the Breck place. 


Defendants’ counsel offer the policy in evidence to be annexed as 
“Exhibit 6.” 
Cross-examined : 


477 Q. What buildings were in existence at the time that that 
policy was issued, and which that policy was meant to cover? 
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A. The old house. 

Q. That is called the old cottage on the Breck place? 

A. Yes, sir; and the barn that had been newly erected on the 
place; and the boat-house. 

Q. The main building was not commenced at the time this policy 
was issued? 

A. No; had not been commenced 

Q. What boat-house was this? 

‘A. It was the boat-house that stood upon the bank of the lake at 
the northwest portion of the lands there. 

Q. Who built it? 

A. That I don’t know. 

Q. State what you do know about it, if anything? 

. I know the boat-house was there. 

Did you see anybody at work on it? 

No. 

What was in the boat-house? 

That I do not know. 

You did not examine? 

I did not—not the inside of it. 

You have no knowledge as to who was the man that erected it ? 
I don’t know of my own knowledge. 

. You do not know whether Mr. Sutton worked on it and erected 
it or not? 

A. Not of my own knowledge. 

Q. What did you learn and from whom in relation to its being 
built; did you learn anything from Mr. Kenyon in relation to it? 

A. I did not. 

Q. You may state if you know—you say you have seen Mr. Ken- 
yon walking around the streets—you may state what you know, if 
anything, about his health. 

A. I know that he had spells when he was not well; I know that 
he — of his head a good deal; I know that he kept out of 

the sun as much as he could; that is about all I do know. 


478 Re-examined: 


Q. Most people visiting Oconomowoc in the summer keep 
out of the sun, do they not? 


No. 
(Objected to.) 


Q. How often were those spells—how frequent? 

A. I could not tell that; I have heard him say, frequently, that 
he had staid in a good deal to-day because the sun was hot. I have 
heard him say he was not feeling well to-day several times. Those 
times that I remember hetter were in—perhaps in—the years 1878, 
1879, and 1880. 

Q. How often during those three years did you hear him say he 
staid in because the sun was hot? ; 

A. I could not tell you; that would be guess work. 

Q. Was it neuralgia in the head he complained of? 
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A. I don’t think I ever heard him say what it was. 

Q. And about how often should you say you had heard him com- 
plain during those three or four years—the last three or four years 
of his life? 

A. Well, I don’t know; I met him a good many times, but how 
many times I heard him complain I could not tell. 

Q. It did not confine him to his bed? 

A. He was confined to his bed, but for what reason I do not 


know. 

Q. When was that ? 

A. Well, in 1878—it seems to me in the fall—he was quite sick ; 
maybe it was 1879; I mean the time he was said to have had a 
stroke of paralysis. 

Q. That was 1878? 

A. | think it was that or 1879. 

Q. When this endorsement was made on here in Sept., 1881, for a 
carpenter’s risk on the barn, that was done at Mr. Kenyon’s request, 
was it not? 

A.. No; I believe not; I think that endorsement was made at the 
request of Mr. Sutton; I am now sure it was, because Mr. Sutton 

paid me the $1.80. 
479 Q. Mr. Sutton’s mind was bright and active, and he was a 
careful, close business man, was he not? 

A. I thought that he was. 


Recross-examined : 


Q. You may state what the understanding was, if you learned, as 
to the trouble with Mr. Kenyon’s head? 


(Objected to as far as asking the witness for understanding.) 


Q. What was the general understanding by yourself and the 
friends, the intimate friends of Mr. Kenyon? 


(Same objection.) 


A. Well, I don’t know what the general understanding was. 
Q. So far as you do know, if you had any understanding ? 
A. I hadn’t any at all. 


H. C. Kocu, called by defense, being sworn, testified : 


I reside in the city of Milwaukee, and have so resided for 41 years. 
I am an architect, and have been for a good many years. 

Q. And were such architect in 1881 ? 

A. Yes, sir. 

Q. Did you know John S. Kenyon in his lifetime ? 

A. Yes, sir. 

Q. Did you have anything to do with him with reference to mak- 
ing plans for a new house he was to put up on what is known as 
the Breck place, in the city of Milwaukee? (Oconomowoc.) 

A. Yes, sir; I made the plan—I never knew the name of the 
place it went to. 

Q. Where did you first see Mr. Kenyon? 
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A. He called at my office in the spring of 1881. 
Q. Any one with him ? 
A. No, sir; he came alone. : 
480 Q. What was the effect of the conversation—what was it 
about? 

A. He came in with some sketches or pencil drawings that 
he had made, he and Mr. Sutton, or Mrs. Sutton, I don’t know 
which ; they wished to get working plans made for a dwelling to be 
erected near Oconomowoc, and I made a contract or agreement with 
him for a certain percentage I was to make those plans. We first 
made them as he requested, and kept increasing them, adding things 
to them, and he proceeded to get bids on them from contractors. 
Afterwards he told me he thought it would cost a little more than 
he intended to spend ; he thought he would have to curtail it ; but 
how much he did curtail it I don’t know. 

. How many times did you see Mr. Kenyon on the subject ? 

. It seems to me six or eight times. 

Where did you see him ? 

. At my office. 

. He would come in from Oconomowoc to see you? 

. Yes, sir. I did see him sometimes in the street. 

. In Milwaukee? 

. Yes, sir. 

. What appeared to be his state of heath and ability to do busi- 
ness ? 

A. I don’t think he was a very strong man, but he appeared quite 
well. 

Q. Went around alone? 

A. Yes, sir. 

Q. Understood what he was talking about? 

A. Yes, sir; he seemed to. I think once or twice Mr. Sutton was 
with him, but that was after the plans were nearly done. After they 
were nearly done and sent out to him to be examined then Mr. Sut- 
ton came in with him. 

Q. You did not send the plans out until after July, 1881, did you? 

A. No, sir; I believe not. They were sent back and forth several 
times. 

Q. Did you finally send in the plans until after he had received 

proposals ? 
481 A. Yes, sir; they were sent after the proposals were all in, 
but they had been sent out before that. 

Q. You finally sent them out after the proposals were all in? 

A 
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call your attention to a letter you wrote on the 13th of 
August, and ask you if it was not after that? 
A. Yes, sir; it was after this. 
Q. Did you have anything more to do with it after you had sent 
those plans out finally ? 
A. No, sir. The agreement was if he wanted me he would re- 
quest me to come out. 
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Cross-examined: 


Q. Who made those sketches that Mr. Kenyon brought in ? 

) A. That I don’t know, but I think he told me Mr. Sutton made 
them. 

Q. And you worked from those sketches in making your draft 
and plan ? 

A. Yes, sir; as to the size and the arrangements. 

Q. And when you had completed them you sent them out and 
they revised and changed them as suited their convenience? 

A. Yes, sir; I suppose so. There were changes suggested, and I 
made them for them. 

Q. As changes were suggested ? 

A. Yes, sir. 

Q. How often did Mr. Sutton come in with him? 

A. I think at least twice—it might have been three times—and one 
time Mr. Sutton came alone, and I think he had a note from Mr. 
Kenyon. Mr. Kenyon did not come with him, and he told me 
about some changes to be made. 

Q. Gave you some directions? 

A. Yes, sir. Bees 

Q. Was Mrs. Sutton with Mr. Kenyon—this lady here ? 

A. I have seen the lady with him, but I do not know 
482 whether it was in the office or not. They were in several 
times I understood from some of my clerks, and I was not 
there. 

Q. And Mrs. Sutton was with him ? 

A. Shemight have been, but I don’t remember. Once I distinctly 
remember I saw them come out of the coffee store; I spoke to him; 
he asked some questions; this lady was with him, and she walked 
along, and he stopped with me for a minute or two. 


CHARLES WICHMAN, called by defense, being sworn, testified : 


You reside in the city of Oconomowoc? 

Yes, sir. 

And you resided there in 1881 ? 

Yes, sir. 

And are a carpenter ? 

Yes, sir. 

. Did you do carpenter work on this house of Mr. Kenyon’s, on 
the Breck place ? : 
A. Yes, sir. 


(Shows witness paper.) 


Q. Please look at that document. Did you make and sign that 
affidavit ? 

A. No, I didn’t make it at all. 

Q. Is not that your handwriting ? 

A. No, sir; that is Mrs. Williams’. 

Q. Look at that signature ? 

A. That is inine. 
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Q. You swore to that, didn’t you? 

A. Yes, sir. 

Q. Did you present to the estate of John S. Kenyon after his 
death a claim of $12.50 for carpenter work for six and one-fourth days 
at two dollars a day, for this work on the Breck place ? 

“. I met Mr. Sutton once, and he told me I had better get a bill 
made out and give it to Mrs. Williams. I met Mrs. Williams on 
the street and told her how much it was, and she made out a bill. 

Q. And you signed it ? 

A. Yes, sir. 

Q. And you received this money from the estate of Mr. Kenyon ? 

A. Yes, sir. 
483 Q. This $12.50? 
A. Yes, sir; where that came from I don’t know. 


Defendants’ counsel offers in evidence this statement. It is 
marked “ Exhibit 7:” 


“John S. Kenyon’s Estate, to Charles Wichman, Dr. 
“1881, Dec. 
“To carpenter work, 6} days, at $2 ....---.-------------- $12 50 


“STATE OF WISCONSIN, 
“Waukesha County, 


“Charles Wichman, of the city of Milwaukee (Oconomowoc), being 
duly sworn doth depose and say that the foregoing claim against 
the estate of John S. Kenyon, deceased, is justly due and owing to 
this deponent; that no payments have been made thereon, and that 
there are no offsets thereon to the knowledge of this deponent. 

“CHARLES WICHMAN. [SKAL. ] 


“Subscribed and sworn to before me, this 25th day of July, 1882. 


The introduction of the paper in evidence objected to, but no 
objection is made to the copy being attached instead of the original. 


Q. Did you do any other work on that place except what is speci- 
fied in that bill? 
A. Yes, sir; I have been working for a good many years. 
Q. On the Breck place? 
A. Yes, sir; [ have been working there too. 
Q. Did you do any other carpenter work on the new house on the 
Breck place except what is specified in the bill? 
A. Yes, sir; I worked on the old place. That is not for the new 
building at all. That is on the old building. 
Q. Did you work on the new building? 
A. Yes, sir. 
484 Q. You were paid for it? 
A. Yes, sir; by Mr. Sutton. 
Q. Where were you paid for it—where did you get your pay? 
A. Always in the house. Mr. Sutton hired me. I have been 
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soqutints 1d with him for many years, and he told me he wanted me 
o to work. 
"§ Did Mr. Sutton always pay you? 
A. Always. He paid everybody there, all the carpenters he had. 
Q. Did Mr. Sutton always pay you? 
A. Yes, sir. 
2. Did you know John S. Kenyon? 
Ole - 


Ne e maid me—not on that place, at the time they lived on 
Main street? 

Q. He paid you money on the Main-street house? 

A. Yes, sir. 7 

Q. When you were doing carpenter work on the Breck place was 
Mr. Kenyon around there? 

A. Yes, sir. 


(Objected to.) 


Q. What was he doing around there? 

A. Not anything; once in a while he picked up a nail, a piece of 
old wood that lies around. 

Q. How did he get there? 

A. Sometimes with a boat, most of the time with a boat. 

Q. Anybody with him? 

A. Sometimes; yes, sir. 

Q. Sometimes he came alone? 


Sa 
. With a rowboat or sailboat ? 

A. If he has a rowboat he comes alone. It was a small boat he 
had to row himself. Sometimes he had company with a sailboat. 
They told me it was his sister, and sometimes Mrs. Sutton. I saw 
the whole family came over there. 


Cross-examined. 


Q. What was Mr. Sutton doing there? Bossing the whole busi- 
ness there? 


485 (Objected to.) 


A. It looked so to me. 

Q. He hired the men and paid them ? 

A. Yes, sir; what I know, so much as I know about it. 

Q. Was he at work around there ? 

A. Yes, sir; he worked all the time I was working. He | never 
came without working. 

Q. Do you know about his building the boat-house, working on 
it? 


(Objected to as not proper cross-examination.) 


A. Yes, sir; I worked on it myself, too; I helped him build it. 
Q. He was at work on the boat-house? 
A. Yes, sir; he told me how he wants it made. 

— 41—1053 
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(Defendants’ counsel moves to strike out the answer.) 


Q. Did Mr. Kenyon give you any orders about the work ? 

A. Not there. 

Q. Then you received all your orders for work around there from 
Mr. Sutton? 

A. Yes, sir. 

Q. Mr. Sutton paid you all except this bill, I understand you? 

A. That was for the old house. He paid me for all on the new 
building. I was doing something on the barn and Mr. Sutton paid 
me, and on the boat-house he paid me. 

Q. Did he ever pay you anything for the work on the old house? 

A. No, sir; Mr. Kenyon paid me that. 


Re-examined: 


Q. Did you make out bills when Mr. Sutton paid you? 

.A. No, sir; he paid every Saturday night. 

Q. You made out no bills? 

A. No, sir; we didn’t need any bills. I made no bill except the 
bill you have here. 


486 Recross-examined: 


Q. Who paid you the money on that bill that you made out to 
Mrs. Williams? 

A. Mrs. Williams paid me the money. 

Q. That is all you know; you don’t know where it came from ; 
you say you made out a bill to Mrs. Williams and you got your 
money ? 

A. No, sir; I don’t know where it came from; it may have come 
from New York for all I know. 


Re-examined: 


Q. How long after you made out that bill before you got the 
money? 

A. Not a great while; I cannot remember exactly. I was waiting 
until Mr. Sutton and Mr. Kenyon should come back. Then I heard 
that Mr. Kenyon was dead, and so I spoke to Mr. Sutton about it. 

.Q. You gave this to Mrs. Williams in July, 1882. How long after 
that before you got the money ? 

A. Last fall, wasn’t it? 


F. HvEBNER, called by defense, being sworn, testified : 


I live in Oconomowoc, and have lived there since 1879. 

a. In 1881 were you street commissioner of the city of Oconomo- 
woc 

A. Yes, sir. 

Q. Did you know John S. Kenyon in his lifetime? 

A. Yes, sir; I was acquainted with him. 

Q. I now produce and show to you two street commissioner’s 
receipts for highway taxes on real estate in Oconomowoc for the year 
1881, one of $2.50 and one of $1.00; one dated June 18th, 1881, and 
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the other September 16th, 1881. “Received of John S. Kenyon.” 
Are those signed by you? 

A. Yes, sir. | 

Q. And are they so far as they are written in your handwriting? 

A. Yes, sir. 
487 Q. I see there are two different dates there—what differ- 
ent taxes are those? 

A. That is I suppose for the property on Main street. (Refer- 

ring to the receipt of June 18th, 1881.) 


(The question is objected to.) 

(Plaintiff’s counsel moves that the answer be stricken out.) 
Q. What is the one of September 16th for? 

(Objected to.) 


A. I think for the Breck place. 
(Motion to strike out the answer by plaintiff’s counsel.) 


Q. Who paid you these sums of money ? 

A. That is pretty hard to tell. I could not swear to it. I think 
Mr. Sution did, but the property was assessed in Mr. Kenyon’s name, 
and I had to draw the receipts in his name the way the rules read. 
I am pretty sure Mr. Sutton paid me, but I would not like to swear 
to it. 


The receipts are offered in evidence and are hereto attached and 
marked respectively “ Exhibit 8” & “ Exhibit 9.” 


Cross-examined : 


Q. You say you do not know who paid you that money ? 

A. I should not like to swear to it, but I think Mr. Sutton paid 
me. If I remember right I was up to the Breck place and Mr. Ken- 
yon was not there, and Mr. Sutton asked me what I wished, and I 
told him the taxes were due on the Breck place. He thought I 
ought to collect the taxes of the party that owned just before; it was 
the fall it was bought; I told him he had to excuse me; I thought I 
ought to get it from them, and I think he paid it, and I had the re- 

ceipts all made out, and he paid me and took the receipt. 
488 . That was all there was of it? 
A. Yes, sir; I would not swear he paid me, but I am very 
positive he paid me both taxes. 

Q. You would not have given him the receipts unless he had 
paid you? 

A. No, sir. 


Re-examined: 


Q. Did you know Mr. Kenyon? 

A. Yes, sir. 

Q. How long did you know him? 

A. I think from 1873 or 1874 ; something like that. 
Q. You went to this Breek place to find Mr. Kenyon? 
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A. No, sir; I went over there because I had other business that 
way, and I thought as I had the receipt I would see Mr. Kenyon or 
Mr. Sutton ; there was no difference in the parties, you know. 

Q. Did you see Mr. Kenyon frequently ? 

A. Yes, sir. 

Q. Where? 

A. Walking on the streets, going to the post office. I once kept 
a meat shop there, and he came up there once in a while, but very 
seldom. I have seen him walking up to the depot. 

Q. How far is the depot from where he lived on Main street ? 

A. About half a mile; something like that. 

Q. Where else did you see him ? 

A. I think once when I was on the Breck place; did I or not? I 
think I saw him there once kind of sitting around and looking on. 

Q. Ever see him sailing or rowing ? 

A. No, sir; my business ain’t around the lakes much, but I saw 
him riding with Mrs. Sutton in the buggy. 

Q. Did you see him on the streets alone or with somebody ? 

A. I think he was generally with Mrs. Sutton. 

Q. Ever see him alone? : 
489 A. Yes, sir; I think he generally went to the post office 
when the trains came in. 


Recross-examined: 


Q. You say you saw him frequently with Mrs. Sutton? 

A. Yes, sir; riding in a buggy, and with Mr. Sutton riding in the 
wagon—saw him lots of times. 

Q. Did you see him in company with Mr. Sutton or Mrs. Sutton 
oftener than you saw him alone? 

A. Yes, sir. 

Q. Did you see him very often alone? 

A. No, not very often. I think the oftenest I saw the old gentle- 
man was with Mrs. Sutton. 

Q. Was he a strong, hearty man? 

A. No, sir; very sick looking; and he told me once, I remember 
positively, in 1880; when I came to collect my sprinkling money, I 
asked for Mr. Kenyon at the kitchen door, and I saw Mr. Kenyon 
in the house; we were good friends, and we got to talking, and he 
asked me what I wanted. and I told him I had called for my sprink- 
ling money, and he said I would have to wait and see Mr. Sutton; 
he fixes that. We got to talking about one thing and another, and 
he told me his health was very poor; he could not go out very much. 

Q. That was in 1880? 

A. Yes, sir. 


Re-examined: 


Q. What did he say was the matter with him? 


A. He said, “My health is very poor just now; I can’t go out 
much.” | 


GEORGE VILAs, called by defense, being sworn, testified: 
I live in Oconomowoc, and have lived there some 12 or 13 years. 
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Q. And what is your business? 
A. Lumber dealer. 


490 (Shows witness paper.) 


Q. apy you know John S. Kenyon in his lifetime? 

A. I did. 

Q. Did you furnish lumber for the construction of the new house 
on what is called the Breck place? 

A. Yes, sir. 

Q. To what amount? 

A. To the amount of the bill. 

Q. $1,283.76? 

A. Yes, sir. 

Q. And did you receive $500 on account on the 21st of November, 
1881, and $500 on account on the 13th of January, 18827 

A. Yes, sir. 

Q. That $500 received in January, 1882, you received from New 
York, did you not? 

A. Yes, sir. 

Q. By draft from Mr. Kenyon? 

A. Yes, sir. 

Q. Received in a letter from Mr. Kenyon, was it? 

A. Yes, sir. 

Q. And did you present a bill for the balance of $283.76 against 
the estate of John $ Kenyon? 

A. I did. 

Q. That was in March, 1883, was it not ? 

A. It was in the spring—March, 1883. 

Q. Have you received the amount of it from the estate of Mr. 
Kenyon? 

A. I have not. My bill was not sent in at the time of the other 
bills. Mr. Sutton when he came back from New York came around 
and got the amount; said he was getting the amounts to send in; 
they would be paid; and I thought that would be all that would be 
necessary, till a long time afterwards I found it was necessary to 
make out a bill and have it sent in. I found the other dealers had 
done so a long time before; then I went to Mrs. Williams and done 
so, but have not received my pay yet. 

Q. Did you receive from Mr. Kenyon a check to pay men employed 

on that house? 
491 A. Yes, sir; I think I did—yes, sir; I remember the cir- 
cumstance. 

Q. Men who had worked on the house ? 

A. I suppose so. 

Mr. Hurtsut: No, sir; what you know. 

A. He sent me this money to pay bills to certain men there, and 
I do not know, I cannot remember, just the particulars about it; I 
think it was for that purpose, but I do not know. 

Q. See if that memorandum at the foot of that bill indicates to 
you what it was; is that your handwriting? 

A. No, sir. 
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Q. How long had you known Mr. Kenyon in his lifetime ? 

A. From the time he came there to Oconomowoc. 

Q. Several years you had known him? 

A. A number of years; I don’t know exactly. 

Q. Did you have any personal dealings with him in respect to 
this lumber furnished for this house? 

A. I think Mr. Sutton made the arrangements for the lumber— 
the bargain for the lumber. 

Q. And your bills were rendered to Mr. Kenyon ? 

A. The account was charged to Mr. Kenyon and paid by Mr. 
Kenyon. 

Q. And did you see Mr. Kenyon frequently about Oconomowoc ? 

A. Yes, sir. 

Q. What did you see him doing? 

A. [used to meet him frequently on the streets and going to church 
—_ and there, as you would any man living in the same neighbor- 

Q. At the post office? 

A. Oh, yes, sir; every place, almost. 

Q. Walking and riding? 

A. Yes, sir. 

Q. Walking around the village alone ? 

A. Yes, sir; I met him alone often. 

Q. See him ever rowing or sailing ? 
492 A. I don’t know that I ever saw him; I was very little on 
the lakes myself. 

Q. Did you see him at the Breck place? 

A. I don’t know that I ever saw him there; I was never there 
oo but a very few times; I don’t know that I ever met him 
there. 

Q. You saw him on the streets of Oconomowoc the same as you 
would any one? 

A. Yes, sir. 

Q. What was his apparent condition ? 

A. I think his health was not very good. He used to talk with 
me quite frequently about it, and he complained, especially at the 
time he was building the house, that his head troubled him. 

Q. Headaches? 

A. His head troubled him; the thing seemed to worry him; his 
health was not good. 

Q. Complained of his head ? 

A. Yes, sir. | 

Q. Otherwise, seemed all right, did he? 

A. Why, he seemed all right. 

Q. But what the trouble was with his head you don’t know? 

A. No, sir; I don’t know. 


Cross-examined : 


Q. You made no arrangements with Mr. Kenyon about this lum- 
ber personally ? | 
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A. No, sir. I think Mr. Sutton made all the arrangements and 
ordered the lumber. 

Q. Did the whole business ? 

A. That is my impression. 

Q. You answered that you received money to pay—you think you 
received money to pay workmen; will you explain that; did you 
pay the workmen ? 

A. Mr. Kenyon was owing me a small bill, and he wrote me a 
letter—I don’t remember the date—enclosing a check to me, enough 

to pay my bill and also to pay certain other bills he was ow- 
493 ing there, and he wrote in his letter who he was owing and 

sent this check, one check to me for the full amount, and re- 
quested me to pay these other bills, you understand. 

Q. What were those other bills? : 

A. I had forgotten all about the matter. I cannot now recollect 
who they were that I paid; I think there were some three or four or 
more small bills. | 
. Around the town? 

. Yes, sir. I think—it seems to me this was the winter before. 
. Before they commenced building ? 

. That letter would show. Yes, sir; that is my impression. 
You don’t remember what they were ? 

. I cannot recollect; no. 

. Was it a large amount? 

. No, sir; small amounts. I guess some of them might have 
been $15 or $20—I cannot remember. It seems to me I paid Van 
Horn, and it seems to me—— 

Q. You can’t tell who else you paid? 

A. No, sir. 

Q. Nor what the bills were ? 

A. No, sir. 

Q. Nor for what the bills were for ? 

A. No, sir; I remember the circumstance. 

Q. I will ask you as to the fact whether Mr. Kenyon was not a 
feeble, weakly man to all appearances ? 

A. Yes, sir; he seemed to be the last fall he was there. I never 
knew before but what he was enjoying good health, but at this time he 
complained to me about his health and the trouble with his head ; 
before this time I never supposed but what he enjoyed good fair 
health. - 

Q. Did you see him ride around much alone? 

A. I don’t think I did. 

Q. Was not it a fact that Mrs. Sutton was usually with him, or Mr. 
Sutton ? 

A. I think very likely ; it is my impression that they were. I 

don’t he was riding alone much. 
494 Q. As a matter of fact he was accompanied either by Mr. 
or Mrs. Sutton generally ? 

A. I think he was generally with them. 

Q. And this continued during the time you were acquainted with 
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A. Yes, sir; he always lived with them. I saw him gu to church 
with them. ‘They were, of course, generally together—a goud deal 
of the time at least. Of course I saw him alone at times. 


Re-examined : 


Q. This bill for lumber seems to have been rendered September, 
October, and November, 1881. You say Mr. Sutton ordered it— 
how did it come to be charged to Mr. Kenyon ? 

A. I supposed he was acting as agent for Mr. Kenyon. 

Q. Did he tell you to charge it to Mr. Kenyon? 

A. I don’t remember there was anything said about it. I under- 
stood Mr. Kenyon was building the house, and I know Mr. Kenyon 
had also talked with me—I think him and Mr. Sutton talked with 
me together, but I understood that Mr. Kenyon’s health was poor, 
and that Mr. Sutton was attending to the business, as I supposed, 
and I know that Mr. Kenyon came to see me before he went East 
in regard to the payment for the lumber, but Mr. Sutton made the 
bargain for the lumber and ordered lumber from time to time. 

Q. Mr. Kenyon made the payments ? 

A. Mr. Kenyon paid me $500 before he went East, and sent me a 
check for $500 more from New York. 


Recross-examined : 


Q. You knew nothing about his acting as agent for Mr. Kenyon? 

A. I don’t think there was anything said. I don’t think Mr. Sut- 

ton told me to charge it to Mr. Kenyon or the thing was 

495 mentioned, but I charged it to Mr. Kenyon as I supposed 
that was right. 


H. LoRvLEBERG, called by defense, being sworn, testified : 


Q. You have been examined as a witness for the complainant 
before in this case ? 

A. Yes, sir. 

Q. You reside in Oconomowoc? 

A. Yes, sir. 

Q. And your business is— 

A. Hardware. 7 

Q. You knew John S. Kenyon in his lifetime? 

A. Yes, sir. 

Q. You did quite a quantity of plumbing, did you not, in the 
house on Breck place? 

A. Yes, sir. 

Q. Did you render bills for the work you had done? 

A. Yes, sir. 

Q. How did you receive pay ? 

A. Mr. Sutton eh me a check—I think something over $200. 

@. Whose check ? 

A. If I remember right it was his own check. He gave mea 
check on the bank there; I think it was his own. 

Q. You think it was Mr. Sutton’s own check, do you ? 

A. I think so. 
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Q. What was the amount of that check ? 

A. I think it was somewhere about $200—it was a balance of 
sy he had in the bank that he gave me before he went to New 

ork. 

Did you receive any money sent to you from New York ? 

Yes, sir. 

From whom did you receive that? 

. John S. Kenyon, 

To whom did you make out the bills for the work you did ? 

. John S. Kenyon, I think. 

Who ordered the work ? 

. Mr. Sutton. 

How did you come to make the bills out to Mr. Kenyon ? 

. I understood that Mr. Kenyon bought the property and began 

the account with Mr. Kenyon. 

496 Q. Did Mr. Sutton tell you to begin the account with Mr. 
Kenyon ? 

A. Not as I know of, not that I recollect. 

Q. Did send the account to Mr. Kenyon at New York ? 

A. Yes, sir. 

Q. This bill of yours which is made out to Mr. Kenyon and is 
dated January 6th, 1882—did you send that bill to Mr. Kenyon at 
New York ? 

A. Yes, sir. 

Q. There is an endorsement in Mr. Kenyon’s handwriting “ No- 
vember 21st, check; January 12th, check, $200, and cash $5. Did 
he send you a check of $200 from New York on or about the 12th 
of January, 1882? 

A. About two weeks before he died he sent me a check for the 
balance with the ee of $10, I think—the $10, or whatever the 
amount was, Mrs. Williams paid me. The reason he sent me the 
check less ten dollars I did not ask him. I thought he was coming 
home so soon I would not ask him. I paid some bill and sent to 
him. I thought he might have got it mixed. 

Q. You made a claim against the estate of Mr. Kenyon for the 
balance ? 

A. Yes, sir. 

Q. And gave it to Mrs. Williams and she forwarded it to New 
York ? 

A. Yes, sir. 

Q. You received it from her afterwards ? 

A. She brought it to me at the store. 

Q. How long did you know Mr. Kenyon? 

A. Twelve years. 

Q. How much did you see of him in Oconomowoc for the last few 
years of his life? 

A. I met him probably every week two or three times. 

Q. Where? 

A. Frequently in my store—he was a good friend of mine—and 
at the house often. 

Q. Whose house? 

42—1053 
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: A. Mr. Sutton’s house. 
Q. He boarded with Mr. Sutton ? / 
497 A. I suppose so; I did not know the arrangements. | 


Q. Did you see him at the postoffice ? 

. I saw him go to the postoffice. ) 
See him about the village? 
Yes, sir. 
Sailing and rowing on the lakes? 
Saw him sailing once or twice. 
See him rowing ? 
No; I can’t say I saw him rowing. 
Who was he with when you saw him sailing? 
Mr. Sutton; I have been out with him several times myself. 
Who managed the boat when you were with him ? 
. Mr. Sutton; I went out with Mr. Kenyon and Mr. Sutton. 
When you saw him about the village, and when he came into 
your store, was he alone or with anybody ? 

A. A great many times he was with Mr. Sutton, and then again 
he wasalone. * 
Q. He seemed to be a man who understood what he was about ? 


OPOrPOreororor 


. Yes, sir. 
. Did he appear to be ill at all? 
He complained about his head several times. 
. When was that, what year? 
. Just when he began the building—1880. 
. Fall of 1880 or 1881? He died January, 1882. 
. It was just before he began the building—before the time he 
went at the plans. ; 
. What was the trouble with his head—did he say ? 

A. No; he said his head pained him very much. 

Q. How often did he tell you that? 

A. Most particularly that one time, because he was very bad then. 
He told me several times he felt badly. 

Q. What was this particular time ? 

A. At his house, he came to the door. He had told me to 

498 get the plans of the building to make figures—estimates. He 
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seemed to be very much troubled that day ; he seemed to be ‘ 
mad that I had come for the plans. He seemed very nervous. 
Q. He was dressed ? 
A. Yes, sir. 
_ 
Cross-examined : Gi: 
Q. I would ask whether or not it was a fact that Mr. Kenyon was 
rather in failing health ? 4 
A. Yes, sir; [ should judge so. 
Q. = was not what you would regard as a hearty, healthy. man? 
A. No, sir. 
Q. Was it not a fact that as a general thing when he was out he 
was accompained either by Mr. or Mrs. Sutton? j& 


Yes, sir. | ; 
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Q. Did they not, either one or both of them, accompany him in 
his drives around the county as a general thing? 
A. Yes, sir. 


AmunpD Srmons, called by defense, being sworn, testifies: 


. You live in Oconomowoc? 
Yes, sir. 
You are a house and sign painter? 
. Yes, sir. 
Used to be of the firm of Simons & Rice? 
. Yes, sir. 
Did you know Mr. Kenyon in his lifetime? 
. Yes, sir. 
. Did you do some work in painting this house on the Breck 
place? 
A. Yes, sir. 
Pi Did you make out bills for the work you did on the Breck 
ace? . | 
: A. Yes, sir. 
Q. To whom were they made out? 
A. Mr. John S. Kenyon. 
Q. How did you come to make them out to him? Who ordered 
the work? 
499 A. Part of the work Mr. Kenyon told me to do, and part 
of the work Mr. Sutton ordered me to do. 
Q. And who paid you? 
A. Some bills Mr. Kenyon paid me, and some Mr. Sutton. 
Q. Can you tell which of these three bills I have shown you Mr. 
Kenyon paid you? 
A. I ain’t positive; no, sir. 
Q. Whether Mr. Sutton ordered the work, or Mr. Kenyon ordered 
the work, you made out the bills to Mr. Kenyon? 
A. Mr. Sutton ordered me to do some work, and Mr. Kenyon. 
Q. You made out the bills to Mr. Kenyon? 
A. Yes, sir. 
Q. Why did you make out the bills to Mr. Kenyon for the work 
Mr. Sutton ordered you to do? 
A. Those are the bills I made out to Mr. Kenyon, the place— 
Q. I say why did you make out a bill to Mr. Kenyon for the work 
Mr. Sutton ordered you to do? 
A. I don’t know—it was apes to be Mr. Kenyon’s place. 
, Q. After the death of Mr. Kenyon, and in July, 1882, did you 
make an affidavit as to the balance due you for work done on that 
place. 
. Yes, sir. 
. And swear to it before Louise C. Williams, notary public? 
. I don’t know if I swore to it. 
. This is your handwriting and your signature? 
. Yes, sir. 
Q. You made it out to present to Mr. Kenyon’s estate? 
A. Yes, sir. 
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Q. How did you come to do that? 
A. I done the work over there. 
Q. Who told you to go to Mrs. Williams? 
A. She was attorney for that business; I gave it to her and told 
her to collect it. 
500 Q. Did Mr. Sutton tell you to go there and have the bill 
sent against the estate ? 
Yes, sir. 
var receive the amount of that bill? 
I did. 
From the estate ? 
Yes, sir. 
Did you see Mr. Kenyon in 1881? 
I ain’t positive I saw him. 
When you were painting this house and doing this work? 
Yes, sir. 
Where did you see him? 
I saw him over to the Breck place. 
Where else? 
Around Mr. Sutton’s. 
Where else? 
He was down at the shop. 
. Where is your shop with reference to where Mr. Sutton lived 
on Main street? 
A. Not far from there. It isin Small’s building. Four or five 
rods, I think. : 
Q. Where else did you see him ? 
A. On the street. 
Q. What was he doing on the Breck place when you saw him 
there? 
A. I didn’t see him doing anything particularly. 
Q. How did he come there? 
A. Sometimes in a boat. 
Q. Come in a boat alone? 
A. Sometimes I seen him alone, and sometimes he was with Mr. 
Sutton. 
Q. Did he come in a wagon ? 
A. Yes, sir. 
Q. Sometimes alone? 
A. I did not see him alone in a buggy. 
Q. Did you see him alone in the street ? 
A. Yes, sir. 
Q. He acted like anybody else? 
A. Yes, sir. 
Q. Did not see anything the matter with him, did you? 
A. No that I know of, sir. 
a. Were you examined on the part of the plaintiff at Oconomo- 
woc 
A. Yes, sir. 


501 Cross-examined : 
Q. Did you ever regard him as a healthy, robust man? 
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. He did not seem so to me. 


> 


Re-examined : 


What was the matter with him ? 

. I didn’t ask. 

How did he seem? 

He seemed to be kind of sickly. 

In what respect? 

I could not tell. 

How old a man was he? 

He must be over 60. 

Seemed to be growing old, didn’t he? 
. Yes, sir. 


POPOoPOoPOrO 


ABert Hogg, called by defense, testified : 


Q. Where do you reside? 

A. Oconomowoc. 

Q. How long have you resided there? 

A. Nine years. 

Q. What is your business? 

A. Laborer. 

Q. Did you know John S. Kenyon in his lifetime? 

A. Yes, sir. 

Q. I want you to look at that bill and those two affidavits made 


by you. 
(Shows witness papers.) 


Q. During the summer of 1881 were you employed about this 
Breck place’ | 

A. Yes, sir. 

Q. Before Mr. Kenyon went to New York, before the last time? 

A. Yes, sir. 

Q. In November, 1881, did Mr. Kenyon employ you to do any- 
thing? | 

re He employed me ever since he bought that place there. 

Q. What to do? 

A. Labor, work. | 

Q. What took place between you and Mr. Kenyon in November, 

| 1881, just about the time he went to New York? 
502 A. He gave me the keys and told me to take charge of the 

lace and see that everything was all right until he came 

back; he would make it all right when he came back. 
. How long did you have those keys? 
. Until he got back. Do you mean the last time? 

Y 


es. | 
I had them until I believe it was the middle of March. 
And then what did you do with the keys? 

Gave them to Mr. Sutton. * 
. That was after Mr. Kenyon’s death ? 

. Yes, sir. 


Q. And in November, 1881, Mr. Kenyon gave you these keys and 
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said you should take care of the place when he was away, and he 
would make it all right when he came back? 

A. Yes, sir. 

Q. And you looked after the place after that until you gave up 
the keys to Mr. Sutton? 


(Objected to and motion to strike out the question by plaintiff.) 
A. Yes, sir. 
Q. How long before Mr. Kenyon went to New York this last time 


was it he gave you these keys? 
A. The day before he left. 


Q. What did he say at that time, if anything, in regard to your, 


keeping a good watch of the place while he was gone ? 

A. He said to keep a good, sharp watch at the place until he came 
back, and he would make it all right. 

Q. Make it all right as to the pay ? 

A. Yes, sir. 

Q. Did you make out and present to the estate of Mr. Kenyon in 
August, 1882, a bill for watching the place? 

A. Yes, sir. 

Q. Is that the bill, and is that the affidavit which you made? 

A. That is mine; yes, sir. 
503 Q. You swore to it before Louise C. Williams, notary 
ublic? 

A. Yes, sir. 

Q. How did you happen to make out that bill and go to Mrs. 
Williams? — 

A. Mr. Sutton told me whatever I had to send in, to go to Mrs. 
Williams. 

Q. And did you receive from the estate afterwards the amount of 
your bill? 

A. Yes, sir. 

Bill offered in evidence by defense and is objected to by plaintiff, 
and by consent of counsel a copy is received instead of the original. 


(Exhibit 10.) 
John S. Kenyon’s Estate to Albert Hoge, Dr. 


November 7th, 1881, to 6 days’ labor at $1.50 per day_-__-- $9 00 

March 12th, to 4 months’ care of house and grounds, from 
November 12th, 1881, to March 12th, 1882.___________ 60 00 
BE seis nctiapiretine meee sblicivcveneiisnianienionit $69 00 


STATE OF WISCONSIN, aes 
County of Waukesha, { ~* 


Albert Hoge, being duly sworn, deposes and says that the above 
bill is just and true for services rendered to and for the said John 
S. Kenyon; that no part of the same has been paid, but is still due 
to aie and that there is no offset that your deponent is 
aware of. 


ALBERT HOGE. 
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Subscribed and sworn to before me, this Ist day of August, 1882. 
LOUISE C. WILLIAMS, 
Notary Public. 


Q. How did you come to make these two affidavits which I have 
shown you? 

A. Mr. Kenyon told me he would make it all right, so I sent in 
the bills. 

Q. These affidavits were made before Mrs. Williams, notary 
public. 

A. Yes, sir. 
504 Q. This six days’ labor in November, 1881, at a dollar and 
a half a day; what work was that? 

A. Cleaning around the house and inside the house. 

Q. Was that after they had left? 

A. Yes, sir. 

Q. Did he tell you to do that work before he left ? 

A. Yes, sir. 


Cross-examined : 


. This 6 days’ labor in November you have in your bill here, 
$1.50 per day; who employed you to do that work? 

A. Mr. Kenyon. 

Q. Mr. Kenyon himself, personally ? 

A. Yes, sir. 

Q. Did not Mr. Sutton speak to you about the work ? 

A. Not that I recollect—not before they went to New York ; but 
Mr. Sutton told me the same day, the same time that Mr. Kenyon 
told me to keep a sharp watch on the place. 

Q. Were they together? 

A. They were together. 

Q. Where were you? 

A. At the new building. 

Q. How came they both to speak to you at the same time and 
tell you to keep a good, shap watch of the place ? 

A. Mr. Kenyon told me first, and then Mr. Sutton came at the 
same time out of the house; then Mr. Sutton told me too. Mr. Ken- 
yon stood talking to me and telling me about it; then Mr. Sutton 


came out of the house and told me too. 


Q. While Mr. Kenyon was still standing there? 

A. Yes, sir. 

Q. Who handed you the keys of that house? 

A. Mr. Kenyon. 

Q. Did Mr. Kenyon have the keys ? 

A. Yes, sir; he gave me the keys of the house. 

Q. Did not Mr. Sutton give you the keys of the house? 

A. No, sir; Mr. Diane gave me the keys when he left. 
505 Q. Were you employed all the while there at the house 
during that four months ? 

A. Well, I was not all the time every day right there. Mr. Ken- 
yo:: told me I would not need to be there all the time, just to look 
so that everything would be all right. 
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Q. All there was to do was simply for you to look around and see 
if everything was all right | 
A. Except those six days there was lumber to pile up round 
there. 
Q. How much lumber was there to pile up? 
A. Not a great deal. 
Q. How many days were you engaged in piling up that lumber ? 
A. I was cleaning that house there; that was during the six days. 
Q. I mean on the four months’ time, how steadily did you work 
during that four months—how many days’ work did you do during 
that last four months ? 
A. I don’t remember now. 
Q. Were you there one day a week—did you go over once every 
week during that four months? 
A. Yes, sir; and oftener. 
Q. How often did you go? 
‘A. I went mostly every evening after six. 
Q. After you got done work sometimes you went over there and 
looked to see if it was all right? 
‘A. Yes, sir. 
Q. Was not that all you did during that four months—only just 
go over after six and take a look at it? | 
A. That is what Mr. Kenyon told me—— 
Q. Answer my question. Is not that all you did? 
A. I don’t understand. 
Q. Answer my question ; just answer yes or no. 


(Question read.) 


A. Yes. 
Q. Was there a price agreed upon you were to be paid? 
A. No, sir. 
506 Q. You were at work for other people during that four 
months? | 
A. Yes, sir. 


Q. And got your regular wages, did you not? 

A. Yes, sir; certainly. 

Q. Do you think you made out an honest bill when you charged 
that $60 for four months? 

A. I think I did. 


(Objected to as immaterial.) 


Q. You have a little feeling toward Mr. Suiton, have you not? 

A. No, sir. 

Q. Didn’t he tell you you made out a false bill ? 

A. No, sir. The justice of the peace wrote back that Mr. Sutton 
gave him advice; that is all I know about it? 

Q. It was after that-you made out other affidavits, was it not? 

A. Yes, sir. 

Q. After you made out this bill and sent it to New York, did you 
not receive notice that Mr. Sutton had given them advice that the 
bill was wrong ? 


} 
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. That the bill was not so much ? 
. That the bill was not so much as you made it out? 
. Yes, sir. 
Then you made those other affidavits ? 
. Yes, sir. 
. You got up other affidavits to sustain your bill, didn’t you ? 
I made an affidavit to send back again. 
. Didn’t you have a little feeling toward Mr. Sutton because he 
put you to that trouble? 
._ A. No, sir. 

Q. Did not you give Mr. Sutton the keys as soon as he returned 
from New York ? 

A. As soon as I seen him I gave him the keys; he came to me 
and wanted the keys, and I gave them to him. 

Q. How came you to give him the keysif Mr. Kenyon gave them 
to you? 

A. As soon as Mr. Sutton came I gave him the keys. I 
507 knew Mr. Kenyon was dead, and I knew Mr. Sutton wanted 

them as soon as he was home. 

Q. What time did you give him the keys? 

A. I don’t recollect. 

Q. Did you have charge of the property any after you gave Mr. 
Sutton the keys? 

A. No, sir. 

Q. Then you swear that Mr. Sutton did not give you the keys 
when Mr. Kenyon and he were together? 

A. No, sir; Mr. Kenyon gave me the keys. 


The defendants offer in evidence certified copy deed, John S. Ken- 
yon to Sarah S. Sutton, dated July 1st, 1874, of lot 10, in the village 
of Oconomowoc. Acknowledged July 17th, 1874, and recorded in 
vol. 59 of Deeds, pages 170 and 171. 


(Objected to by plaintiff’s counsel for the reason it is not material.) 

Marked “ Exhibit 11” and hereto attached. 

Defendant’s counsel offers also a deed, James C. Hitchcock to John 
S. Kenyon, of the same premises, dated 28 April, 1874, and recorded 


in vol. 48 Deeds, page 155, in the office of the register of deeds of 
Waukesha county. 


OPOroOPo> 


(Objected to for the same reason.) 
Marked “ Exhibit 12” and hereto attached. 


Also a deed of the heirs of Samuel Breck, deceased, to John S. 
Kenyon, dated 23d of September, 1880, of the Breck property in 
question, acknowledged 28th of September, 1880, and recorded Oc- 
tober 4th, 1880, in vol. 56 of Deeds, page 97. 


Marked “ Exhibit 13” and hereto attached. 
508 Also the policy of insurance in the Insurance Company of 


North America, dated November 2d, 1881, for three years, to 
43—1053 
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John S. Kenyon, upon the Breck property, spoken of by Mrs. Louisa 
C. Williams in her testimony on behalf of the plaintiff. 


Marked “ Exhibit 14” and hereto attached. 


Counsel for defendants now produces and offers in evidence a bill 
and order made out to John S. Kenyon by W. K. Washburn, a wit- 
ness who was examined on behalf of the plaintiffs, and they are an- 
nexed, marked “Exhibit 15” and “ Exhibit 16.” 


Counsel for plaintiff admits that these papers are in the hand- 
writing of the witness, W. K. Washburn, but objects to the materi- 
ality of the testimony. 


(Adjourned to September 1st, 1883.) 
EXHIBIT 1. 


No. 308 East 124 Street, New York City, Jan’y 16th, ’82. 


Mr. Young. 

Dear Sir: I wish you would bill for me a single horse wagon 
such as I talked with you about before I left Cooney, and as good a 
one as you can for $40 dollars, and have it done on first of April; I 
want it about like Geo. Shufeldt, 23 in. skein and with square box ; 
also bottom and sides suitable for hauling gravel or manure, and 
painted anything but red. Let me know if you will build it. 

Yours, «e., JOHN S. KENYON. 


509 I would like it so that I can haul a boat to go fishing. 
Exhibit 1, Fr. Bloodgood, examiner. 


EXHIBIT 2. 


: 308 East 124 Street, New York, Feb. 9, ’82. 
Mr. William Young. 

DEAR Sir: Some time before Mr. Kenyon’s death he said to me 
he had ordered a wagon built by you—a one-horse sort of handy 
farm wagon. If he gave you the order please have it completed by 
April 1st or about that date. I shall probably be in Oconomowoc 
by that time. 

Write me if Mr. K. ordered on receipt of this, and oblige 
C. T. SUTTON. 


Exhibit 2, Fr. Bloodgood, examiner. 
EXHIBIT 3. 
Oconomowoc, July 25th, 1881. 

Mr. Kinien to Wm. Besser, Dr. | 


May 20. To 10 bu. lime @ 35c-----..---.. 2. ---------- $3 50 
94. é“c 10 6“ “6 sy he Ee ES NS ESR Oe 3 50 
Junel5d. “ 5“ & ELS, RE SE eT Le e ET ee nee 1 75 
20). o6 7 6c 6c “ a Sn Fl a y 45 
93. 6 8 6c é“ 66 ag IES gE BEN eNO RS ee are AE, 9 80 


os ee A eae eis cncmacntrinintinaudinisin 60 


= 
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M: *. 36): * ile * Bs cc tutcncisb ae 3 50 
B.. © 3':B* ele - Fico wncinttindtieabieid 60 
3: -* 36° Hee. * BiGiicscdc con. inte 3 50 
2. @. 3 :% «te 9 Bis cwncccdteindeieees 30 
duly 9. ~ 36." Hee © GG@ic.ccnc cence 5 25 
510 99 6c 9 é 6c ‘cc gh ER GORE RR ME Cg 70 
$28 45 
Ds TN ericees cock cantite cncnts recnseetheaiincinneaeeane 35 
$28 80 
Rec’d paym'’t, 
W. BESSER. 


(Endorsed : “ Besser bill. Aug. 1. $28.80. Paid.”) 
Exhibit 2, Fr. Bloodgood, examiner. 


EXHIBIT 4. 
John S. Kenyon, Esq., to D. S. Chadwick, Dr. 


1881. | 
June 13th. To 3,500 selected brick @ $6.00 --.----..---.-. $21 00 
“ 3,500 common chimney brick @ $5.00 -._--- 17 50 
$38 50 


Received payment, 
D. 8. CHADWICK. 


(Endorsed:) D. S. Chadwick. Bill of brick. Paid $38.50 June 13, 
81. 


Exhibit 4, Fr. Bloodgood, examiner. 
Dollars, 1,000.00. Number 907. 


The Hartford Fire Insurance a = Incorporated 1810. 
Charter Perpetual. Hartford, Conn. — 


. By this policy of insurance, in consideration of the receipt 
511 of ten dollars and of the agreement and conditions herein 

contained, do insure John 8S. Kenyon to the amount of one 
thousand dollars, as follows: 

Six hundred dollars on his frame shingle-roof dwelling-house, oc- 
cupied or unoccupied ; three hundred dollars on his frame shingle- 
roof barn, occupied or unoccupied ; and one hundred dollars on his 
frame shingle-roof boat-house, occupied or unoccupied, said dwell- 
ing-house, barn, and boat-house being situated on the south bank of 
La Belle lake, and next west of the north and south quarter line of 
section 32, of the town of Oconomowoc, Wisconsin : 

1. Against all such immediate loss or damage sustained by the as- 
sured asmay occur by fire to the property above specified, not exceeding 
the sum insured nor the interest of the insured in the property, except 
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as hereinafter provided, from the first day of November, eighteen 
hundred and eighty, at twelve o’clock noon, to the first day of No- 
vember, eighteen hundred and eighty-three, at 12 o’clock noon, the 
amount of loss or damage to be estimated according to the actual 
cash value of the property at the time of the fire, which shall in no 
case exceed what it would then cost to replace the same, deducting 
therefrom a suitable amount for any depreciation of such property 
from use or otherwise; and to be paid to the assured or his legal 
representatives sixty days after the notice and satisfactory proofs of 
the same are made by the assured and received at their office in Chi- 
cago, in accordance with the terms of this policy hereinafter men- 
tioned ; and this company shall not be liable until the actual pay- 
ment of the premium, nor for loss by theft at or after a fire, nor 
for loss caused by invasion, insurrection, riot, civil commotion, mil- 
itary or usurped power; nor for any loss by fire where such fire is 
occasioned by the fall of any building insured, or of any 
512 _— building containing the property aansell or any part of such 
buildings; nor for any consequential or constructive damages 
to any building beyond what it would cost to repair or replace the 
same, whether such damage result from municipal ordinances or 
laws regulating or prohibiting the reconstruction or repairs of build- 
ings or otherwise, &c. 
his policy is made and accepted on the above express conditions, 
but shall not be valid unless countersigned by the duly authorized 
agent of the Hartford Fire Insurance Company at Oconomowoc, 
Wisconsin. 
In witness whereof the said Hartford Fire Insurance Company 
have caused these presents to be signed by their president and at- 
tested by their secretary, in the city of Hartford and State of Con- 


necticut. 
GEO. L. CHASE, President. 
J. D. BROWNE, Secretary. 


Countersigned at Oconomowoc, Wis., this 1st day of November, 


1880. 
C. H. VAN ALSTINE, Agent. 


Said policy endorsed as follows: “In consideration of one and 
15 dollars extra premium, thirty days’ permission is given to use 
the barn insured under this policy to do carpenter work in. Dated 
Sept. 15th, 1881. C. H. Van Alstine, agent.” 


Exhibit 6. Fr. Bloodgood, examiner. 


EXHIBIT 8. 


STREET COMMISSIONER’S OFFICE, 
Oconomowoc, Wis., June 18, 1881. 
Received of J. S. Kenyon two ;°% dollars in full for highway 
taxes and fees on real estate and personal property in the city of 
Oconomowoc, for the year 1881, as appears on the highway tax-roll 
for said year. 


? 
' 
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Real estate: Valuation of, 2,500; tax, $2.50. 
Personal property: Valuation of, —; tax, —. 
F. HUEBNER, 


Street Commissioner. 
Endorsed : Taxes 1881. Oconomowoc, Breck, paid $2.50. 
Exhibit 8. Fr. Bloodgood, examiner. 


513 EXxuHIsir 9. 


STREET CoMMILSIONER’S OFFICE, 
Oconomowoc, Wis., Sept. 16, 1881. 


Received of John Kenyon one dollar in full for highway taxes 
and fees of real estate and personal property, in the city of Ocono- 
mowoc, for the year 1881, as appears on the highway tax-roll for 
said year. 

Real estate, valuation of, —; tax, $——. 

Personal property, valuation of, 1,000; tax, $100. 

F. HUEBNER, 
Street Commissioner. 


Endorsed: Tax bill 1881. Oconomowoc. $1.00. Paid Nov. 21, 
Exhibit 9. Fr. Bloodgood, examiner. 


Exuisir 11. 


STATE OF WISCONSIN, pbs 
Register’s Office, Waukesha County, 


I, Andrew McKee, register of deeds of said county, hereby certify 
that the annexed copy of warranty deed has been by me compared 
with the original thereof as recorded in vol. 59 of deeds, on pages 
170 and 171, and that the same is a correct transcript of such origi- 
nal record and of the whole thereof. 

Witness my hand and official seal this 24th day of July, A. D. 


1882. 
ANDREW McKEE, 

Register of Deeds, 

_ By W. H. STEPHENS, Deputy. 


‘Exhibit 11. Fr. Bloodgood, examiner. 


Warranty Deed. 


John S. Kenyon to Sarah S. Sutton. 


This indenture, made the first day of July, in the year of 

514 our Lord one thousand eight hundred and seventy-four, be- 
tween John S. Kenyon, of the city and county of New York 

and State of New York, party of the first part, and Sarah S. Sutton, 
now of Oconomowoc, in the State of Wisconsin, party of the second 

art: 

‘ Witnesseth that the said party of the first part, for and in consid- 
eration of the sum of two thousand dollars to him in band paid by 
the said party of the second part, the receipt whereof is hereby con- 
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fessed and acknowledged, has given, granted, bargained, sold, re- 
mised, released, aliened, conveyed, and confirmed, and by these 
presents do give, grant, bargain, sell, remise, release, alien, convey, 
and confirm, unto the said party of the second part, her heirs and 
assigns forever, lot No. 70, in the village of Oconomowoc, Waukesha 
county, State of Wisconsin. 

Together with all and singular the hereditaments thereunto be- 
longing or in any wise appertaining, and all the estate, right, title, 
interest, claim, or demand whatsoever of the said party of the first 

art, either in law or equity, either in possession or expectancy of, 
in and to the above-bargained premises, and their hereditaments 
and appurtenances. | 

To nave and to hold the said premises as above described, and 
the hereditaments and appurtenances unto the said party of the 
second part, and to her heirs and assigns forever. 

And the said John S. Kenyon, for his heirs, executors, and ad- 
ministrators, does covenant, bargain, and agree, to and with the said 
party of the second part, her heirs and assigns, that at the time of 
the ensealing and delivery of these presents he is well seized of the 
premises above described as of a good, sure, perfect, absolute, and in- 
defeasable estate of inheritance in the law in fee-simple, and that 

the same are free and clear from incumbrances whatever, and 
515 that the above-bargained premises in the quiet and peaceable 

possession of the said party of the second part, her heirs and 
assigns, against all and every person or persons lawfully claiming 
the whole or any part thereof he will forever warrant and defend. 

In witness whereof the said party of the first part has hereunto 
set his hand and seal the day and year first above written. 

JOHN S. KENYON. [seat.] 


Signed, sealed, and delivered in presence of— 
SAMUEL B. GOODENOUGH. 
HENRY PATTERSON. 


STaTE OF NEw YorK, ay 
County of New York, j ~° 


Be it remembered that on this 17th day of July, A. D. 1874, per- 
sonally came before me the above-named John 8S. Kenyon, to me 
known to be the person who executed the above deed, and acknowl- 
edged the same to be his free act and deed for the uses and purposes 
therein mentioned. 

[N. s.] W. W. DAVIS, 
Notary Public, City and County of New York. 


Strate oF New YorK, 
City and County of New York, { *°° 


I, William Walsh, clerk of the city and county of New York, and 
also clerk of the supreme court for the said city and county, the 
same being a court of record, do hereby certify that W. W. Davis, 
whose name is subscribed to the certificate of the proof or acknowl- 


: 
i 


orate o 


ERASTUS F. BROWN ET AL., &C., VS. SARAH 8. SUTTON. 343 


edgement of the annexed instrument and thereon written, was, at 
the time of taking such proof or acknowledgement, a notary 
516 public in and for the city and county of New York, dwelling 
in the said city, commissioned and sworn, and duly author- 
ized to take the same, and further that I am well acquainted with 
the handwriting of the said notary, and verily believe that the 
signature to the said certificate of proof or acknowledgement is 
genuine. 
I further certify that said instrument is executed and acknowl- 
edged according to the laws of the State of New York. 
In testimony whereof I have hereunto set my hand and affixed 
the seal of said court and county, the 20th day of July, 1874. 
[SEAL. ] WILLIAM WALSH, Clerk. 


Recorded at 6 o’clock p. m., this 26th day of January, 1882. 


(Endorsed: John S. Kenyon to Sarah S. Sutton. Certified copy 
warranty deed.) Exhibit 11. 


Exuipsir 12. 


StaTE OF WISCONSIN, | oh 
Register’s Office, Waukesha County, j 


I, Andrew McKee, register of deeds of said county, hereby certify 
that the annexed copy of warranty deed has been by me compared 
with the original thereof as recorded in vol. 48 of deeds on page 
155, and that the same is a correct transcript of such original record 
and of the whole thereof. 

Witness my hand and official seal, this 22d day of July, A. D. 
1882. 


Regist . 
| By W. H. STEPHENS, Deputy. 
Exhibit 12. Fr. Bloodgood, examiner. 


517 No. 35—Warranty deed. James Hitchcock to John S. 
Kenyon. 


‘This indenture, made the twenty-eighth day of April, in the year 
of our Lord one thousand eight hundred and seventy-four, between 
James C. Hitchcock and Leonora E., his wife, parties of the first 
part, and John S. Kenyon, party of the second part: 

Witnesseth that the said party of the first part, for and in con- 
sideration of the sum of twenty-six hundred and fifty dollars to 
them in hand paid by the said party of the second part, the receipt 
whereof is hereby confessed and acknowledged, have given, granted, 
bargained, sold, remised, released, aliened, conveyed, and confirmed, 
and by these presents do give, grant, bargain, sell, remise, release, 
alien, convey, and confirm, unto the said party of the second part, 
his heirs and assigns, forever, lot number seventy (70) in the village 
of Oconomowoc, county of Waukesha, State of Wisconsin. 
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Together with all and singular the hereditaments and appur- 
tenances thereunto belonging or in any wise appertaining, and all 
the estate, right, title, interest, claim, or demand whatsoever of the 
said parties of the first part, either in law or equity, either in pos- 
session or expectancy of, in, and to the above-bargained premises 
and their hereditaments and appurtenances. . 

To have and to hold the said premises as above described with 
the hereditaments and appurtenances unto the said party of the 
secona part and to his heirs and assigns forever. 

And the said James C. Hitchcock, for himself and his heirs, ex- 
ecutors, and administrators, does covenant, bargain, and agree to 
and with the said party of the second part, his heirs and assigns, 

that at the time of the ensealing and delivery of these pres- 
518 ents he is well seized of the premises above described, as of 

a good, sure, perfect, absolute, and indefeasable estate of in- 
heritance in the law in fee-simple, and that the same are free and 
clear from all incumbrances whatever, and that the above-bargained 
premises, in the quiet and peaceable possession of the said party of 
the second part, his heirs and assigns, against all and every person 
or persons lawfully claiming the whole or any part thereof they will 
forever warrant and defend. 

In witness whereof the said parties of the first part have here- 
unto set their hands and seals, the day and year first above written. 

J. C. HITCHCOCK. es 
L. E. HITCHCOCK. [sgAt. 


Signed, sealed, and delivered in presence of— 
GEORGE F. WESTOVER. 
J. HENRY WESTOVER. 


STATE OF WISCONSIN, slate 
County of Waukesha, 


Be it remembered that on the twenty-seventh day of April, A. D. 
1874, personally came before me the above-named James C. Hitch- 
cock and Lenora E. Hitchcock, to me known to be the persons who 
executed the above deed, and acknowledged the same to be their 
free act and deed for the uses and purposes therein mentioned. 

GEORGE F. WESTOVER, 
Notary Public. 


Received for record at 2 o’clock p. m., May 14th, 1874. 


, Register. 
(Endorsed: Certified copy: James C. Hitchcock to John S. Ken- 
yon. Warranty deed.) Exhibit 12. 
ExuHisir 13. 
STATE OF WISCONSIN, \ 
Register’s Office, Waukesha County, f **’ 


519 I, Andrew McKee, register of deeds of said county, hereby 
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certify that the annexed copy of warranty deed has been by 
me compared with the original thereof as recorded in vol. 56 of 
deeds, on page 97, and that the same is a correct transcript of such 
original record and of the whole thereof. 
itness my hand and seal, this 22d day of July, A. D. 1882. 
[SEAL. ] ANDREW McKEE, 
Register of Deeds, 
By W. H. STEPHENS, 
Deputy. 
Exhibit 13. Fr. Bloodgood, examiner. 


Warranty Deed. 


Jane Breck et al to John S. Kenyon. 


This indenture, made this twenty-third day of September, in the 
year of our Lord one thousand eight hundred and eighty, between 
Jane Breck, widow and sole legatee of Samuel Breck, late of Duchess 
county, New York, deceased, and Mary Morrison, Josephine Ackley, 
Anna Elderkin, Catherine Lardner, Agnes Miller, Lloyd Breck, and 
Helen, his wife, being the only children and sole heirs-at-law, with said 
widow of said Samuel Breck, deceased, as aforesaid, said widow and said 
Agnes Miller, Lloyd Breck, and wife, residing in Duchess county, New 
York, said Mary Morrison residing in Dane county, Wisconsin, and 
said Josephine Ackley; Anna Elderkin, and Catherine Lardner, re- 
siding in Oconomowoc, Wis., parties of the first part, and John S. 
Kenyon party of the second part :. 

Witnesseth that the said parties of the first part, for and in con- 
sideration of the sum of twenty-three hundred dollars, to them in 
hand paid by the said party of the second part, the receipt whereof 
is hereby confessed and acknowledged, have given, granted, bar- 
gained, sold, remised, released, aliened, conveyed, and confirmed, 

and by these presents do give, grant, bargain, sell, remise, 
520 _ release, alien, convey, and confirm, unto the said party of the | 

second part, his heirs and assigns, forever, the followin 

described real estate situated in the county of Waukesha an 
State of Wisconsin, and being in the city of Oconomowoc, in said 
county and State, and is more fully described as follows: 

Commencing in the center of the highway heretofore known as 
the Milwaukee and Watertown plank road, at a point where the north 
and south quarter line of section numbered 32 of town numbered 8, 
north of range numbered 17 east, in said county and State, crosses 
the said highway, and witnessed by “Sugar Maple,” 3 in S. 93 E. 
44 links, and by another sugar maple 3 in. S. 83 deg. W. 95 links, 
and by cherry 9 in. N. 76} 08 E. 228} links. Thence from said 
point thus witnessed north at variation of 5 deg. 55 min. east, so as 
to strike at about 10 links west of a hickory about six inches, thence 
on same course twenty-one chains and ten links (21,10) to the bank 
of La Belle lake, about eight links west of an elm stump thirty in. 
in diameter, said line supposed to be the north and south quarter 


44—1053 
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line of said section numbered 32 aforesaid, thence west in measure- 
ment five (5) chains (but the land hereby conveyed to be bounded 
by La Belle lake), thence about S. 8 deg. W. along the bank of La. 
Belle lake to a black oak marked by an axe only, thence 8. about 
3} (three and one-half degrees) east about ten chains to center of said 
highway, (which center is witnessed by a hickory 5 in. N. 76} deg. 
E. 101 links, and by sugar maple 3 in.S. 11} deg. E. 57 links) thence 
south 61} deg. east in center of said highway six chains and twelve 
links to place of beginning, containing eleven 1-7 acres of land 
more or less. 

Excepting and reserving therefrom the following piece or parcel of 

land conveyed by said Samuel Breck and wife to Jacob John- 
521 son by deed dated November 1st, 1869, and recorded in regis- 
ter of deeds’ office for Waukesha county, Wis., in vol. 49 of 
deeds, page 420, described as follows: A parcel of land in the east 
half of the west half of sec. No. 32, town 8 north, range 17 east, in 
said Waukesha county, Wisconsin, commencing in the centre of the 
highway heretofore known as the plank road, and two rods west of 
the north and south } line of said section, thence north parallel 
with said quarter line four and 88-100 chains, measured perpendicu- 
larly from and to the centre line of said highway; thence N. 60 and 
%° west parallel to said highway 6 and 37-100 chains to the west line 
of the first above-described lands; thence 8. 3 and 3° E. to centre of 
said highway; thence 8. 60 and 3° E. 5 and 91-100 chains to the 
place of beginning, being three acres more or less. 

Together with all and singular the hereditaments and appurte- 
nances thereunto belonging, or in anywise appertaining, and all the 
estate, right, title, and interest, claim, or demand whatsoever, of the 
said parties of the first part, either in law or equity, either in posses- 


sion or expectancy of, in and to the above-bargained premises and 


their hereditaments and appurtenances. 

To have and to hold the said premises as above described, with 
the hereditaments and app artenances, unto the said party of the 
second part and to his heirs and assigns forever. 

And the said parties of the first part, for themselves and their 
heirs, executors, and administrators, do covenant, grant, bargain, 
and agree to and with the said party of the secoud part, his heirs and 
assigns, that at the time of the ensealing and delivery of these pres- 
ents they were well seized of the premises above described as of a 

good, sure, perfect, absolute, and indefeasible estate of inheri- 
522 tance in the law in fee-simple, and that the same are free and 

clear from all encumbrances whatever, and that the above- 
bargained premises, in the quiet and peateable possession of the 
said party of the second part, his heirs and assigns, against all and 
every person or persons lawfully claiming the whole, or any part 
thereof, they will forever warrant and defend. 

The lands hereby conveyed are the same lands conveyed by Cool- 
edge Eastman and wife to Samuel Breck, recot@g@ién the register of 
deeds’ (office) of Waukesha county, in vol. 39 of deeds, page 544, ex- 
cept the lands sold to Johnson. 
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In witness whereof the said parties of the first part have hereunto 
set their hands and seals, the day and year first above written. 


JANE BRECK. SEAL. 
AGNES MILLER. SEAL. | 
HELEN A. BRECK. SEAL. 
LLOYD BRECK. SEAL. 
MARY MORRISON. SEAL. 
ANNA E. ELDERKIN. SEAL. 
JOSEPHINE M. ACKLEY. SEAL. | 
CATHERINE LARDNER. _ [sEAL. 


Signed, sealed, and delivered in presence of— 
WARHAM PARKS, 
As to Mary Morrison. 
N. G. PARKS, 
As to Josephine Ackley, Anna Elderkin, Catherine Lard- 
ner. 
JOHN W. HAPEMAN, 
As to Jane Breck, Agnes Miller. 
JOSEPH MARTIN, 
As to Helen Breck, Lloyd Breck. 


STATE OF WISCONSIN, \ 
Waukesha County, 


Be it remembered that on this twenty-third day of September, 

A. D. 1880, personally came before me the above-named Mary 

523 Morrison, gf Same Ackley, Anna Elderkin, and Catherine 

Lardner, to ine known to be the persons who executed the 

said deed, and acknowledged the same to be their free act and deed 
for the uses and purposes therein mentioned. 


[N. s.] WARHAM PARKS, 
Notary Public, 
Exhibit 13. Waukesha County, Wis. 
STATE OF New YorK, \ yo 
County of Dutchess, 


On this twenty-eighth day of September, in the year one thou- 
- sand eight hundred and eighty, before me personally came Jane 
Breck, Agnes Miller, Helen A. Breck,and Lloyd Breck, to me known 
to be the same persons described, and who executed the within deed, 
and they severally acknowledged that they executed the same. This 
deed, so far as the above parties appearing before me, was executed 
by them according to the laws of the State of New York for the 
conveyance by deed of real estate. 

Witness my hand and notarial seal the day and year first above 
written. 


[x.s.] JOSEPH MARTIN, Notary Public. 


i Ducuess Co., N. Y. 


Received for record at 3:15 o’clock p. m., October 4th, A. D. 1880. 
JOHN STEPHENS, Register. 
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Endorsed: Jane Breck ef al. to John 8. Kenyon. Certified copy 
eed. 


Number 268. Dollars, 2,000. 


By this policy of insurance the president and directors of 
524 the Insurance Company of North America. Incorporated 
1796. Charter perpetual. Philadelphia. 


In consideration of the receipt of eighteen dollars, do insure John 
S. Kenyon against loss or damage by fire to an amount not exceed- 
ing two thousand dollars, as follows : 

On his two and one-half story frame detached dwelling-house, 
with brick and stone basement, situated on the south side of Lac La 
Belle, and known as “The Oaks.” Permission given for the said 
dwelling to remain unoccupied a portion of each year during the 


. life of this policy if desired by insured. 


Lightning clause: In consideration of $5.00 extra premium paid 
by the assured, a carpenter’s risk is granted on the building, covered 
by this policy for thirty days from this 2d day of Nov., 1881. 

LOUISE C. WILLIAMS. 


And said company hereby agrees (subject to the limitations and 
conditions herein expressed) to make good unto the said assured, 
his executors, administrators, and assigns, all such immediate loss 
or damage, not exceeding in amount the sum or sums hereby in- 
sured, as shall happen by fire to the property above specified, from 
the second day of November, one thousand eight hundred and 
eighty-one, at noon, to the 2d day of November, one thousand eight 
hundred and eighty-four, at noon. 

(Printed conditions omitted.) 

Attest : CHARLES PLATT, President. 

MATTHIAS MARIS, Secretary. 


Countersigned at Oconomowoc, Wis., this 2d day of November, 


A. D. 1881. 
. LOUISE C. WILLIAMS, Agent. 
Exhibit 14. Fr. Bloodgood, examiner. 


525 Exuisir 15. 
Jobn S. Kenyon in act. with W. K. Washburn. 
1881. 
March 14. For bill paid as per rec’t-----.--_.---.--.-- $126 


April 21. For bill paid .--- .-..---_-_- palibencadipriony sdnivtsd sah 
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Do. contra. 
1881. 
March 14.:Or, OF GROGE canccncnnencns conc cms nnnenee $110 00 
21. <7 laa ieeihigieinicigee-aemniglerainecitcininsmaliaiaalie 25 00 
$135 00 
There is due Hoge for making garden ----~--~------------ $3 75 
And work done in basement of the barn. .--. --.. -------- 2 50 


And will make acc’t his time. 
(Endorsed : Statement of acc’t.) 


Exhibit 15. Fr. Bloodgood, examiner. 


ExHIBIrT 16. 


Avge. 31, 1881. 
Mr. J. S. Kenyon, Esq. 


You may pay my boy for the last three days I was at your place, 
and oblige ! 


Y truly, 
Siig W. K. WASHBURN. 


(Addressed : “Mr. J. S. Kenyon, Esq., city.”) 
(Endorsed: Washburn order, &c. Paid.) 
Exhibit 16. Fr. Bloodgood, examiner. 


526 Rurus C. Hatuway, being duly sworn, testified as follows: 


Examined by Mr. JENKINS: 


Q. You reside in Oconomowoc, and have for how many years? 

A. I have resided there for the last 34 years. I moved there in 
1849. 

Q. And you have carried on the business of surveying ? 

A. Yes, sir. | 

Q. Did you know Mr. John S. Kenyon in his lifetime? 

A. I did. 

Q. And how long have you known him ? 

A. I have known him ever since he came there. I cannot re- 
member when he came. 

Q. Did you at any time and when do any work for Mr. Kenyon 
in respect to running a line between Judge Small’s farm and this 
Breck property ? 

es, sir; I did. 

Q. When was that? 

A. Well, I think in the spring of 1880. I cannot remember the 
exact dave; it might be, possibly, 1881. I don’t remember. 

Q. It was the spring after he purchased the Breck property ? 

A. I cannot tell that. | 

Q. Well, it was after he purchased the Breck property ? 

A. Yes, sir; because he took an interest in it. 
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Q. Did you know him up to the time he left Oconomowoc on the 
last occasion, in the fall or early winter of 1881 ? 

A. I cannot remember the date, but I saw him but a few days be- 
fore he went away, because he told me he was going away. 

Q. Where did you see him on this last occasion ? 

A. Well, in Oconomowoc. I met him on the street, I think. 

Q. Was any one with him ? 

A. I think not. 

Q. You had a conversation with him at that time, did you? 

A. Yes, sir; I did. 
527 Q. How did he appear at that time as to health and mental 
vigor ? 

A. I see nothing different from any other times I saw him. I 
think not. I don’t remember of noving ss in my mind. 

Q. What was his general appearance and condition as you knew 
him as to health oat mental vigor? 

A. Well, he seemed all right as I could see, in every respect, the 
same as ever. 7 

Q. Were you accustomed to see him about the village of Oconomo- 
woc? 

A. Always; I never saw him anywhere else. 

Q. Walking alone? 

A. Always; almost. 

Q. Attending to his own matters? 

A. Yes, sir; I suppose so. As far as I ever knew and see. 

Q. On this occasion when you ran the line between Judge Small 
and his property, did he take an interest in that matter ? 

A. Yes, sir; he did. 

Q. Was he present ? 

A. Always present. I ran the line twice. I ran it in the first 
place alone, and in the second place in company with the county 
surveyor. 

Q. Was Mr. Kenyon there on those occasions ? 

A. Both times. 

Q. Was Judge Small there ? 

A. Yes, sir; I guess so. 

Q. Was the matter discussed between Judge Small, himself, and 
yourself? 

A. It was. 

Q. At the time you ran the line Mr. Breck (Kenyon) claimed to 
be the owner of this place, did he? 

A. Yes, sir. | 

Q. And the line was run just to mark the boundary between the 
two places ? i 

A. Between the two places. 

Q. Did you discover, during the time you knew Mr. Kenyon, any 

difference as to general health and mental vigor and ability 
528 to transact his own business between him and men generally ? 
‘i A. I never noticed anything whatever out of place with 
im. 
Q. Did he seem to understand just what he wanted to do? 
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A. He did, as far as I could see. 


Cross-examination by Mr. Hurisut: 


Q. I suppose he might have been sick and you not know it while 
he was out there, mightn’t he? 

A. He might have been, some. He might have been indisposed 
at times and I not see it or know it, I suppose. 

Q. His general health might have been failing, might it not, and 
at the same time you not observe it ? 

A. I think, perhaps, somewhat, but not a great sight, I guess. 

Q. Did you ever pay any attention to him particularly? Did he 
ever counsel with you ? 

A. Oh, yes; I have talked with him a great many times—talked 
with him a great many times about that survey and other things 
too. I talked with him about many other things. 

Q. Along about that time your mental vigor was not first-rate, was 
it? Wasn’t you failing apparently ? 

A. Not at the time I talked with him. I was all right. 

Q. Were you all right at that time? 

A. Yes, sir; 1 wasn’t materially sick when I see him. 

Q. At the same time you were rather failing and under the 
weather, weren’t you ? : 

A. I do not remember whether I was or not then; I do not think 
I was. 

Q. You have been for a good while, haven’t you ? 

A. Yes, sir; there was something the matter with me at one time 
there; whether it was in the fall and summer of 1881—I rather 
think it was, but I wasn’t taken down until after that time a good 
while. 

Q. Still you was lingering along with indisposition ? 

A. Yes, sir; a little something the matter with me, I don’t know 

what. 
529 Q. You finally was taken down with that same complaint 
yourself? 

A. No; I hardly think it was that same complaimt I was taken 
down with. 

Q. You were taken down with some other complaint? 

A. Yes, sir; I was taken the next February or March afterwards, 
I think it is; I may be mistaken in the years, but I think it was in 
March afterwards I was taken with the complaint which resulted in 
erysipelas. That is all I knew. 


RicHARD LARDNER, being sworn, testified as follows : 


By Mr. JENKINs: 


Q. Where do you reside? 

A. Oconomowoc. 

Q. How long have you lived there? 

A. 16 years, I believe, this fall. 

Q. What has been your business in that time? 


A. In a drugstore ; druggist. 
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Q. Did you know Mr. John S. Kenyon in his lifetime? 

A. I knew him asI would any citizen in the street; in and out of 
the store ; not intimately acquainted. 

Q. Up to how late a date did you know him—up to the time he 
last left Oconomowoc? 

A. Yes. His being in the town, of course I seen him every year 
he was there off and on. I would not say I had seen him within a 
week or a month before he left. 


Q. You had known him all the time he had lived in Uconomowoe Les 
summers ? 1 

A. Yes, sir. 

Q. How often was he in and out of your store ? 


regular customer at all. 

Q. Did you have conversations with him ? 

A. Yes, sir. 

Q. Frequently? 

A. Well, when he was in the store. 
530 Q. Did you observe him going up and down the streets of | 
the village ? | 

A. Yes, sir. | 

Q. Alone? | 

A. Yes, sir. Alone and with other people. ee 

Q. What did you observe, with reference to the appearance of Mr. 
Kenyon as you saw him and conversed with him, with respect to 
his health and general mental vigor and ability to transact busi- 
ness ? 

A. For a man of his age I should judge his ability was good. He 
was a man well along in years. I should think his mental condi- 
tion was good. 

Q. How did his physical condition appear ? 

A. For a man of his age [ should think it was good. 

Q. How old a man should you suppose he was? | 

A. I should suppose he was between 60 and 70. | 

Q. Seemed thoroughly to understand himself and what he was | 
doing and talking about? | 

A. As far as I had any dealings with him. 

Q. Did you see him rowing upon the lake ? 

A. I never did. 


Cross-examination : , 


Q. What business were you engaged in there ? ~ - 

A. I was a druggist. | 

Q. Did you ever make out any prescription for him while he was 
sick ? ‘ 

A. I don’t think I ever did. I don’t remember of ever puttin 
up a prescription that I knew about for Mr. Kenyon ; still—well, 1 
think I did once—that is, one time I think he had a spell of sick- 
ness. I don’t remember of his having frequent spells of sickness. 

Q. At any time? 

A. Isay I think I remember only one time when Mrs. Sutton ° 


A. Not very often. I don’t think he was what you would call a r 
' 
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and Mr. Sutton used to get prescriptions for him. I remember one 
time. I would not say that he was an invalid; I don’t re- 
531 member of but once. Still he might have been every sum- 
mer there. I was not intimate with him at all. He was not, 
I might say, a regular customer of ours. 

Q. Do you remember of his sending to you for prescriptions from 
New York? 

A. I do not. We frequently got orders through the mail for 
ee and copies of prescriptions, but I don’t remember of 

r. Kenyon’s sending for one. 

Q. Would you be likely to remember all you got? 

A. Oh, no; I never charge my memory with it. It is all kept as 
a matter of record, and I den’t charge my memory with it. 

' Q. You might have made prescriptions for him frequently and 
still you not remember it? 

A. I could not say that; I think if I had done it frequently I 
— remember it. If I done it once or twice I might not remem- 

r it. 

Q. Do you remember of his being sick at any time? 

A. I said I remember once of his having a spell of sickness. I 
could not say what time of year nor what the sickness was. — 

Q. Nor what year it was? 

A. No; nor what year it was. Whether it was last year or next 
to the last I couldn’t say. 

Q. Who made the prescriptions ? 

A. I am under the impression that it was Dr. Miller. I won’t be 
positive on that point. 

Q. Do you remember copying prescriptions for him to take to 
New York with him? 

A. I do not; I do not remember that; I might have done so; it 
is very likely the case. I have done so for a great many persons, 
and I believe I can only remember one; that was Mr. Case. Not 
over six months ago he wrote me from where he is now living for 
a copy of a prescription. 

Q. But you have done so for a great many? 
532 A. Yes, sir; I remember of one case in Louisville, within 
six months, for a copy of Dr. Miller’s prescription. I don’t 
remember the name or anything about it. 

Q. Nor whose prescriptions they were? 

A. No. | 

Q. Mrs. Sutton suggests that Iask you whether he could not have 
been sick a great many times and you know nothing about it. © 

A. Certainly; I was not at all intimate with Mr. Kenyon. 

Q. It was a mere casual acquaintance you had with him? 

A. Yes, sir; I always saw him on Sunday going to church, that 
is about all, and down after his mail passing the store. I was not 
at all intimate with Mr. Kenyon. 


Redirect examination by Mr. JENKINs: 


Q. Can you state when that sickness was? 
A. No, sir. 
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Q. You cannot state how long it was before he left Oconomowoc? 

A. I cannot tell in what year it was. 

Q. Do you know whether it was some time before he left ? 

A. I could not say as to that. Now you speak of it, I just remem- 
ber his having a spell of sickness, but I was under the impression 
his health was good for a man of his age. 


By Mr. Hurvevr: 


Q. You were not the prescription clerk, were you? 
A. I was. | 
Q. All the while? 

A. | was there all the while. We never had any one person as 


_prescription clerk. I always considered myself the head as far as 
that is concerned. We had apprentices, but they never put up pre- 


scriptions. 
Q. Others put up prescriptions? 
533 A. Yes, sir; sometimes all, and sometimes only one besides 


myself. He was not a regular customer of ours. 


R. C. Hatuaway recalled for further cross-examination ; 


Q. You may give the names of all that you recollect that were 
there at the time you fixed those lines. 

A. Which time, the last time ? 

Q. Well, both times, all times. You incidentally stated once that 
you run it twice, and you only talked about the time you established 
the Lines the last time. 

A. Well, I know Mr. Kenyon was there and Mr. Small was there, 
and, I think, in running the line, at the time we run it, that Mr. 


- Sutton was there. I am pretty sure he was. 


Q. The husband of the plaintiff in this case? 

A. Yes, sir. I think he acted as flag-staff man for us at that 
time when the county surveyor and myself run the line out and 
established it the last time. 


Q. What was said or done by Mr. Sutton while vou were there ?. 


A. I think he carried the flag-staff; that is what think. I think 
he npn the only one that helped us, besides Mr. Kenyon, in running 
that line. 

Q. And heand Mr. Kenyon were the two that helped you run the 
ine? : 

A. Yes, sir. 

Q. They were there together ? 

A. Yes, sir; they were. 

Q. Did one of those men have about as much to say as the other 
in the matter? 

A. Well, Mr. Sutton talked about it at that time and subsequently ; 
he seemed to have an anxiety about it. Subsequent to that time he 
came to me and said they found—— 


Mr. Jenkins: You were only asked what took place when Mr. 
Kenyon was there and they were running the line. 


534. Q. Who came after you to go there? 
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A. I think that Mr. Kenyon came after me. 
Q. Who took you over there? 
A. I think Mr. Loomis, the county surveyor, and myself walked 
down there. _ 
Q. Who took you away from there? 
~s Mr. Sutton took me away from there on a boat; rode back in 
a boat. 
Q. When you got through with your work Mr. Sutton took you 
home in a boat over to where he lived ? 
A. Yes, sir. 
Q. On Main street? 
A. Half or three-fourths of a mile across the water; we rode in a 
boat, not rowed, but he used a sail-boat. 
Q. I forget whether I asked you whether you knew as to the fact 
whether Mr. Kenyon was sick and confined to his bed at any time? 
A. I don’t know anything about it. 
Q. Then your seeing him was a casual acquaintance on the 
street ? 
A. Yes, sir; pretty much all on the street, except he was in the 
office and in my house. 
Q. You weren’t at his house ; you weren’t on social, visiting terms 
with him ? 
. I was at Mr. Sutton’s house once, [ think, with him. 
. When was that? 
. A few years ago; probably four years ago. 
. What was that occasion ? 
. I don’t know. 
Were you there on a social visit? 
. No. I wanted to see Mr. Kenyon about a matter, and called 
there at the house. 
Q. About a church matter? | 
A. Well, not exactly. I was talking about getting up a school. 
It might be a longer time ago than that when Mr. Loomis (Allison) 
was there. 
535 Q. Is that the only time you ever called at the house where 
he lived ? 
A. To see him? 
‘Q. I mean when you did see him? 
A. Yes, sir; that is the only time I called at the house, I think. 
Q. That is at the residence where he lived ? 
A. Yes, sir. 


OProropr 
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H. S. Bensamin, being duly sworn, testified as follows: 


By Mr. JENKINS’ 


Q. You live in the city of Milwaukee, and did so live during the 
year 1881? 

A. Yes, sir. 

Q. And were at that time a dealer in carriages, wagons, buggies, 
and phaetons ? 

A. Yes, sir. 
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Q. Do you remember of Mr. John S. Kenyon, of Oconomowoc, pur 
rea he carriage or spring wagon of some kind of you in 1881? 

A. Well, I think it is in 1881; ves, sir. 

(Bills shown witness.) 


Q. Can you state the time that he made the purchase of you—the 
month ? 

A. The month that he made the purchase; well, I do not know 
as I could state the month. 

Q. Having refreshed your recollection from we at these bills, 
can you state the month when he made the first purchase? 

A. I think it was the month of August, as stated in the bills. 

Q. That was the second purchase ? 

A. Oh, the first purchase. 


Mr. Hurtsurt: I do not see the relevancy of the testimony, and 
I will interpose an objection. 


Q. When was the first purchase made? 
A. In July, 1881. 

Q. What was purchased at that time? 
A. Well, a two-seated Surrey. 


536 Mr. Hurzeut: I object to that testimony. I do not see 
what it has to do with the case. 


Q. When was tlie second purchase made, what month ? 
_ Mr. Hurvsut: You may note an objection to that also. 


A. I do not know as there was any second purchase made at all: 
There was only one purchase made, and there was a correct bill 
made of that purchase in August. 

Q. Who came to make that purchase ? 

A. Mr. Kenyon? | 

Q. Did he come alone or with some one else? 

A. I could not just remember. He came three or four or five 
times there before he finally purchased. I think he came alone 
each and every time that I saw him. I understood he came there 
once when I was away. I do not know who came at that time. 

Q. There were three or four different occasions when there were 
negotiations between you in respect to this purchase? 


Mr. Hurisut: You may note an objection to that. 


A. Yes, sir; when I talked to him personally. 

Q. What was his appearance and conduct at that time, as you ob- 
served him, with respect to his physical condition and mental vigor, 
and as to his ability to do business and the manner in which he 
did it? 

Mr. Hurtgevut: You may note an objection to that. I do not see 
what that has to do with the case. 


A. I do not know much about his vigor. He was on oldish man, 
but he had considerable mental vigor I thought in driving a bargain. 
Q. In what respect; was he sharp and shrewd ? 
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A. A pretty close. buyer I considered. It took him a good while 


to buy a small job. 
537 Q. Did you observe anything like mental decline in him? 


Mr. Hurtsvut: Note an objection. 


A. I could not say that I did; no. 

Q. Did he seem to know what he was about, and transact busi- 
ness in a very close and able a ? 

A. I can only speak so far as he done his business with me; so far 
as buying I could see he was a very close, sharp buyer. 

Q. Where did you send that wagon which he purchased to him? 


(Objected to as before.) 

A. I believe to Oconomowoc. 

Q. Did you at any time, and when, draw upon him for the amount 
of that purchase? 

A. Well, I think we drew upon him. 

Mr. Jenkins: I produce to the witness a draft drawn by H. S. 
Benjamin on John S. Kenyon, and ask him if that was the draft 
which he drew upon him ? 


(Objected to.) 


A. Yes, sir. 

Q. It was deposited in your bank and went through? 

A. I don’t know whether it was deposited here or sent direct to 
the bank at Oconomowoc. 

Q. H. K. Edgerton, in whose favor it was drawn, was the cashier 
of a bank in Oconomowoc? 

A. Yes, sir. It was sent direct to him. 

Q. And you received the avails of it? 

A. Yes, sir. 

(Draft annexed as exhibit.) 


$111.00 MILWAUKEE, Aug. 6, 1881. 


On demand pay to the order of H. K. Edgerton, Esq., one hun- 
dred [and] eleven 7%% dollars & exchange, value received, and charge 


the same to account of 
H. 8S. BENJAMIN. 
To J. S. Kenyon, Esq., Oconomowoc, Wis. 


(Cross-examination waived.) 
~ H.C. Kocn, recalled for further cross-examination. 
By Mr. Hur.put: 


Q. In your direct examination you stated you had several con- 
versations with Mr. Kenyon in relation to that building? 
A. Yes, sir. 
538 Q. You may state if in any of those conversations he said 
anything to you as to who that property or house was being 
built for or anything to that effect? 


(Objected to as not proper cross-examination.) 
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A. Well, when he came in—he was in several times before I com- 
pleted the plans—and I talked with him about the rooms and who 
they were for. I asked him if they were for his wife’s room and for 
his children. He then told me he had no children and no wife. 
He said he was a single man. He said there was a family livin 
with him that had been living with him some time, and he oak 
care of them and they took care of him, and that he was going to 


build that house for them; that he would be here only in summer | 

and in the winter he would go away. : ~+ < 
Q. Did he give the names? : ~. 
A. Yes. Mr. and Mrs. Sutton or Dayton—Sutton I believe he : a 

said. : ~ 
Q. Mr. and Mrs. Sutton? -_- 
A. Yes, sir. Com 


Q. ‘Mr. Sutton, I think you said, came in with him? 

A. Yes, sir—not at first. After he had been there two or three 
times. 

Q. This was before Mr. Sutton came in that he made these state- 
ments to you? , 

A. Yes, sir. 

Q. In the conversation that you had with him in relation to it? 

A. Yes, sir. : 

Q. That you testified to on your direct examination? — 

A. Yes, sir. : 

Q. Anything said when Mr. Sutton was there in relation to his em i 
ow the building in accordance with the desires of Mrs. Sutton, ) 
or anything of that kind? 

A. Well, about the arrangement, he had a sketch he told me Mr. 
Sutton made himself, laid out how he wanted all the arrangements 
made, and that is how I came to speak about it. I objected to some 

of his arrangements. I asked him the reason why about it 
539 and he told me about these matiers I just related. 
Q. That he wanted them as Mrs. Sutton wanted them? 


(Objected to as leading, suggestive, and not proper cross-exami- 
nation.) | 


A. Yes, sir. 

Q. You may repeat just what he did say. 

A. What I said before. I believe they had a kitchen down below. 
I thought it was not hardly proper in a suburban residence to have « -_ 
the kitchen in the basement; I thought it was not very proper for > -TSs 
a city house. Then he told me that this house he was building it 
more for the people that was living with him. 

Q. Did he give the name? | 

A. Yes, sir; Mr. and Mrs. Sutton. He said there was no chil- 14 
dren there. I don’t know that he said Mrs. Sutton or Mr. Sutton 
He used, I think, the word “them;” I could not say which pariy he 
meant. . | 
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WARHAM Parks, being duly sworn, testified as follows: 


By Mr. JENKINS: 


You reside in Oconomowoc, and have for how many years? 

. 16 years. 

. You are a lawyer by profession ? 

. Yes, sir. | 

Did you know Mr. John S. Kenyon in his lifetime? 

I did. 

. And for how long a time? 

. Well, for all the time, never intimately ; and knew him while 
he lived in Oconomowoc 4 or 5 years, I guess. 

Q. Did you have any business transaction with him, and when ? 

A. As the attorney of Mr. Breck I made the conveyance of the 
property to him which I understand is in dipute in this action, and 

at another time advised with him somewhat about the sur- 
540 vey of the land. I think that is all the business I had with 

him, except having more or less talk with him about postal 
matters, as he p etl had trouble with the Post Office Depart- 
ment. 

Q. Did you witness the execution of the deed from Breck to Mr. 
Kenyon, and take the acknowledgment of it? 

A. My recollection of it is that Mr. Breck at that time resided in 
New York, and that the deed was sent there for execution. (Ex- 
amines deed.) No, this deed was executed by the different heirs of 
Mr. Breck, part of which was before me and part of which was before 
a notary in New York. 

Q. Now, can you, having looked at the certified copy of the deed, 
state as to the time when that transaction took place—the month and 
the year? 

A. Yes, sir; it was in September, 1880. 

Q. Were you accustomed to see Mr. Kenyon after that and up to 
the time he left Oconomowoc for the last time? 

A. Oh, yes; most every day I passed the house where he re- 
sided, going up and down from home myself. I saw him almost 
every day. 

Q. Did you see him on the streets? 

‘A. Yes, sir. 

Q. Going to and from the post office? 

A. Yes, sir; and met him in the post office. After that convey- 
ance he and Judge Small had some difficulty about their line. He 
came to me and asked my opinion about Mr. Hathaway’s capacity 
as a surveyor,and asked me if I knew the county surveyor, Mr. 
Loomis, and whether it would do to trust to him to run the line. 

Q. In your acquaintance with Mr. Kenyon, as oy as you knew 
him and in the business transactions you had with him, what did 
you observe with reference to his physical condition and his mental 
vigor and his manner and the ability with which he transacted bus- 
iness ? 


641 (Objected to.) 
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A. He seemed to be all right physically. He seemed to be acute 
and sagacious atid clear-headed in all his business transactions that 
I ever saw; seemed to know just what he was about and just what 
he wanted. . 

Q. At the times that he was at your office and you saw him on 
the street and at the post-office was he accompanied with anybody or 
was he alone? 

A. He was entirely alone when he transacted this business. I 
never met any other person but him. He had his abstract, and said 
he had looked through it himself and wanted me to look through it. 
I looked through it with him. He seemed bright about such mat- 
ters. He seemed as though he had had dealings of that kind before. 
His mind seemed good. 

. Did you often see him on the streets of the village unattended ? 
. Yes, sir. 

He walked about and acted very much as any other man? 

. Oh, no; he was a man of years. 

As any other man of his age? 

. Yes, sir. 

He was not in any active business? 

. No, sir. 

You have seen him on the lake sailing or rowing? 

. Well, I never go on the lake myself. No, sir; I don’t know as 
I ever did. I may have seen him sailing. 


OPrPOrPOrorso 
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Cross-examination by Mr. Hutsur: 


Q. Were you in the habit of visiting him socially and seeing him 
at his house? 

A. No, sir. 

- Q. Did you ever visit him at his house ? 

A. No, sir; he was not a person that I could take any pleasure in 
visiting. 

Q. Do you know of his being sick ? 

A. No; I was not sufficiently intimately acquainted with 
542 him in private life to know when he was sick or well. 
Q. You only saw him these times when he was out? 

A. Well, most every day. . 

Q. You say “most every day.” Whatdo you mean by that? Do 
<r mean that he was out occasionally and casually you saw him? 

id you keep any account of the times so that you could say that it 
was almost every day ? 

A. Yes, sir; I think I can safely say he was out almost every day. 
He might have had sick spells for a week or so that I might never 
have known of. I have had them myself when I would not see him. 
I have been sick myself so I would not see him for a week or so, and 
he might have the same thing and I not know anything about ‘it. 
He was an elderly gentleman, and I would meet him almost every 
day when I[ was down town as I met you and hundreds of others. 
If he was sick. his absence was not noted by me. _ I was not inti- 
mately enough acquainted with him to enquire or note his absence. 
He seemed to me to be a very parsimonious man, and sort of narrow- 
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minded and bigoted. I never liked him very much. I never sought 
his society. He found a great deal of fault with the post-office 
arrangements because the New York Herald did not arrive at break- 
fast every morning, and reported us to the department; because his 
paper got into the wrong box he made a fuss about it, and when the 
authorities required him to pay for a key for the box he would not 
have it; and when we told him we would not let him off, he carried 
the key off and I had to pay for it myself. He was one of these men 
whose mind not being very much occupied with great things it was 
impressed with very small ones. 


Re-direct examination: 


543 Q. Do you remember or do you know whether Mr. Ken- 
yon conducted the negotiations with Mr. Breck as to the pur- 
chase of the property ? 

A. Mr. Breck was dead. This property was purchased of the 
heirs. Yes; I know of the negotiations that were carried on between 
Mr. Ackley and Mr. Lardner, the heirs of Mr. Breck, who lived at 
Oconomowoe, and Mr. Kenyon. They both consulted me during 
the pendency until they finally fixed on the price. They haggled a 

ood deal ever the price until, finally, Mr. Kenyon, Mr. Ackley, and 
[r. Lardner agreed on the amount, and the others simply ratified 
it by signing tle deed. 

(Adjourned to September 10, 9 a. m.) 

SEPTEMBER 10rtu, 1883. 


Parties appeared pursuant to adjournment, Mr. Van Alstine for 
the complainant, and Mr. Jenkins for the defendants. Mr. Jenkins 
announces that the testimony on behalf of the defense is closed, 
and by consent adjourned to September 17th, at 10 a. m., when 
the rebutting testimony on the part of the plaintiff will be com- 
menced. 


(Title of cause.) 
OcToBER 121TH 1883. 


Testimony resumed pursuant to adjournment. 


JosEPH Scort (examined by Mr. Winfield Smith), called by plain- 
tiff, being sworn, testified : 
Q. You live in Oconomowoc, in this State? 
A. Yes, sir; I came there in 1871; I was born in this State. 
Q. In 1880 were you in charge of a lumber yard there ? 
A. Yes, sir. 
Q. For others? 
A. Yes, sir; for Mr. Vilas. 
O44 (y. You have been a contractor at times for building ? 
A. Yes, sir. 
Q. Did you know Mr. John 8. Kenyon in his lifetime ? 
A. Yes, sir. 
Q. At Oconomowoc? 
A. Yes, sir. 
46—1053 
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Q. You became acquainted with him through church matters in 
which you were both interested ? 

A. Yes, sir. 

Q. Were you treasurer of the church which he attended an@ took 
an interest in? 

A. Yes, sir. | 

Q. Did you have any conversation with him in regard to the 
building that he proposed to put up there? 

(Objected to as not rebuttal testimony, and as incompetent and 
improper.) 

A. Yes, sir. 

Q. How long have you known him? 

A. At the time of his death, I think, about seven years. 

Q. You had a conversation or several conversations with him about 
the construction of the house? 


(Objected to.) 


A. Yes, sir. 
Q. Did he show you the plans? 


(Objected to same as before.) 


A. Yes, sir. 
Q. Tell you how he had made them ? 


(Objected to as before.) 

A. Yes, sir. 

(Objected to as before.) 

Q. Did he tell you the purpose of the building of the house ? 

(Objected to same as before, and as leading.) 

A. Yes, sir. . 

Q. What did he say the house was to be built for? 

(Objected to as not rebuttal, and as incompetent, irrelevant, and 
im proper.) 
545 A. For Mrs. Sutton for a dwelling house. 

Q. Anything more did he tell you ? 
(Same objection as before.) 


A. It was for a dwelling house for Mrs. Sutton; she was keeping 
boarders at that time. 

Q. Did he say anything more as to the future occupation of it, 
and what? 


(Same objection as before.) 


A. Mrs. Sutton was likely to occupy it longer than himself. 

Q. What did he say about himself in that connection ? 

A. Talking about the contract from Mr. Kenyon to build the 
house, the idea was to build a house according—— 


(Objected to by defendant.) 
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Witness: Mr. Kenyon said to me, “What will you build this 
house according to the plans and specifications for? I told him for 
so much money. The money exceeded what he wanted to put into 
the house, and:I said to him that it could be cut down bv leaving 
out some of the elaborate finish in the house, and that I would come 
to Milwaukee and see the architect, Mr. Koch, in regard to it. He 
came in the same day. On the way returning home I made an ar- 
rangement with him to do the work by the day, and I said to Mr. 
Kenyon that if I left out the marble floors and the hardwood finish 
that it could be built for at least two thousand dollars less. Mr. 
Kenyon said to me, ‘ As far as I am concerned I had rather have a 
pine floor with a carpet on than a marble floor; it will be warmer 
and easier for me; but I will see Mrs. Sutton, and if she wants a 
marble floor and hardwood finish we will put it in according to the 
plans; but I would rather have a pine floor and carpet; but she will 

occupy the house longer than I will, as I have had -trouble 
546 ~with my head twice, and will probably not live a great while 

longer, and the house is for her occupancy; I want it just as 
she wants it.’” 

Q. Did he tell you what kind of trouble ? 

A. He had two strokes of apoplexy. 

Mr. Jenks: Is that what he said ? 

A. I think apoplexy ; he had two strokes. 

Q. He said so? 

A. Yes, sir; going out on the cars he had had two strokes, and the 
third would probably end it, and he didn’t want to have the trouble; 
that is why he wanted to let the contract out and out; he didn’t 
wish to have any care. I then made an arrangement to do it by 
the day, so that Mrs. Sutton or himself could suggest any changes 
that they wished without making void any contract. He then, be- 
fore we got home, made arrangements with me to do it by the day, 
with the full understanding that any suggestion or any changes 
which Mrs. Sutton wished to make in it that it could be made. 

Q. What house is this your are speaking of ? 

A. It is a house situated on the lake at Oconomowoc, on the Breck 
property. I knew it by the name of the Breck property. 

Q. There was no other house, was there, built by Mr. Kenyon in 
Oconomowoc that you know of? 

A. Not any building built from the foundation ; no, sir. 

Q. Did you go on and do that work or did you surrender it? 


(Objected to.) 


A. I surrendered it. 
Q. Who did do the work ? 


(Objected to as not rebuttal and as incompetent and improper.) 


A. The labor was performed by Jacob Weltner and men. 
547 Q. Was there anything between you and Mr. Kenyon said 
about Mr. Sutton in connection with the work; and, if so, 
what was said? 


(Same objection as before.) 
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A. When I made known to Mr. Vilas that I was going to quit 
the lumber business and go to taking contracts again, and that I 
had already made an arrangement with Mr. Kenyon to do the 
work—“ I can’t hear to it; I will go with you and see Mr. Kenyon, 
and make an arrangement with him so you will not go ahead with 
the work.” We went to see Mr. Kenyon, and Mr. Kenyon released 
me, provided I could get somebody else to take the place; at that 
time, in the presence of Mr. Sutton and him, I made arrangements, 
as the house was for Mr. Sutton and Mrs. Sutton, that Mr. Sutton 
have charge of the work, and keep the time and superintend it gen- 
erally, and that Jacob Weltner and some men would come to work 
by the day for him; we went over and saw Mr. Weltner and made 
arrangements. 

Q. Do you know whether Mr. Sutton did, in pursuance of that 


arrangement or otherwise, superiutend the work afterwards ? 


(Objected to as not rebuttal, irrelevant, and incompetent.) 


A. He did. 
Q. How do you know that? 


(Same objection.) 


A. I know that, because I was up there twice, and that he came 
to the office and ordered material; he also drew the plans for the 
finish of the cornice and frames; he came and got them, and he 
took them up to the building: he ordered the material that was 
used—came to the office and ordered it. 

Q. How long did the work go on there? 

A. About six weeks. 


648 Q. Do you know what time it began about? 


A. About the first of September. 
Q. In any of vour conversations did Mr. Kenyon assign to you 
any reason why he was building that house for Mrs. Sutton; if so, 
what? 


(Objected to as not rebuttal and irrelevant and incompetent.) 


A. The reason that he did give me for building the house was 
that Mrs. Sutton had taken care of him, and promised his wife to 
take care of him as long as he lived, and that he was building the 
house for them and also for himself, but that she was likely to oc- 
cupy it longer than himself; he wanted it just as she wanted it. 

Q. In what way was she taking care of him? 


Semen to; that it is not rebuttal and irrelevant and incompe- 
tent. 


A. He was living with her, and she waited on him and looked 
after him. 

Q. Do you know anything at all about his health, and what do 
you knew? 


(Objected to as not rebuttal.) 
A. I know he was subject to a trouble with his head ; that seemed 
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to be the only point of health that I knew of; his head bothered 
him; he could not rely upon himself. 

Q. How do you know that ? 

A. He was at my house one evening in regard to raising the sal- 
ary for the minister, and he told me something, and also I was 
inquiring about his business; he told me, in regard to his health, 
he had had two strokes, and that his wife, speaking about his wife— 
that Mrs. Sutton was to take care of him as long as he lived. 

Q. What did he say more to you about his health, as to 
549 particulars, than you have mentioned, if anything ? 
A. I don’t remember of him saying anything else? 

Q. Do you recollect of ‘his speaking of having pains in his head 
or having discomfort in his head ? 

A. His head ached—a buzzing in his head. : 

Q. A buzzing in his head and headache he spoke of, did he? 

A. Yes, sir; he very frequently complained of that Sundays in 
church, getting him to stay to Sunday school, his headaches and 
the buzzing, he could not remain in Sunday school part of the time. 

Q. Was it a common thing for him to complain of trouble in his 
head? Was it frequent or infrequent? 

A. Well, he mentioned it to me several times at different inter- 
vals; I don’t remember just what; I did not pay particular atten- 
tion to it. ‘ 

Q. On these plans did he point out to you which was to be his 
room that he was to occupy ? 


(Same objection.) 


A. Yes, sir. 

Q. Do you know anything peculiar about the arrangement of 
that room or the situation of it or the connection of it with other 
rooms, and, if so, what ? 


(Same objection.) 


A. Speaking of the ventilation of the room, he showed me which 
would Mrs. Sutton’s room and which: his room, and a certain 
closet cutting into the room I thought could be done away with. 
He said he wanted that closet there and also the door; he could not 
have that door stopped up, because he was bothered nights and liable 
to be taken any time; he wanted that door to remain between those 
two rooms so that at any time he could call Mrs. Sutton, or Mr. 
Sutton could hear; for that reason he would have that door there. 

Q. What door? : 

A. It was a door connecting two bed rooms, Mrs. Sutton’s room 

and his room. 
550 Q. Did he say anything to you, or did you observe any- 
thing, and, if so, what, in addition to these matters you have 
mentioned, illustrating his reliance upon Mrs. Sutton or the care 
which she took of him ? 


(Same objection as before.) 
A. I observed he never went anywhere to meeting scarcely with- 
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out Mrs. Sutton was with him. I remember frequently inquiring 
of him why he did not attend prayer meeting more; he said his 
health was so poor Mrs. Sutton didn’t like to have him out nights; 
for that reason he did not attend prayer meeting any more. I 
spoke to him about attending trustee meetings of the church, and 
he gave the same reason; Mrs. Sutton didn’t like to have him out 
nights in the night air, and he didn’t come. 

Q. Did you see the two together at any time so as to observe any- 
thing of that sort, and, if so, what did you see? 

(Objected to as not rebuttal.) 

Q. I mean did you see Mr. Kenyon and Mrs. Sutton together at 
any time in such a way that you were able to observe any care on 
her part, or any reliance on his part? 

A. I have seen them on the street together, sitting out talking 
together, and out riding together. I have heard her at different 
times tell him he must not do soand so; that hemust go home. He 
always went. 

Q. Did you see enough of that to determine whether Mrs. Sutton 
was really in constant charge of his health and caring for it? 


(Objected to as not rebuttal and as irrelevant and incompetent ) 


A. He told me what his wife said; it all went to corroborate that 
she was exercising care over him. 
551 Q. Did Mr. Kenyon say anything to you that fall or winter 
in regard to his intentions for the future as to his home or 
residence ; if so, what? 
(Objected to as not rebuttal and as irrelevant and incompetent.) 


A. He told me he would have the house done by the 20th of May, 
_ as he wished to return from New York and bring his furniture and 


make his future home there. He also said he would fetch his let- 
ters and unite with the church at Oconomowoc and make his future 
home in Oconomowoc; spend the winters there. 

Q. What time did he tell you this? 

A. It was about the 27th or 28th of August, 1880; it was the year 
he built the house — that he commenced the work ; it was a day or 
two before the house began. 

Q. Did he go away that fall? 

A. He went back to New York on some business about the first 
or second week in September. He was gone about two weeks and 
returned, and he came to my house and wanted to know if the sal- 
ary had all been raised for the coming year. He came back, and 
Mr. Sutton had the work pretty well on the way by the day. 

Q. He went later in the season again to New York ? 

A. He went to New York a few days before Thanksgiving; as to 
the day I don’t remember. 

Q. And never returned? 

A. Never returned. 

Q. Did he speak to you at any time about his family or residence 
in New York? | 

(Objected to as not rebuttal and as irrelevant and incompetent.) 
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A. Yes, sir; he said he had a house in New York, and how it was 
warmed, and that Mrs. Sutton was his housekeeper, and had taken 
care of his wife, and that it was the wish of his wife that Mrs. Sut- 

ton would be provided for as long as she lived. 
552 Q. Did he say anything to you about his sisters or 
brothers or other relatives in New York ? 

A. I don’t remember of his ever mentioning as to whether he had 
brothers or sisters; I don’t remember. 

Q. Did he tell you where he stayed when in New York? 


(Objected to as not rebuttal and as irrelevant and incompetent.) 


A. At his residence. 

Q. Do you know whether he made any arrangement in other 
matters, as to church matters or anything else, with the view of re- 
turning in the spring to remain permanently in Oconomowoc? 


(Same objection as before.) 


A. Hedid. He specified a certain amount of work to be done on 
the church, and he said when he returned in the spring he wanted 
a porch put in front of the church; that he would pay for. it, pay 
for all the material, and we were to pay for the labor of it; and he 
further said that he would bring his letters, as I have already stated, 
and become a member of the church there; remain with us the 
balance of his days. He also said his intention was to fix it so the 
church would have an annual income towards the ministry. 

Q. How long is it since you have communicated to Mrs. Sutton, 
the complainant here, or to her counsel, the matters which you have 
now been testifying to? 


(Objected to as irrelevant and immaterial.) 


A. To the counsel, Mr. Hurlburt, about three weeks, and Mrs. 


Sutton about one week. 

Q. Did either of them know, so far as you are aware of, the mat- 
ters about which you have been testifying being within your knowl- 
edge until four weeks ago? 


(Same objection.) 


553 A. I know they did not, because I have never said any- 
thing. 


Cross-examined by Mr. JENKINS: 


Q. Where was it that you communicated what you have testified 
to to Mr. Hurlburt ? | | 

A. On the depot platform I first met Mr. Hurlburt in regard to 
this matter. 

Q. How did it come about ? 

A. Mr. Hurlburt said he heard I knew something about the Ken- 
yon business up there, and that I had talked of taking the work. I 
said I did agree to take the contract, and had a deal of talk 
with Mr. Kenyon and Mr. Sutton in regard to it. He said, “I will 
see you later in regard to the matter.” 
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Q. On this occasion when you surrendered this agreement to build 
where were you all when you surrendered it? 
. On the street in front of Mr. Kenyon’s residence. 
. You and Mr. Vilas went up together ? 
A. Yes, sir. 
Q. Who was there ? 
A. Mr. Kenyon and Mr. Sutton. 
Q. Where was Mrs. Sutton ? 
A 
Q 


OY 


. At Dr. Miller’s, across the street. 
. So that Mr. Sutton knew at that time that there had been an 
en by which you were to build ? 
es, sir. 

Q. And Mrs. Sutton knew it ? 

A. Yes, sir. 

Q. You said that Mrs. Sutton was keeping boarders at the time 
you first made your arrangements with Mr. Kenyon. Wasthatso? 

A. Yes, sir. 

Q. Where? ; 

A. At her residence on Main street, opposite Dr. Miller’s. 

Q. Did you know that Mr. Kenyon was boarding with her? 

A. Yes, sir. 
504 Q. Did you know that he was paying board? 
A. I know that he was paying ten dollars a week towards 

the expenses of the house. 
. How did you know that? 
He told me. 
Did you know how Mrs. Sutton got that place on Main street? 
I never knew the exact particulars. 
Did you know that Mr. Kenyon had given it to her? 
Only by hearsay. 
Not from Mr. Kenyon ? 
No, sir; not from Mr. Kenyon. 
When did you first become acquainted with Mr. Kenyon ? 

A. I think it was in 1873 that he first came to Oconomowoc ; I got 
Sh nee with him the first Sunday. 
A 


a * 
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How often were you accustomed to see him ? 
. I would see him at least once a week, and sometimes oftener. 

He was at church pretty much every Sunday while in Oconomo- 
woc; of course he did not spend the winters there. 

Q. When did you understand from him that these strokes of apo- 
plexy were? 

A. He did not tell the dates. 

Q. Was that the first you had known of it? 

A. The first I had heard of it; yes, sir. 

Q. And you had seen him once a week certainly from 1€73 down 
to the time he left Oconomowoc ? 

A. Yes, sir; thet is during the summer. 

Q. And at other times you would see him on the street ? 

A. Yes, sir; he came to the office frequently to pay for lumber 
and to order different things; he also had the subscription list, and 
would come to me every day or two to inquire about different men, © 
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Q. How often would you see him at your place of business ? 
A. He did not come into the place of business not to exceed once 
in two weeks. 
555 q. About once in two weeks you would see hiin there? 
A. Yes, sir. 

Q. During what time was this? 

A. Somewheres between the first of June and the first of October. 

Q. What did you say he came for? 

A. They were buying lumber all the time, and he would come in 
and order something ; he would order frequently lumber ; he would 
bring up an order signed by Mr. Sutton or some other gentleman ; 
he would come in and leave a note calling for lumber; then he would 
come in and pay for his own. 

Q. What do you mean? 

A. For his own lumber he got for repairing sidewalks and little 
work around. 

Q. Sidewalks where ? 

A. In front of the Main street residence—Mrs. Sutton’s residence. 

Q. And what else? 

A. He would come and hand in money; different ones would 
hand him money on the street; he went around with the subscrip- 
tion list. 

Q. For what? 

A. For the minister; they would hand him money; he would 
fetch it to me. 

Q. Did you see him elsewhere than at your place in Oconomowoc? 

A. I hardly ever saw him on the street evenings, because he was 
hardly ever out in the evening, and I was confined to my business 
during the day. 

Q. When he came to church, whom did he come with? 

A. Mrs. Sutton always. 

Q. Mr. Sutton, too ? 

A. Mr. Sutton came pretty much all the time; not all the time; 
his health was poor; most of the time Mr. Sutton was along; not all 
the time; especially in the evening. 

Q. When he came to your shop, was Mrs. Sutton with him? 

A. No, sir; not all the time. Y ‘think she drove there in a buggy 

3 several times with him. 
556 Q. But he often came along? 
A. Yes, sir. 

Q. Afout? 

A. Yes, sir. 

Q. Where is that shop with reference to where he lived on Main 
street? 

A. It is a quarter of a mile. 

Q. He seemed competent to transact business ? 

A. Well, he used to complain very frequently of his head. 

Q. He understood business—what he was doing? 

A. Seemingly. He complained of the walking; whenever he got 
into a sonst it bothered him somewhat. 

Q. He was very regular in his attendance at church, I take it? 
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A. Yes, sir. ? 
Q. And used to come to the Sunday schoo]? 


A. The Sunday school was immediately after the church. He . 


staid—well, he staid halfof the time. He was elected assistant super- 
intendent, but he could not fill it very well on account of his head ; 
he could not talk so he could be heard over the room. 

Q. When did he leave off attending the prayer meeting? 

A. He.never attended the prayer meeting but very little. 

Q. That was during the week? 

A. Yes, sir; Thursday evenings. 

Q. Do you remember, as Mr. Vilas did, of Mr. Kenyon’s coming 
down there and ordering some lumber while the house was being 
put up? 

A. I can’t remember of Mr. Kenyon’s coming. I know Mr. Sut- 
ton used to be there a good deal, but I don’t remember Mr. Kenyon’s 
coming. 

Q. You were at this Breck place once or twice while the building 
was going on? 

A. Yes, sir. 

Q. Did you see Mr. Kenyon there? 

- A. Mr. Kenyon was there at one time. 
Q. What was Mr. Kenyon doing? 
557 A. Mr. Kenyon was sitting down on some boards outside 
of the building looking at the men work on the cornirice. | 

Q. Where was Mr. Sutton ? 

A. Upstairs, looking out of one of the windows close by where 
they were at work. 

Q. Did you ever see Ms. Kenyon rowing or sailing on the lake? 

A. I never saw him. 

Q. When Mr. Kenyon went to New York in September he went 


~ alone, did he not ? 


: A. When he was gone for two weeks he went alone, so far as I 
now. 

Q. He went alone and returned alone? 

A. So far as I know. 

Q. Neither Mr. nor Mrs. Kenyon (Sutton) accompanied him ? 

A. Not to my knowledge. 

Q. And Mr. Kenyon told you, if I correctly apprehend you, that 
he intended in the spring to Gian out his furniture from New York 
= _ permanently in Oconomowoc and unite with the church 
there! 

A. He did, sir. Bring out the papers, his church letter; he was 
not a member of the church at Oconomowoc, he was a member of 
the church in New York. Hewould bring his letter and unite with 
the Congregational church there. 

Q. If I understood you correctly, you said that he was buildin 
that house for himself to live in and Mr. and Mrs Sutton, an 
that he expected that Mrs. Sutton would survive him, and he wanted 
that house fixed so she could live in it after he was gone. That is 
the idea of it? 
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Q. You are still with Mr. Vilas in business? 

A. Yes, sir. 

Q. You knew of Mr. Vilas having been examined as a witness in 
this matter ? 


A. Yes, sir. 
Q. And the matter of this suit has been common talk in Ocono- 
mowoc? 
558 A. It has not. I have not heard it talked of on the street. 


Two or three have said something to me, but I have not said 
anything about it. There has nobody said anything to me about - 
the suit, except Mr. Vilas. 

Q. When was that? 

A. At the time he was first examined. He said he was sworn, 
and also Mr. Ackley, his partner, said they were subpcenaed to come 
or Mr. Ackley said he was not sworn. That is all that was said 
about it. 


Re-examined: 


Q. Your age is about what? 
A. I was born in 1849. 


In taking the testimony of Miss Maria Kenyon in New York the 
complainant omitted to ask her with respect to certain letters writ- 
ten by her, one to her brother, John S. Kenyon, under date of March 
23d, 1878, to the complainant, under date of March 25th and March 
30th, respectively, and it is now stipulated that these letters, now 
produced, shall be admitted as part of her cross-examination, and 
that her written explanation thereof, in a letter to Edgar K. Brown, - 
Esq., under date of July 14th, 1883, which is also now produced, 
shall be deemed her cuplenntion of them, in the same manner as if 
the letters had been produced to her upon such a cross-examination 
and she had testified as stated in her letter of explanation : 


Harem, March 23d, ’78. 


Dear Broruer: I have just got Sarah’s letter telling me you have 
been sick. Iam very glad you are better now and that you have 
such a good doctor and nurse. I know they will take the best of 

care of you; yet we don’t want to tax them too far, and I 
559 think, perhaps, one of us had better come and relieve Sarah 
somewhat. What do you say? May I pay a visit to Ocono- 
mowoc and see its beauties, and accompany you when you get ready 
to come home? I will come, if you say so. 

Maggie was quite sick for a few days with an ulcerated tooth and 
swelled face, but is better now. Maggie Bergen was over last week 
and stayed a few days, and attended an entertainment given by the 
ladies of our church. They made $65 by the supper. On Saturday 
evening our folks went up to your church. Burbank read and the 
University Glee Club sang. The receipts were nearly a hundred 
dollars. Mrs. Gillet’s class gave the entertainment. 

Your house opposite is not rented yet. If I take it, and go to House- 
keeping, will you come and board with me? It would be a nice 
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quiet arrangement and not the first time I had kept house for you. 

Aunt Letitia was very comfortable on Saturday. David is still the 

same. There is nothing especially new. We all join in love. 
Yours very affec. MARIA. 


Harem, March 25th, 1878. 


Dear SARAH: Your letter is the first intimation we have had that 
John is sick, and, notwithstanding your assurances of his being better, 
we feel very anxious. I know you will do anything for him that can 
be done, and have confidence in the doctor’s ability, but we wish 
very much he was at home. Yet I know it would not do for him 
to come just now and alone. Now we can all see that John was not 
as strong as usual when he went away, but he has so often come and 

gone alone that we did not worry about him. I feel as if I 
560 must come right on to Oconomowoc, and be ready to come 

home with him, and thus relieve him of all anxiety. You 
must answer this right away, won’t you, and tell me what is best to 
do and just how he is. We know the disease of old, and think we 
understand how to do for him, and are so sorry he is so far away, 
but yet, if he must be away, very glad that he is with one who has 
always been so kind and considerate for him. 

Charlie must be careful of himself, for what would you do if he 
too should be taken sick. These changeful days and March winds 
are terrible for those who are not very strong, and this wintry day 
with its fierce wind is carrying us back into the middle of January 
again. Now, with much love and an anxious desire to hear again 


right away, I am yours. 
MARIA S. KENYON. 


Won’t you send us a line as soon as you get this. I enclose a few 


lines to John. 
Harem, March 30th, 1878. 


Dear SARAH: I have not had anything direct from you since the 
23d and am anxious to know from yourself if John is decidedly well 
again, as his telegram and letter toSam would have us believe. Can 
you not send me a postal, so that we may be relieved from anxiety 
and feel that he is doing well under the doctor’s care? I hope he 
does not worry about the church, because there is no.reason why he 
should. I saw Mr. Colwell and he said the Presbytery had given 

them such aid that with Mrs. Green’s gift and what they could 
561 raise, or had already raised, they would be clear of debt, and 

he felt quite confident of their bein already relieved from 
their heavy burden. Mrs. Gillette’s Bible class are doing finely with 
a series of entertainments, and all the congregation have entered 
with spirit into the effort to help themselves; so success is pretty 
certain when that is thé case. 

We have not made John’s sickness public, Mr. Colwell, out of our 
own family being the only one who knew of his being unwell, and 
| did not, as you had not, told him how he was affected. Aunt 
Letitia would worry herself sick at the thought of his being so far 
away and not well, so Sam and I thought best to say nothing to any 
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of them; but one of her first questions is: “ Have vou heard from 
John?” TI refer to my last letter almost two weeks since when he 
was well. Weare all aswell as usual. Maggie is gaining strength, 
as I hear her practicing her voice with a friend in the parlor. This 
is sweeping day and there is much dusting and window rubbing 
going on within and without. 

There are signs of spring all around us; trees are budding, flowers 
are peeping out. In Mount Morris Park birds are singing and 
people are moving in and out, for we see loaded furniture carts fre- 
quently pass. I suppose you, too, are rejoicing in the breaking u 
of winter, and Charlie is beginning boating excursions and duck 
shooting expeditions, if they come at this season. As John regains 
strength he will want to work in the garden, but I hope he will be 
careful; while it is well to be out of doors, fatigue 1s dangerous. 
Now I must say “ farewell.” 

rs, affectionately, 
MARIA S. KENYON. 


Love to all. 


562 Tart House, CoRNWALL ON THE Hupson, 
July 14th, 1883. 


Edgar K. Brown, Esq. 

Dear Sir: In reply to your communication enclosing copies of 
two letters written by me to Mrs. Sutton, and one to my brother, 
John S. Kenyon, now deceased, I would say that I do not think that 
they are in any manner in conflict with the testimony given by me 
before the United States Commissioner in New York on the first 
day of June, 1883. 

The letter of March 25th, 1878, to Mrs. Sutton was in reply to a 
letter from her to me saying in substance that my brother had had 
an attack of paralysis. (This letter I have not been able to find and 
| have been destroyed by me.) 

‘hen speaking in my letter under date of March 25th, 1878, of 
knowing the disease of old I had reference to the fact that my father 
had an attack of paralysis in his sixtieth year, two years previous 
to his death, and my uncle, William B. Kenyon, had such an attack 
in his eightieth year, about five years before his death. 

My brother, at the time of his attack, referred to in my letter, was 
in his sixty-fifth year, having been born December 20th, 1813, as 
appears from the record in our family Bible, and it was natural that 
I should, as I did, think of him at the time in connection with my 
father and uncle. | 

My mention in this letter that when my brother left the city he 
did not appear as strong as usual was not intended to indicate that 

anything serious or alarming was noticed by myself and 
563 sisters, or any premonitions of sickness, but simply an ap- 
pearance of fatigue and weariness. 

In speaking of the kindness of Mrs. Sutton towards my brother 
I simply referred to the fact that, from about the year 1870 down 
to the time of this attack of paralysis, he had boarded with Mr. and 
Mrs. Sutton while in Oconomowoc, and that the relations between 
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them were kindly, and I was very glad he was among friends and 
acquaintances and not among strangers. 

My anxiety for my brother induced me to offer to go to Ocono- 
mowoc and render such assistance as might be necessary in the care 
of him; but I received from Mrs. Sutton a caustic reply to my offer, 
which letter was in substance and effect that my presence in Oco- 
nomowoc would not be agreeable, and that my assistance was not 
needed—a letter, in fact, which satisfied me that Mrs. Sutton desired 
to keep my brother aloof from his nearest kin. To this letter I 
could not reply and all correspondence fetween us from that time 
ceased. 

These two letters which I received from Mrs. Sutton I have care- 
fully searched for, but have not been able to find. 

In reference to the offer which I made to my brother to kee 
house for him, contained in my letter to him under date of March 
23d, 1878, I will say that subsequent to the death of my brother’s 
wife in the year 1869, with the exception of a period of few months 
when he resided in Tremont, he resided with our family at 307 East 
124th street, New York city, while in New York; but as our accom- 
modations were somewhat limited, and as my brother had previous 

to this time, and as early as the year 1872, purchased the prem- 
564  ises No. 308 East 124th street, directly opposite our residence, 

I thought it might conduce to his comfort if this house was 
furnished oak I or other of my sisters should keep house for him, 
thus enabling him, as was his pleasure, to be frequently in the so- 
ciety of his sisters. 

Very truly yours, 


MARIA S. KENYON. 


565 CHARLEs T. Sutton, being duly sworn, testified as follows: 


By Mr. SMITH: 


Q. You live in Oconomowoc and are the husband of the plaintiff 
in this case, are you, Mr. Sutton ? 
A. I do, and I am, sir. 
Q. In respect to some building going on on the Breck property, 
or the Breck lands, so called, and since then called “The 
566 Oaks,” what relationship, if any—what business relationship, 
if any, did you bear to the complainant in the case ? 


(That question is objected to: first, because the witness is the hus- 
band of the complainant and is not qualified to testify ; second, it is 
not rebuttal, and is immaterial and irrelevant.) 


A. I acted in relation to that matter as her agent—Mrs. Sutton’s. 
Q. Without going into particulars at this moment, just state in 
general what your authority in general was. , 


(Same objection as before.) 


A. It was proposed to me that I should take the entire charge of 
the construction and improvement that were going on at the place. 
J acceded to the proposition and did so, commencing work as soon 


— —— 2 ” 


ERASTUS F. BROWN ET AL., £C., VS. SARAH 8. SUTION. 375 


as the place was purchased—even before the papers were passed. I 
went to the place by direction of Mrs. Sutton and commenced tear- 
ing down an old barn preparatory to putting up a new. 


Q. Well, in general, what other work? 
A. Some time after that—a short time after that—I commenced 


the construction of a boat-house on the place. That work was con- 
ducted by myself with the assistance of two men that I emploved 
to help. I personally worked on both of those buildings. I con- 
ives in charge of the construction from that time untif the house 
was closed, the last winter. 

Q. Under whose authority? 

A. Under the authority of Mrs. Sutton. 

Q. Now, do you remember Mr. Hoge, a person who has testified 
here in this case? 


A. I do, sir. 
Q. Do you recollect the circumstances of the keys being delivered 


at the time that you left for New York last; and if so, what are the 


facts? 
567 (That question is objected to, because the witness has been 
shown to be the husband of the complainant and is not 


qualified to testify in the case.) 


A. On the 22d of November, the day we left Oconomowoc to go 
to New York, I gave the key. 

Q. Let me get the year. Do you recollect it? 

A. The last winter we went to New York—1881-’82—November, 
1881, on the 22d of November. I gave the key on the morning of 
that day to Mr. Kenyon to take to the “Oaks” and give to Mr. Hoge. 
I was very busy—it was my intention to have gone myself, but I 
was very busy closing the house ate prom to leaving the city for 
New York. Mr. Kenyon volunteered to take the key to Mr. Hoge 
for me. I gave him the key at that time—on the morning of No- 


vember 22, 1881. 
Q. What did Mr. Hoge have to do with the matter? 


(Same objection as before.) 


A. I had instructed Mr. Hogey to watch the place during the 
winter in our absence. He had, the winter previous, had some 
supervision over the place to see that nothing was destroyed—noth- 


ing: was out of place. 
Q. Had Mr. Hoge been a workman on the place at all—done 


labor ? 


A. Yes, sir. 
Q. How many days’ work had he done—what work? 


(Objected to as irrelevant and immaterial.) 


A. He had performed various kinds of labor as helper to the 


masons. 
Q. Well, do you recollect what length of time? 


A. I employed him in October and a part of November to work 
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ou the house in various capacities as helper to the masons; to do 
whatever I might direct. 

Q. Who paid him ? 

A. I paid him, sir. 

Q. Have you any evidence of it? 

A. Yes, sir. 

Q. Produce it. 


568 (Same objection as before,and because not rebuttal and im- 
material.) | 


(Paper produced.) 


Q. Who signed that pager ? 
A. Albert Hoge. 


Mr. SmitH: We offer in evidence in connection with the witness’ 
testimony this receipt: “Noveinber 19, 1881, received of C. T. Sut- 
ton nine dollars, in full to date for wages. Albert Hoge.” 


Q. In whose handwriting is that portion of the body of the receipt 
which is not printed ? 

A. My own. 

Q. The signature is made by him in person though, is it ? 

A. It was, sir. 

Q. Now, then, I want to know whether the labor therein referred 
to and paid for is the same item which is included in this bill of 
Hoge’s, at folio 1351, for the same amount, or is it different ? 


(Witness examines fol. 1351.) 


A. This bill is dated November 7. That receipt is in payment in 
full to date—to November 19. 

Q. That is not the question. What we want to know is, is the 
work there the same or is it different work? Here is a receipt on 
November 19, there is another bill, and each of them is for nine 
dollars’ worth of labor, and what I want to know is, whether the 
labor is the same labor or is it different labor ? 

A. The same kind of labor ; yes, sir. 

Q. I don’t want to know that. I want to know whether the item 
of nine dollars there in that bill was paid by you at this time, or is 
it some other nine dollars of work ; that is what I want to call your 
attention to. You can think it over if you want. I call your atten- 
tion to that item in that bill there of nine dollars.. What I want to 
know is, whether this nine dollars, paid on the 19th of November, 

paid that bill or paid some other bill, if you remember. Di- 
569 rect your attention to it and think it over if you wish. 

A. That nine dollars paid is wages paid up to November 19, 
for the various kinds of work that he was doing. That was the final 
payment I made him; perhaps that is more significant. I took re- 
ceipts from all my workmen, which may be found there, and he 
with others, for the final payment of wages, material, and various 
things of that kind. 

Q. Here is an item in folio 1351 in an account rendered, as I un- 
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derstand, by Mr. Albert Hoge against John S. Kenyon’s estate, of 
six days’ labor at $1.50 per day. The date of the item here is No- 
vember 7, 1881. What I desire to know is whether that nine-dollar 
item was paid by you or was not. 

A. There was work performed after we left the place—one week’s 
labor after we left the place. 

Q. By Mr. Hoge? 

A. By Mr. Hoge. 

By Mr. Hurtsut: That was after the 19th ? 

A. After the 31st of November. It was after the 19th. 

Mr. SmitH: Q. This receipt reads: “ In full to date for wages.” 
Now I will ask you whether that receipt is according to the fact ; 
whether you did then pay him in full for all work previonsly done 
to that date? 

A. I did. I did not fully understand your question. 


Cross-examination : 


By. Mr. Jenkins: Q. Mr. Sutton, what work was done on that 
place before the deed of the property was made to Mr. Kenyon? 


A. To the best of my recollection an old barn was torn down and 
removed ; a boat-house was partly, if not completely, constructed. 

Q. Who did the work in tearing down the old barn? 

A. I = personally, with the assistance of two others that I em- 

ployed. — 
O70 @. Mention them. 
A. One was Karl Wichman; the other was a Mr. Bloedel ; 
I don’t know his first name. 

Q. When was that work done, what month and what year, and 
what part of the month? 

A. That work was done in September, 1880. 

(). Had there then been an executed contract for the sale of that 
property to Mr. Kenyon? 

A. To the best of my knowledge there had. 

Q. You stated that you paid these workmen; did you receive 
money from Mr. Kenyun to pay for material and work ? 

‘A. [ received a check from Mr. Kenyon. Shall I state the amount? 

Q. Just answer my question. 

A. [ received acheck. Shall I state the history of the transaction? 

Q. You did receive money ? 

A. I received a check. 

Q. With the proceeds of which you paid workmen and for 
material ? 

A. Yes, sir. 

Q. And all of the work and material furnished to that house was 
paid for by Mr. Kenyun, in fact. Was it not paid for with his 
money? 

A. It was paid with money furnished by a check, furnished by 
Mr. Kenyon ; yes, sir. 

Q. When did‘ you and Mrs. Sutton move your household effects 
from the house on Main street tothe Oaks and take up your resi- 
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dence at the Oaks? 

A. A part of the household farniture, some agricultural and some 
mechanical tools were moved away in the fall previous to our leav- 
ing for New York the last time. 

Q. When did you move your household effects from Main street 
and take up your residence at the Oaks ? 

A. In the spring of 1882. 

Q. After the death of Mr. Kenyon ? 

A. After the death of Mr. Kenyon. 

Q. Did Mr. Kenyon speak to you about superintending that work 
there? 

A. No, sir. 
571 Q. Did you propose, after the death of Mr. Kenyon, to send 
in a bill for your services in superintending that work against 
the estate of Mr. Kenyon ? 

A. No, sir. 

Q. You say you gave the key of the house to Mr. Kenyon to de- 
liver to Mr. Hoge; where was that key kept? 

A. In my pocket usually. 

Q. Where were you and Mr. Kenyon when you delivered it to 
Mr. Kenyon? 

A. In our house on Main street ? 

Q. And where was Mr. Kenyon and Mr. Hoge when Mr. Kenyon 
delivered it to Mr. Hoge? 

A. I cannot say from personal observation. 
to Mr. Kenyon to give to Mr. Hoge. 


The key was given 


Q. Where did you indaetead’ that Mr. Hoge and Mr. Kenyon . 


were when the key was delivered to Mr. Hoge ? 

A. I presume at the place—the Oaks. 

Q. Mr. Hoge was to watch, and, as you understand it, did — 
that place from the time that you ‘and Mrs. Sutton and Mr. Ken 
went to New York until you and Mrs. Kenyon (Sutton) return > 

A. That was his instructions. 

Q. And it was expected that Mr. Kenyon and yourself and wife, 
upon returning from New York, should take up your residence at 
the Oaks? 

' A. Yes, sir. 

Q. And after you left for New York, as you have testified and 
understood it, there was work done there by Mr. Hoge? 

A. Yes, sir. 

Q. Cleaning up? 

A. Yes, sir. 

Q. Do you remember, after your return from New York in 1882, 
advising or directing Mr. Hoge to send in a bill for his services in 
watching that place during the winter against the estate of Mr. 
Kenyon? 

A. I have no clear recollection of advising him especially. 

There were a number came to me to know what disposition 
572 they should make of their claims; I may have told Mr. Hoge 
at the time; it is not clear in my mind. — 

Q. Told him what? 
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A. To make his claim against the estate. 

Q. You say that you told Mr. Hoge, previous to the delivery of 
the key to him, to watch that place during vour absence ? 

A. Yes, sir. 

Q. Were you and Mr. Kenyon together when that was told ?° 

A. I have no recollection of Mr. pre being present. Shall 
I explain fully ? 

Q. Have you no recollection ? 

A. | have no recollection of Mr. Kenyon being present. 

Q. Was it at the Oaks that you told him that? 

A. Yes, sir. 


Redirect examination by Mr. SmiTH: 


Q. You spoke of the work being paid for by Mr. Kenyon ; does 
that include the work that you personally did there at the Oaks ? 

A. I think I did not say the work was paid for by Mr. Kenyon; 
the money was furnished. 

Q. What I want to know is whether the work done by you was 
paid for out of money furnished by Mr. Kenyon—the work which 
roa individually did; was that work paid for by cash furnished by 

r. Kenyon? 

A. No, sir. 

(.. Was it paid for by Mr. Kenyon in any manner? 

A. No, sir. 

Q. Or out of any of his moneys? 

A. No, sIr. 

Q. Neither the superintending nor the personal labor? 

A. No, sir. 

Q. I understood you that you removed part of your furniture in 
the fall to the Oaks and the remainder of it in the spring, after your 
return from New York ? 

A. Yes, sir. 
573 Mr. Jenkins desires you to state what furniture was removed 
in the fall. 

A. Some household furniture, some tools— . 

Q. What household furniture ? 

A. There were stoves, there were chairs, and there was a table. 
I think—I will not be positive—I think there was a carpet; as to 
that [am not certain. There were tools consisting of agricultural 
tools of some kinds and mechanical tools of my own that [ had used 
at the house on Main street. 

-Q. Unless you think of anything more in that connection you 
need not say anything more. 

A. I kad moved also my boats—several boats—that were placed 
in the boat-house in the fall at the same time—about the same 
time. 

Q. You don’t think of anything more that you want to say in that 
connection ? 

A. No. 

Q. That is all. 
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574 And afterwards, to wit, on the one hundred and second 

day of said term, to wit, on the 30th day of May, A. D. 1885, 
the same judges being present, the following proceedings were had, 
to wit: 


Decree. 


SaRAH S. Sutton, Complainant, ) 
v8. 

Erastus F. Brown’ & Francis A. KENYON, as execu- 
tours of the will of John S. Kenyon, deceased, and 
trustees of his estate under the will, and James Ken- 
yon, Maria S. Kenyon, Elizabeth B. Kenyon, Abi- 
gail B. Clark, Caroline B. Brown, & Francis A. Ken- 
yon, Defendants. ‘ 


-In Equity. 


This cause having been heard at this term upon the original 
pleadings as served and filed in the circuit court of the State of Wis- 
consin, for the county of Waukesha, the said cause being at issue 
upon the complaint taken and treated as a bill of complaint, and 
the answer of the defendants, Erastus F. Brown and Francis A. Ken- 
yon, as executors of the will of John S. Kenyon, deceased, and trus- 
tees of his estate under said will, Messrs. Hurlbut & Van Alstine 

and Winfield Smith, having been heard as counsel for tie 
575 complainant, and Messrs. Jenkins, Winkler & Smith as coun- 
sel for the said defendants, and the depositions of the wit- 
nesses examined for the said complainant and for the said defend- 
ants having been produced and read to the.court upon such hearing; 
and the motion of the complainant for leave to file a bill of com- 
laint in lieu of the original complaint coming on to be heard and 
ing opposed by the said defendants the same is hereby overruled, 
and leave to file such bill denied; and the motion of the said com- 
plainant that the depositions of Charles T. Sutton and Joseph Scott 
may be allowed and read having been also submitted, the said 
motion is granted as to the deposition of the said Joseph Scott and 
as to so much of the deposition of the said Charles T. Sutton as tends 
to prove that he was the authorized agent of the complainant in 
respect to the matters therein mentioned and as tends to show the 
acts done by him as such authorized agent of the complainant. 

And the motion of the complainant, that her deposition be ordered 
to be read, is denied, and the motion of the defendants, that her 
deposition be expunged is granted and allowed; and the court being 
now well and sufficiently advised, and it appearing to the court 

from the said pleadings and proofs that the said deceased 
576 John 8S. Kenyon did, in the month of August, in the year 

1880, enter into the agreement set forth in the said bill of 
complaint whereby he promised to and agreed with her at the city 
of Oconomowoc and the State of Wisconsin for the consideration set 
out in the suid bill of complaint of the services previously rendered 
by the complainant and the services agreed by her thereafter to be 
rendered to the said John S. Kenyon, that he would purchase and 
convey to the complainant the premises hereinafter described, upon 
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which premises the said John S. Kenyon at the same time and place 
did for the same consideration further agree with the complainant 
to build and construct a dwelling-house thereon and to make other 
improvements for the benefit of the said complainant as set forth in 
the said bill of complaint. 

And it further appearing to the court that the said John S. Ken- 
yon, in pursuance of the said agreement, did purchase the said land 
and did construct in part the said dwelling-house, but died on the 
twenty-third day of + sewn 1882, before conveying the said prem- 
ises to the complainant and before the completion of the said dwell- 
ing-house and improvements, and it further appearing to the court 

that the said agreement was valid and to the extent herein- 
577 after adjudged and decreed ought to be performed; and it 

appearing that the defendants, Erastus F. Brown and Francis 
A. Kenyon, are executors of the last will of the said deceased and 
are also by virtue thereof the holders in fee-simple of the title to the 
said lands and premises in trust for the purposes nained in the said 
will and for the discharge of the said agreement and obligation of 
the said John S. Kenyon: 

Now, it is considered and decreed and the court doth order, ad- 
judge and decree that the said defendants, Erastus F. Brown and 
Francis A. Kenyon, as executors and trustees as aforesaid, do make, 
execute, and acknowledge a quit-claim deed of conveyance and de- 
liver the same to the complainant, Sarah S. Sutton, in such manner 
that the same may be recorded in the office of the register of deeds 
in the said county of Waukesha, which conveyance shall be so ex- 
ecuted and delivered within sixty days from the date of this decree, 
and shall in proper form and by apt words grant and convey to the 
said Sarah 8S. Ratton, her heirs, executors, administrators, and assigns, 
for her and their use and benefit forever, all their interest, and all 

the right, title, and interest which the said John S. Kenyon 
578 had in the said premises at the time of his death on the said 
23rd day of January, A. D. 1882. 

And it is further ordered, adjudged, and decreed that the 
said complainant be, and is, entitled to the possession, and to the 
rents and profits, of the said premises since the fourth day of Octo- 
ber, 1880, and until the execution and delivery of the conveyance 
decreed as above to be made to her. 

And it is further ordered and decreed that the complainant, Sarah 
S. Sutton, do have and recover of and from the defendants, Erastus 


‘F. Brown and Francis A. Kenyon, executors and trustees as afore- 


said, her costs in this cause, taxed at the sum of eight hundred and 
one dollars and fifty-five cents, which the said defendants shall pay 
out of the estate of the said John S. Kenyon, deceased, which came 
to the said defendants as such executors and trustees. 

And it is further ordered and decreed that the defendants, and 
each of them, and all persons claiming, or to claim, under them, or 
under any of them, since the commencement of this cause, be, and 
are hereby, perpetually enjoined and restrained from setting up and 
asserting any title, right, or claim in and to the said premises, or 
any part thereof, or to the possession thereof, against the complain- 
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ant, or her heirs, or any person, claiming title under her or 
579 them, and from instituting or prosecuting any action to re- 

cover the said premises, or any part thereof, or interest 
therein. | 

And it is further ordered and decreed that so much of the prayer 
of the bill of complaint as prays that the defendants, Erastus F. 
Brown and Francis A. Kenyon, as executors aforesaid, complete the 
house in process of erection and construction on said premises at 
the time of the death of said John 8. Kenyon in such time as the 
court shall deem reasonable, and, in default thereof, that the com- 
plainant have judgment against them for the sum of four thousand 
dollars, or for such sum as will be sufficient to complete the said 
house according to the plans and specifications thereof, be, and the 
same is, denied. 

The premises and real estate hereinbefore mentioned, and which 
are subject to this decree, are situated in the city of Oconomowoc, in 
the county of Waukesha and State of Wisconsin, and are bounded 
and described as follows: 

Commencing in the center of the highway heretofore known as 
the Milwaukee and Watertown plank-road, at a point where the 
north and south quarter line of section numbered thirty-two (32), of 
town numbered eight (8) north, of range numbered seventeen (17) 

east, in said county and State, crosses the said highway, 
580 and witnessed by “sugar maple” three inches south nine 

and one-half (93) degrees east forty-four links, and by another 
“sugar maple” three (3) inches south eighty-three (83) degrees west 
ninety-five links, and by “cherry” nine (9) inches north seventy-six 
and one-fourth (76}) degrees east two hundred and twenty-eight 
and one-half (2283) links; thence from said point thus witnessed 
north at variation of five (5) degrees fifty-five (55) minutes east, so as to 
strike at about ten (10) links west of a “hickory” about six (6) inches; 
thence on same course twenty-one (21) chains and ten (10) links 
to the bank of Lake La Belle, about eight (8) links west of an “elm” 
stump thirty (30) inches in diameter, said line supposed to be the 
north and south quarter line of said section numbered thirty-two 
(32) aforesaid; thence west in measurement five (5) chains (but land 
hereby conveyed to be bounded by La Belle Lake); thence about 
south eight (8) degrees west along the bank of La Belle Lake toa 
“ black oak” marked by an axe only; thence south about three and 
one-half (33) degrees east about ten (10) chains to center of said 

highway (which center is witnessed by a “hickory” five (5) 
581 inches north seventy-six and one-half (763) degrees east one 

hundred and one (101) links, and by a “sugar maple” three 
(3) inches south eleven and ond one half (114) degrees east fifty-seven 
(57) links; thence south sixty-one and one-half (613) degrees east, in 
center of said highway, six (6) chains and twelve (12) links to place 
of beginning, containing eleven and one-seventh (11+) acres of land, 
more or less. 

Excepting and reserving therefrom the following piece or parcel of 
land conveyed by said Samuel Breck & wife to Jacob Johnson by 
deed dated November Ist, 1869, and recorded in register of deeds’ 
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office for Waukesha county, Wisconsin, in volume forty-nine (49) of 
deeds, page page four hundred and twenty (420), described as follows: 
A parcel of land in the east one-half (4) of the west one-half (3) of 
section numbered thirty-two (32), township eight (8) north, range 
seventeen (17) east, in said Waukesha county, Wisconsin, commenc- 
ing in the center of the highway heretofore known as the plank- 
road, and two (2) rods west of the north and south one-fourth (4) line 
of said section; thence north parallel with said one-quarter (}) line 
four and eighty-eight one hundredths (4,55) chains, measured per- 

pendicularly, from and to the center line of said highway, 
582 therce north sixty and two-thirds (60%) degrees west parallel 

to said highway six and thirty-seven one hundredths chains 
(6,455) to the west line of the first above-described lands; thence 
south three and one-half (33) degrees east to center of said highway ; 
thence south sixty and ry em. (60%) degrees east five and ninety- 
one one-hundredths chains to the place of beginning, being three 


(3) acres more or less. 3 
CHAS E. DYER, 
Judge. 


SEPTEMBER 28, 1885. 
This day came the defendants, Erastus F. Brown and Francis A. 
Kenyon, executors, &c., and on their petition herein filed prayed an 
appeal to the Supreme Court of the United States, which petition is 
as follows, to wit: 


Petition for Appeal. 


Circuit Court of the United States for the Eastern District of Wis- 
consin. In Equity. 


SaRAH 8. Sutton, Complainant, 


vs. : 

Erastus F. Brown and Francis A. Kenyon, Executors of the last 

will of John S. Kenyon, deceased, and trustees of his estate under 

the will, and James Kenyon, Mary S. Kenyon, Elizabeth B. Ken- 

yon, Abigail B. Clark, Caroline P. Brown, and Francis Kenyon, 
Jefendants. : 


583 To the honorable the circuit court of the United States: 


The petition of appeal of Erastus F. Brown and Francis A. Ken- 
yon, executors of the last will of John S. Kenyon, deceased, and 
trustees of his estate under the will, defendants in the above-entitled 
cause, respectfully showeth : 


That the said Sarah S. Sutton having filed her original bill 
against these appellants with the other defendants above named, 
and these defendants having answered thereto and testimony hav- 
ing been taken, said cause was heard upon the pleadings and proofs, 
and a final decree therein rendered on the 30th day of May, 1885, 
by which decree there is granted to the said Sarah S. Sutton, the 
complainant, certain relief claimed against these appellants ; that by 
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said decree these appellants are required to convey to said complain- 
ant certain real estate therein described with the appurtenances 
thereto belonging; that the value of said real estate exceeds the sum 
of five thousand dollars, and that the matter in dispute in said 
cause, exclusive of costs, exceeds the sum of five thousand dollars 
in value. 
Wherefore these appellants appeal from the said decree of said 
circuit court of the United States, and respectfully pray that said 
decree, and said hill and answer, and all the pleadings, evi- 
584 dence, and proceedings in said cause may be sent to the 
Supreme Court of the United States without delay, and that 
the Supreme Court will proceed to hear the said cause anew, and 
that the said decree of said circuit court may be reversed, and a 
decree made dismissing said bill of complaint or such decree as to 
the Supreme Court shall seem just. 
Dated July 21st, 1885. 
JENKINS, WINKLER & SMITH, 
Solicitors for Defendants. 


EAsTERN District OF WISCONSIN, 88: 


F. C. Winkler, being duly sworn, says that he is one of the at- 
torneys of the appellants named in the foregoing petition of appeal ; 
that neither of said appellants reside or are within the State of 
Wisconsin; that this deponent is acquainted with the facts and cir- 
cumstances of the said cause mentioned in the foregoing petition, 
and knows all the facts stated in said petition to be true. 

F. C. WINKLER. 


Subscribed and sworn to before me, this 21st day of July, A. D. 
1885. 
[SEAL. ] CHAS. E. WILD, 
Notary Public, Milwoukee County, Wisconsin. 


Allowance of Appeal. 


Whereupon it is ordered by the court that the said appeal be 

585 and hereby is, allowed upon said defendants giving bond, with 

security, in the sum of one thousand dollars, to be approved, 

conditioned to prosecute said appeal to effect and answer all dam- 
ages and costs if they fail to make their plea good. 

And the same day (September 28, 1885) came the said defendants, 
by their solicitors, and filed their appeal bond in the penalty of one 
thousand dollars, conditioned as aforesaid, and deposited in court 
one thousand dollars, to remain in lieu of sureties on said bond, which 
appeal bond’ is as follows: 


Appeal Bond. 


Know all men by these presents that we, Erastus F. Brown and 
Francis A. Kenyon, as executors of the will of John S. Kenyon, de- 
ceased, and trustees of his estate under the will, are held and firmly 
bound unto Sarah S. Sutton, of the county of Waukesha, in the 
State of Wisconsin, in the full and just sum of one thousand dollars, 
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to be paid to the said Sarah S. Sutton, her certain attorney, exec- 
utors, administrators, or assigns, to which payment, well and truly 
to be made, we bind ourselves and our successors in office, jointly 
and severally, by these presents. 

Sealed with our seals and dated this 31st day of July, in the 
586 year of our Lord one thousand eight hundred and eighty-five. 

Whereas lately, at a term of the circuit court of the United 
States for the eastern district of Wisconsin, in equity, in a suit de- 
vending in said court between Sarah S. Sutton, complainant, and 
ese F. Brown and Francis A. Kenyon, executors of the last will 
of John S. Kenyon, deceased, and other defendants, a final decree in 
favor of said complainant was rendered against the said Erastus F. 
Brown and Francis A. Kenyon, executors as aforesaid, and the said 
Erastus F. Brown and Francis A. Kenyon, executors as aforesaid, 
having appealed from said final decree to the Supreme Court of the 
United States to reverse the decree in the aforesaid suit, and a cita- 
tion, directed to the said complainant, citing and admonishing her 
to be and appear at a Supreme Court of the United States to be 
holden at Washington the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
Erastus F. Brown and Francis A. Kenyon, executors as aforesaid, 
shall prosecute their said appeal to effect and answer all damages 
and costs if they fail to make their plea good, then the above obli- 
gation to be void; else to remain in full force and virtue. 

ERASTUS F. BROWN, pe 
As Executor and Trustee est. John S. Kenyon, dee’d. 

587 F. A. KENYON, [SEAL. 
As Executor & Trustee estate John S. Kenyon, dec’d. 


Sealed and delivered in presence of— 
J. H. V. ARNOLD, 
JOS. F. ARNOLD, 
As to E. F. Brown. 
J. A. HECK, 
C. J. WALTON, 
As to A. F. Kenyon. 


STaTE OF New YORK, oe , 
City and County of New York, j ~° 


. Be it remembered that on the seventh day of September, in the 
year eighteen hundred and eighty-five, before the subscriber, a com- 
missioner in and for said State, appointed by the Governor of the 
State of Wisconsin to take the acknowledgment of proofs of the exe- 
cution of any deed or other conveyance or lease of any lands lying 
in the State of Wisconsin, and of any contract, letter of attorney, or 
other writing, under seal or not, to administer oaths and affirma- 
tions, and to take and certify depositions to be used and recorded in 
the State of Wisconsin, appeared Erastus F. Brown, an executor of 
the will of John S. Kenyon, deceased, and trustee of his estate under 
said will, described in, and who executed the foregoing instrument 
of writing between him, as one of the parties thereto, and Sarah §, 
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Sutton, the other party thereto, and the said Erastus F. Brown ac- 
knowledged that he executed the said instrument, as such executor 
and trustee, freely for the purposes therein stated; and I further 
certify that the person who made the said acknowledgment 
588 is known to be the person described in and who executed the 
said instrument. : 
Given under my hand and official seal, at the city of New York 
aforesaid, the day and year above written. 
[SEAL. ] | JNO. H. V. ARNOLD, 
A Commissioner of Deeds for the State of Wisconsin in New York, 
Appointed by the Governor of Wisconsin to Administer 
. Oaths, Affirmations, &c. 


STATE OF PENNSYLVANIA, } it 
County of Westmoreland, | ~* 


Be it remembered that on the 12th day of September, A. D. 1885, 
personally appeared before me, the subscriber, a notary public, re- 
siding in the borough of Latrobe, county & State aforesaid, F. A. 
Kenyon, an executor of the will of John S. Kenyon, decased, and 
trustee of his estate under said will, who signed & sealed the fore- 
going instrument of writing and acknowledged it to be his act and 
deed, and desired that the same might be recorded as such; and I 
further certify that the person who made the said acknowledgment 
is known to me to be the person described in and who executed the 
said instrument. 

Witness my hand and official seal, the day and year above written. 

[ SEAL. ] JNO. H. ROCK, 
Notary Public. 


589 Order Approving Bond, &c. 


And same day (September 28, 1885), it appearing by the records 
and files herein that the defendants, Erastus F. Brown and Francis 
A. Kenyon, executors of the last will of John S. Kenvon, decased, 
have appealed to the Supreme Court of the United States from the 
decree entered in this court in the above-entitled action, and have 
given a bond to the said complainant that they will prosecute their 
appeal to effect, and answer all damages and costs if they fail to 
make their plea good, and this court deeming it advisable, in lieu 
of sureties on such bond, to take and accept one thousand dollars, 
this day deposited by said appellants with the clerk of this court as 
security that said appellants will perform the conditions of their 
said obligation : 

Now, therefore, it is ordered by the court now here that the said 
bond be, and hereby stand, approved, and that the said sum of one 
thousand dollars remain in this court as security for the performance 
by the said Erastus F. Brown and Francis A. Kenyon, executors as 
aforesaid, of the conditions of said bond until their said appeal shall 
have heen prosecuted to effect and the said obligation becomes void. 

Whereupon a citation issued. 
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590 #Uwnitrep STATES oF AMERICA, in 
Eastern District of Wisconsin, { ~* 


I, Edward Kurtz, clerk of the circuit court of the United States of 
America for the eastern district of Wisconsin, do hereby certify that 
I have compared the writings annexed to this certificate with their 
originals now on file and remaining of record in my office, and that 
they are true copies of such originals and correct transcripts there- 
from, being a full and complete transcript of the record in case of 
Sarah S. Sutton vs. Erastus F. Brown et al., executors, &., in equity, 
except the plans of the new building, referred to in the depositions 
and introduced in evidence by the plaintiff, as appears on page 199 
of the record, which original plans are sent herewith. 

In testimony whereof I have hereunto set my hand and duly 
affixed the seal of the said court, at the city of Milwaukee, in said 
district, this first day of October, in the year of our Lord one thou- 
sand eight hundred and eighty-five and of the Independence of the 
United States the 110th. 

[>eal U. S. Circuit Court, Eastern District Wisconsin. ] 


EDWARD KURTZ, Clerk. 


591 Tue Unitrep States OF AMERICA, 88: 
[SEAL. | To Sarah S. Sutton, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to an appeal in the 
circuit court of the United States for the eastern district of Wiscon- 
sin, wherein Erastus F. Brown and Francis A. Kenyon, executors of 
the last will of John S. Kenyon, deceased, and trustees of his estate 
under the will, are appellants, and you are appellee, to show cause, 
if any there be, why the decree passed against the said Erastus F. 
Brown and Francis A. Kenyon, executors, &c., should not be re- 
versed and speedy justice done to the parties in that behalf. 

Witness the Hon. Charles E. Dyer, district judge of the United 
States for the eastern district of Wisconsin, at the city of Milwaukee, 
in said district, this 28th day of September, A. D. 1885, and of the 
Independence of the United States the 110th. | 

7 CHAS. E. DYER, Judge. 


We accept service of the above citation this 30th day of September, 


A. D. 1885. 
HURLBUT & VAN ALSTINE, 
Solicitors for Complainant. 


Endorsed on cover: No. 1053. E. Wisconsin C. C. U.S. Erastus 
F. Brown and Francis A. Kenyon, executors of the last will of John 
S. Kenyon, deceased, and trustees of his estate under the will, appel- 
lants, v. Sarah S. Sutton. Filed October 10, 1885. 
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Supreme Court of the @nited States. 


Erastus F. Brown and FRANCIS 
A. Kenyon, as Executors of 
the Last Will and Testament ea 
of Joun S. Kenyon, deceased, ae 
and Trustees of the Estate wg 
under the Will, | a 

Appellants, ) Appellante’ Brief. 


AGAINST 


SARAH S. Sutron, 
Respondent. 


Statement of Facts. 


- . Phe appeal in the above entitled a:tion is taken from the. 


& ae judgment of the Circuit Court of the United States forthe =~ 
¢ Eastern District of Wisconsin. ee 


Which judgment was in favor of the complainant there- 
in, Sarah S. Sutton, decreeing specific performance of an 
alleged verbal contract for the conveyance of land, entered 
into between the complainant and the defendant's testator =. 
John S, Kenyon. e 


John S$ 8. Kenyon, a retired merchant of some considerable 
wealth was, in his lifetime, a resident of the City and 
County of New York. 

In the year 1872, his wife, who for some vears had been 
an invalid, departed this life at Tremont, a suburb of said 
city. Previous to the death of Mre. Kenyon, Mrs. Sutton 
the complainant herein, appears to have been a guest in 
Mr. Kenyon’s family on a number of occasions, enjoying 
Such privileges as are usually accorded to guests, .but per- 
forming no labors whatsoever in Mrs.!Kenyon’s sick. room. 

Record, pages 257 to 265. 


At this time Mrs. Kenyon’s illness was of such a charac- 
ter as to confine her to her room, and to require constant 
care and attention. During all this long and protracted 
illness of his wife Mr. Kenyon was her sole nurse and at- 
tendant, performing for her all the services and duties 
devolving upon such occupation. 

Record, pages 257 to 265. 


Subsequent to the death of his wife, in the year 1872, 
Mr. Kenyon in company with Mr. and Mrs. Sutton (the 
complainant herein and her husband), boarded in the 
family of George F. Westover, the brother-in-law of the 
complainant and witness and counsel in this action, paying 
the weekly board of ten dollars to Mr: Westover. At this 
time Mr. Westover resided at the Village of Oconomowoc, 
Wisconsin. 
Record, pagés s.and42. 22 x 37K 32 


Mr. Kenyon and Mr. and Mrs. Sutton so resided with 
Mr. Westover from this time until Mr. Westover’s re- 
moval to Chicago, in the year 1874. 

Record, page 3 82 


In the coed of April, 1874, Mr. Kenyon purchased a 
small residence on Main street in said village for the sum 

_of $2,650, into which Mr. Kenyon and Mr. and Mrs. Sut- 
ton removed. From this time until the year of his death, 


Mr. Kenyon resided in this Main street house during the 
summer months. 


Record, page 33 


During all the period from the time that Mr. Kenyon 
boarded with Mr. Westover at Oconomowoc down to the 
year 1879, he always left that village in the early fall and 
resided with his sisters at No. 307 East One Hundred and 
Twenty-fourth street, in the City of New York, until the 
following summer. It was also his custom to spend sev- 
etal weeks in this city during the months of Jaly and 


August. 23 F) 
Record, pages Maand-e: 2-3 97« 84 


Until the winter of 1879-80 neither Mr. nor Mrs. Sutton 
accompanied him in any of these journeys to orfrom New | 
York, they being domiciled at Oconomowoc. 

Record, page 34. 


In the year 1879 Mr. Kenyon resumed housekeeping in 
the City of New York, his residence being directly across 
the street from that of his sisters where he had previously 
resided. The reason for this change being that the home 
of his sisters was not sufficiently large to accommodate 
both them and their sister’s family, and allow Mr. 
Kenyon accommodations at all commodious. 

Record, page 255. 


From this time on to the year of his death, in the winter 
of 1882, the Suttons accompanied Mr. Kenyon to the city 
in the fall returning with him in the spring, residing with 
him in his city house, living upon his bounty, neither of 
them paying any board. 

Record; page@te 3844 


The .residence which Mr. Kenyon purchased on Main 
street in the Village of Oconomowoc was a small cottage 


ags.-will be seen from a full description thereof at Record, — Bee 


pages 206-207. 
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4 


It was therefore but natural that Mr. Kenyon, being a 
man of wealth, should desire a more commodious residence. 
We therefore find him in the month of September, 1850, 
purchasing from Samue! Brick and others a plot of land in- 
cluding eleven acres, on the shore of Lake La Belle, in said 
village, and commencing in the fall of the year 1881 the 
erection of a house more suitable to his means and station 


in life. 
Record, page 9 DS 


The claim of the complainant herein is that Mr. Kenyon 
being in infirm health and an invalid, and being in need 
of constant care and attention, made two oral agreements 
with her to the following effect: 

The first in the year 1872 at Oconomouock, Wisconsin, 
that in consideration of her care and society Mr. Kenyon 
agreed that ‘‘she should be well provided for.” 

The second alleged oral contract made in the year 1880 
at the same place provided that in consideration of the 
plaintiff's care and society Mr. Kenyon agreed to purchase 
certain lands and premises in Oconomouock, and to erect 
thereupon a substantial dwelling, and upon the comple- 
tion thereof convey the same to the complainant in fee. 

Record, page 2. 


The complainant herein claims that the premises above 
referred to as having been purchased from Samuel Brick 
and others in the year 1880, and the beginning thereafter 
of the building of a residence thereupon was in part per- | 
formance of this alleged parol agreement, and she de- 
mands in this suit that these appellants, the executors 
and trustees, under the will of John S. Kenyon, deceased, 
shall complete such structure, and thereupon convey said 
lands and the improvements thereon erected to the com- 


plainant in specific performance of said parol agreement 


with defendant’s testator. 
Record, pages 2 and 3. 


The defendants on their part deny the existence of 
any such parol agreement, and allege that such prem- 
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ises were purchased by Mr. Kenyon, and the building be- 
gun thereupon solely for Mr. Kenyon’s own benefit and 
ownership. With the probable expectation on his part 
that Mr. and Mrs. Sutton should in the future as in the 
past live under his roof, receiving of his bounty and en- 
joying the privileges which his wealth placed within their 
reach. 
Record, pages 10 and 11. 


The appellants respectfully assign as error that the 
Circuit Court erred upon the evidence appearing in the 
printed record, in giving judgment in favor of the com- 
plainant decreeing specific performance. And for refus- 
ing to dismiss the complaint for insufficiency of proof to 
establish the complainant’s alleged parol agreement. 


First Point. 


In order to give probable color to the existence of such 
a contract, the complainant has endeavored to show that 
John S. Kenyon was an invalid in such a precarious state 
of health as to be in need of constant care and attention. 

Upon the question of Mr. Kenyon’s health we would 
refer the Court to the testimony of Mr. C. H.Van Alstine, 
one of the attorneys for the complainant, who testifies as 
follows: ~ 

‘*Q. How often did you see Mr. Kenyon about the City of 
Oconomowock in the years 1879-1880 and 1881. 

A. I saw him very frequently, perhaps two or three 
times 2a week. 

Q. What was he doing ? 

A. I have seen him walking to church; I have seen him 
sail on the lake in the summer time. 

Q. Did, sir, you see him walking anywhere but to church 
in 1880 and 1881. 

A. O yes, I have seen him walking about town. 
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Q. And when you speak of his sailing do you mean 
rowing or sailing ? 

A. I have seen him both rowing and sailing on the 
loko; *, *.:% 

Q. Did you see him on the Bricks place during the 
erection of the house ? 

A. I have seen him there a few times. 

Q. Do you know how he came there / 

A. Sometimes he used to come there with a horse and 


carriage. Well, I suppose he came on thelatter. * * * 


I went over with him once. 

Q. In a boat ¢ 

A. Yes, sir. 

Q. What is the distance between Mrs. Sutton’s house 
on Main street and the new house on the lake. 

A. I think about three-fourths of a mile. 

Q. When you went over with him from the house on 


' Main street to the Brick’s place, who did the rowing ? 


A. We sailed over. 

Q. Who managed the boat ? 

A. I attended to the tacking * * * hedid the sail- 
ing of the boat. 

Q. He was amusing himself about as any gentleman 
resorting to Oconomowock in the summer season amuses 
himself; was he not fishing and sailing and riding? 

A. Yes, sir; he would fish and sail and ride, but not to 
the excess that some people do. * * * 

Q. He used to attend to business? 

A. Yes, sir.” | 

Record, pages 314 and 315. 


We thus see what was Mr. Kenyon’s apparent health, 
amusements and occupations in the City of Oconomowock 
for the three years preceding his death. 

The following is the uncontradicted testimony as to Mr. 
Kenyon’s health and habits in the City of New York: 
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CORNELIUS VAN Vooruis, an old friend of Mr. Kenyon’s, 
having known him intimately from the year 1830, testi- 
fies: 


‘* During the time that I have known Mr. Kenyon, even 
from the commencement of it. * * * * I do not 
know a man among all my acquaintances whom I con- 
sidered enjoyed better health than John S. Kenyon.” 

Record, pages 292 to 298. 


Other entirely disinterested witnesses testify to the 
same effect: 


Chares A. Yost, Record, pages 227 to 233. 


Elisha Selchow, _ 233 ** 238. 
Henry P. McGwrwed&4 ‘© 986 ** 3997. 
Samuel B. Kenyon, ‘ «910 ™ 27. 
Samuel K. Virgin, ‘* ‘6 279 ** 280. 


Such being the facts as to Mr. Kenyon’s condition of 
health at the time when the alleged parol agreement was 
entered into, it is evident that there was not probable 


_ cause for the making of such a contract on the part of Mr. 


Kenyon. He needed no attendance. Was a self-con- 
tained active man, attending personally to his business 
and affairs. Employing his leisure time in Oconomowock 
in recreations and amusements, such as all summer 
residents in that city participate in. 


The attention of this Court is called to the testimony of 
various of the complainant’s witnesses, upon which testi- 


‘mony she relies in part to support the alleged verbal and 


parol agreement claimed to have been entered into between 
herself and Mr. Kenyon. 
Namely, the evidence of — 


David W. Small, Record, pages 44 to 53. 
Louise C. Williams, *‘ 61 ‘ 67. 
Jacob Van Horn, sy NY ° eet 
Mrs. D. W. Small, ‘ anon Shae 
Harvey V. Anderson, *‘ Gee) hee 
Clarence Peck, - git: Bike 
Ferdinand Peck, ” ‘6 198 ** 195. 
H. H. Shufelt, ot ‘6-195 6 “* 1398. 
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. From the testimony of these witnesses, it would appear 
that if Mr. Kenyon had it in mind to convey the property, 
it was in the nature of a mere gift, and not in fulfillment of 
a contract. 

But the evidence makes it entirely uncertain whether 
he intended such gift for Charles T. Sutton, Sarah S. Sut- 
ton (the complainant), or for them both, jointly. 

For he speaks of the place as being intended for Mrs. 
Sutton, for Mr. Sutton, and for both Mr. and Mrs. Sutton, 
referring to them jointly as ‘‘ the children.” 

By reference to the testimony of the above witnesses, 
called to prove this contract by the complainant, that on 
numerous occasions Mr. Kenyon so expressed himself. 
And for the purposes of this action, it might as well have 
been claimed by Mr. Sutton as ‘y Mrs. Sutton, or by 
them both jointly. 

The undisputed testimony of the witness, Albert Hodge, 
clearly shows that Mr. Kenyon did not give to the com- 
plainant the full contro] and _ possession of the premises in 
controversy. For the very last act of Mr. Kenyon, before 
leaving Oconomowock for New York, where he shortly 
after died, was an exercise of control and ownership which 
cannot be reconciled with the claim made by the com- 
plainant, Ave possession had previously been given to 
her, bug that tinder it she had exercised undisputed con- 
trol. 

There was no divesting by Mr. Kenyon of his possession 


‘of the place. From the testimony of Mr. Hodge and 


others, Mr. Kenyon was at the place daily, supervising, 
overlooking and working upon the place, with the tools 
placed there ; and from the testimony of Mr. Hodge it ap- 
pears that Mr. Kenyon was the last one in the family who 
left the place before his death. He locked the doors; he per- 


sonally gave the keys to Mr. Hodge ; he employed him to 


take charge of it during his absence; promised to pay him 
for it; and the bill for that service, after Mr. Kenyon’s 
death, at the suggestion of complainant’s husband, was 
presented tozMr. Kenyon’s representatives and _ subse- 
quently paid the executors named in his will. 

rd, pages to 337. ’ 
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Second Point. 


Within well settled principles of law, we submit. that 
nothing disclosed by the testimony either establishes such 
a contract between the complainant and Mr. Kenyon, nor 
any such part performance thereof as will take the case 
from without the statute; nor any such equity as should 
incline the Court to overbear the statute and grant the re- 
lief sought. Courts of equity proceed upon the ground 
that it would be against conscience to suffer one who had 
entered and expended his money on the faith of a parol 
agreement, to be treated as a trespasser ; and for the other 
party, in fraud of his engagement, though verbal, to 
enjoy of the advantage of the money laid out. The tend- 
ency of modern decisions has been to restrict rather than 
to extend the class of cases coming within the rule. A 
mere breach of a parol promise will not make a case for 
the interference of the Chancellor; that a party who 
clalms such interference has the burden of proof thrown 
on him ; that he knows that the law requires written evi- 
dence of such contracts in order to their validity; that he 
has acted with great negligence and folly who has paid his 
money without getting his deeds; that when he requests 
the Court to interfere for him, and save him from the 
consequences of his own disregard of the law, he should be 
held rigidly to full, satisfactory, and indubitable proof. 


First.—Of the contract and of its terms. Such proof 
must be clear, definite, and conclusive, and must show a 


‘contract, leaving no jus deliberandi or locus penitentica. 


It cannot be made out by mere hearsay, or evidence of the 
declarations of a party to mere strangers to the transac- 
tion, in. chance conversation, which the witness had no 
reason to recollect from interest in the subject-matter, 
which may have been imperfectly heard, or inaccurately 
remembered, perverted, or altogether fabricated. Testi- 
mony, therefore, impossible to be contradicted. 


ym 
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SEconD.—That the consideration has been paid or tend- 
ered. But the mere payment of the price in part or in 
whole, will not of itself be sufficient for the interference 
of a court of equity, the party having a sufficient remedy 
at law to recover back the money. 


THIRD.—Such a part performance of the contract that 
its rescission would be a fraud on the other .party, and 
could not be fully compensated by recovery of damages in 
a Court of Law. 


Fourtu.——That delivery of possession has been made in 
pursuance of the contract, and acquiesced in by the other 
party. This will not be satisfied by proof of a scrambling 
and litigious possession. 

With respect to the possession, it is also to be observed 
that the possession which must accompany the parol 
agreement, to save it from the statute, must be mite noto- 
rious, exclusive and continued. 

Purcell vs. Minor, 4 Wallace, 513. 
Williams vs. Morris, 95 U. S., 444-456 
Brown on Frauds, Sec. 472 to 474, 485. 
Browdy vs. Browdy, 7 Barr., 157. 
Blakeslee vs. Blakeslee, 22 Penn., 237. 
Moore vs. Small, 7 Harr., 461. 
Haslet vs. Haslet, 6 Watts, 464. 
Chadwick vs. Phelps, 35 Penn., 305. 
Washabough vs. Entriken, 36 Penn., 513. 
Allen’s Estate, 1 Watts, 353. 
Johnson vs. Glancy, 4 Blackf., 14. 
Frey vs. Shepler, 7 Barr., 91. 
Blanchard vs. McDougal, 6 Wis., 167. 
Knoll vs. Harvey, 19 Wis., 99. 
Detrick vs. Sharrar, 95 Penn. St., 521. 
Smith vs. Finch, 8 Wisconsin Rep., 245. 

_ Littlefield vs. Littlefield, 51 Wisconsin Rep., 


page 23. 
Tieman vs. Gilney, 24 Wisconsin, page 190. 


11 


Blanchford vs. McDougal, 6 Wisconsin Rep., 
167. 

Colson vs. Thompson, 2 Wheaton Rep., 336. 

Neale vs. Neale, 9 Wallace, page 1. 


This possession means a change of possession from the 
one contracting party to the other: the giving up of pos- 
session by.the one, and the assumption of possession by 
the other. This is the exclusive possession which the law 
requires. It does not mean a possession by both, concur- 
rent possession for a common purpose; but an absolute 
divesting of possession by the one, and exclusive assump- 
tion of possession by the other. 

The principle is the same as in cases of gift inter vivos. 
The declaration of an intention to give is not a gift. The 
donor must be divested of, and the donee invested with, 
the rights of property. The indispensable essentials are a 
delivery to the donee and loss of dominion by the donor 
(Geary vs. Page, 9 Bosworth, 297). 

Nor would an equity arise from the naked delivery of 
possession. There must be some part performance accom- 
panying the possession, like expenditure of money in im- 
provements, so that a court of equity can see that not to 
execute the parol agreement would be to permit the per- 
petration of a fraud upon the party. 

Within these principles of law, so well settled as not to 
require elaboration here, we respectfully submit that the 
evidence fails wholly to establish the contract, or posses- 
sion under it. It shows, at most, that Mr. Kenyon had in 
contemplation the construction of a house upon the Breck 
‘ place, where he might live during his life with Mr. and 
Mrs. Sutton ; and a possible intention that after his death 
the property should go to Mr. and Mrs. Sutton, or to one 
of them. The evidence in support of the complainant’s 
contention comes within the ban of the Supreme Court of 
the United States, being wholly made up of conversations 
to strangers to the transaction. That Mr. Kenyon had made 
a contract by which he was absolutely and equitably 
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bound to convey that property, is not only unproven, but 
is against the conceded facts established by the defense. 

On the first of January, 1882, Mr. Kenyon, with his 
own hand, makes an inventory of his estate. He places 
this property in that inventory as his-own. 

He left Oconomowoc on the 22d of November, arriving 
in New York not later than the 27th. He died January 
¥3d, 1882. On the Ist of January he made the inventory 
of his estate, including therein the pieces of property as 
part of his estate. 

Record, page 255 and 256. 


Such conduct is stronger to point the truth than the 
uncertain 1ecollection of strangers as to conversations in 
respect to matters in which they have no concern. In this 
connection, we refer the Court to the following cases: 

Semmes ws. Worthington, 38 Maryland, 298. 
Shelhammer vs. Ashbaugh, 83 Penn. St., 24. 
Gerry vs. Howe, 130 Mass., 350. 

Chalker vs. Chalker, 5 Redfield, 480. 

Hoar vs. Hoar, Idem., 637. 

Alderson vs. Maddison, L. R. 7, Q. B. D. 174. 
Reversing same case, L. R. 5, Ex. D. 293¢% and 
_ cases supra.) 


The latter case is very instructive. The defendant 
there had been for some years the housekeeper of Mr. 
Alderson. She entered his service in 1845, when 16 years 
of age; remained until 1860; and her wages being then 
considerably in arrears, she determined to quit his em- 
ployment. But he, being on old man, and anxious that 
she should continue, promised her if she would remain 
and continue to serve him during his life, and would for- 
bear to press for her wages, he would, in view of the past 
and the future, leave her a life interest in the Manor 
House farm, which he expected to receive from his uncle, 
and in any other property of which he might be possessed, 
and would effectually secure such life interest to her; and 
it was mutually agreed between them to that effect. On 
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the faith of that promise she continued to serve him until 
his death in 1877. By his will he left the property in 
question to her, according to his agreement, for her life. 
But, through inadvertence, the will, though signed by Mr. 
Alderson, was not properly attested, and therefore failed ; 
and the Court held that there could be no recovery. We 


‘respectfully ask, without further reference to the case, the 


careful attention of the Court to it, as decisive of the case 
here. 


Third Point. 


There was no actual change of possession, and no -ex- 
clusive possession in the complainant to bring the case 
within the equitable principles which overbear the statute. 
All that is done by way of change of possession, as was 
said by Lord Hardwick, must be such as could have been — 
done with no other view or design than to perform the 
agreement. While here, as was said in, Alderson vs. 
Madison, :-supra, all that was done was as consistent with 
a previous expression of intention as with having pre- 
viously entered into an agreement, and is equally consist- 
ent with never having done either one or the other. There 
was no act done or word said which indicated that he ever 
designed, during his life, to surrender the right to the pos- 
session of that property; and any possession which either 
Mr. or Mrs. Sutton had, was under him, and in subbordi- 
nation to his right; and indicated no change in the_ social 
relations between them, which had existed since 1874. 


The possession therefore was not absolute; not exclusive; 


not notorious; in the sense that Mr. Kenyon _had divested 
himself of the possession, and the complainant had as- 
sumed it. ae 
But a word in conclusion. There is no equity in this 
case that should appeal to the conscience of the Court 
to strain the law in favor of this complainant. From 1874, 
to the time of his death, Mr. Kenyon had been the sub- 
stantial support and mainstay of Mr. and Mrs. Sutton. He 
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had showered gifts upon them. He had treated her as a 
daughter. He had given her the home on Main street, 
which he inventories at $4,000. By his will, he had given 
her all his personal property, except his jewelry, remain- 
ing at Oconomowock ; he had also provided for her an 
annuity, placing her in this respect upon equal footing with 


_ his sisters-in-law, and nearly upon the same footing with 


his own sisters, his own flesh and blood. Down to 1879, 
he had required but few offices ; not so much as erdinarily 
required by men of hisage. That Mrs. Sutton had ren- 


dered him acts of personal attention and kindness is un- 


doubted ; but. they were no more and no greater, than any 
lady in any family voluntarily and gladly renders to an- 
other of the family superior in age. Mr. Kenyon, further 
intended, doubtless, to give her and her husband a good 
home during his life ; and, perhaps, intended revoking the 
former provisions of his will, to give them this property 
upon his death, either absolutely, or the use of it during 
their life. From the general tenor of his will the latter 
provision would be far more likely. That intention of his 
—if any such existed—was never carried out, and proved 
abortive by his sudden death. Yet, unfortunate as the 
complainant may conceive herself to be, she has received 
from him in gifts of the Main street homestead and other- 
wise, and by the annuity provided by his will, largely in 
excess of the amount received by his sisters and sisters-in- 
law, who were connected with him by ties of blood and 
affinity. 

It would seem by his will that his chief object was to 
dispose of his property among the various benevolent as- 
sociations specified. To grant the complainant the relief 
she asks would in part defeat the intention of the testator. 


It is respectfully submitted that the judgment of the 
Circuit Court should be reversed. 


Erastus F. Browy, 
EpGarR K. Brown, 
Of Counsel for AppellantS 
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STATEMENT OF THE CASE. 


May it please the Court: 


The appellee, Sarah S. Sutton, filed her bill of 
complaint, as plaintiff, in the Circuit Court of 
Waukesha County, Wisconsin, against the appel- — 
lants, to compel the specific performance of a parol 
contract made between the appellee and the de- 
fendant’s testator, John S. Kenyon, in his lifetime, 
for the conveyance to appellee of certain premises 
situated in Waukesha County, Wisconsin. 
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at 
same word in this brief. ey 
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IN THe 


Hupreme (Jourt of the [/nited Gtates 


OCTOBER TERM, 1888. 


eet BROWN 5 ate meet A. ) 
, executors ' last will of 
JOHN 8S. KENYON, deceased, and trus- as pron ms 
tees of his estate under the will, wr way ourt of t 
Appellants, > United States for the 


vs. Eastern District of 


SARAH S. SUTTON, Wisconsin. 
Appellee. J 


BRIEF AND ARGUMENT OF APPELLEE. 


STATEMENT OF THE CASE. 
® 


May it please the Court: 


The appellee, Sarah S. Sutton, filed her bill of 
complaint, as plaintiff, in the Circuit Court of 
Waukesha County, Wisconsin, against the appel- 
lants, to compel the specific performance of a parol 
contract made between the appellee and the de- 
fendant’s testator, John S. Kenyon, in his lifetime, 
for the conveyance to appellee of certain premises 
situated in Waukesha County, Wisconsin. 


» 

The cause was removed to the Circuit Court of 
the United States, where a trial was had before 
the Hon. John M. Harlan, one of the Justices of 
this court, and the Hon. Charles E Dyer, Judge of 
the Circuit Court for the Eastern District of Wis- 
consin. A decree was rendered on the 30th day of 
May, 1885, in favor of the plaintiff below, and the 
cause removed here by appeal from that decree. 


The complaint of the plaintiff stated in sub- 
stance that about J une, 1872, at Oconomowoc, 
Waukesha County, Wisconsin, John S. Kenyon én- 
tered into a parol agreement with the plaintiff, 
whereby he was to become a member of the family 
of the plaintiff and her husband, and to have the 
care and society of the’ plaintiff in his sickness 
and health, and to have all the comforts of a home 
as long as he desired, in consideration of which he 
promised that the plaintiff should be well provided 
for; that under said agreement he remained with 
plaintiff and her husband until August, 1880, when 
he entered into a further parol agreement with 
plaintiff, whereby he was to continue a member of 
the family of plairtiff and her husband, and to 
have the care and society of plaintiff in sickness 
and health, and have all the comforts of a home as 
long as he should live, and the plaintiff should in 
winters also keep house for him in the city of New 
York as long as he should desire to remain there, 
in consideration of which agreement, and such 
services and privileges already rendered and to be 
rendered, as aforesaid, he, the said John S. Ken- 
yon, promised to purchase the real estate in dis- 
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pute, located in Oconomowoc, Waukesha county, 
Wisconsin, and build a new house upon the same, 
of sufficient dimensions to accommodate several 
persons besides the plaintiff and her husband, and 
to make other improvements on the premises, 
and, on the completion of said house and improve- 
ments, to convey the title in fee of the premises to 
the plaintiff. 


That about September 23, 1880, the said John 
S. Kenyon purchased the said premises, put the 
plaintiff in possession thereof, in pursuance of said 
agreement (which possession plaintiff has ever since 
held), and commenced to make improvements 
thereon, building a barn and boathouse and re- 
pairing an old residence thereon. That about 
September 1, 1881, the said John S. Kenyon 
commenced the erection of a new house on the 
premises according to the said agreement, the esti- 
mated cost to be a little over $7,000, putting the 
entire management and supervision of the construc- 
tion of said house and the making contracts for 
work and materials in the hands of the husband of 
the plaintiff, the said Kenyon furnishing money 
from time to time, as needed, for the work; that 
while the said house was incomplete, about $3,000 | 
having been expended thereon, the said John S. 
Kenyon died, at the city of New York, about Jan- 
uary 23, 1882; that at the time of his death he 
was carrying out and performing his part of said 
agreement in good faith, and that. plaintiff had 
duly performed, on her part, all the conditions of 
the agreement. 


ee ee 
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That by the last will and testament of said John 
S. Kenyon, which was admitted to probate in the 
Surrogate Court in the county of New York, State 
of New York, February 10, 1882, the defendants, 
Erastus F. Brown and Francis A. Kenyon, were 
made executors of the will and trustees of the 
estate of said deceased. That, by said will, said 
John S. Kenyon, after making. several small be- 
quests of personal property and money, bequeathed 
to.said executors the remainder of his estate, in 
trust, to be sold and distributed as directed in said 
will. 

That the said' John 8S. Kenyon died leaving an 
estate worth $150,000 over all his liabilities. 

That the defendants qualified as trustees and 
executors. : 

That the defendants refused to carry out the 
said contract made between the plaintiff and the 
said John S. Kenyon, refused to complete the said 
building on said premises, and refused to convey 
the same to plaintiff. 


The plaintiff demanded judgment that the de- 
fendants complete the house on said real estate, 
carrying out the plans and specifications adopted 
by John 8. Kenyon, or that she recover a sum suf- 
ficient for such purpose, and that the title to. the 
premises be conveyed to her. (Printed transcript 
of record, pp. 2-6.) | 

The answer of the defendants admits the death 
of John S. Kenyon; the execution and probate of 
his will; the devise of his estate in trust, as alleged ; 
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the issue of letters testamentary to the defendants; 
the possession of estate by Joseph S. Kenyon at 
his death in excess of his liabilities; the purchase 
of the premises by John S. Kenyon as described in 
the complaint; the improving of said premises and 
the commencement of the construction of a dwell- 
ing-house thereon, in 1881, in process of construc- 
tion at the time of his death; but denies all the 
other allegations of the complaint, and alleges that 
there was-no note or memorandum of said agree- 
ment expressing the consideration subscribed by 
the said John S. Kenyon (10, 11). 


Briefly stated, 
The Plaintiff below claims 


that there was a verbal contract entered into be- 
tween her and Mr. Kenyon in 1879, but modified 
and concluded in 1880, to the effect that, in consid- 
eration that the plaintiff should act as his house- 
keeper in winters, when desired, in the city of New 
York, and that his home should be with the plaint- 
iff during the summers, in Oconomowoc, receiving 
from the plaintiff the attentions which he was ac- 
customed to receive and accept from her, in his 
health and sickness, he would purchase, improve 
and then deed to her the premises described in this 
action, and known as the “ Oaks.” 


That, in pursuance of that agreement, she took 
care of Mr. Kenyon in sickness and health, kept 
his house for him as required, and made a home 
for him in her family until he died. 


6 


That, immed:ately after the arrangement made 
between them, Mr. Kenyon purchased the “Oaks,” 
and her husband and herself were put in posses- 
sion thereof by Mr. Kenyon, and had entire 
charge thereof. | 

That Mr. Kenyon, according to his agreement, 
furnished money with which to build a residence 
upon said premises, and Mr. Sutton proceeded to 
build, from the funds thus furnished, such a resi- 
dence as she and Mr. Sutton, with the consent of 
Mr. Kenyon, desired to have. That the house was 
planned by herself and Mr. Sutton, and was being 
built just as she desired. 


That it was the intention and the promise of Mr. 
Kenyon that the premises in dispute should be 
deeded to plaintiff for her future home, in return 
for her services and attentions which had for many 
years been given him, and which he expected her 
to continue giving him, and for which he chose and 
undertook to make return in that manner. 


THE QUESTIONS OF FACT are: 


lst. Was there an agreement between the plaint- 
iff below and John S. Kenyon in substance as set 
forth in the complaint? 


2d. Was there part performance of said agree- 
ment, and, if so, what acts in part performance 
thereof have been proven? 


If it be shown there was such an agreement and 
part performance thereof, then 
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THE QUESTION OF LAW is: 


Are the acts proven as part performance sufficient 
to take the case out from the statute of frauds? 


I. 


Ashort History of the last fourteen years 
of the Life of Mr. John S. Kertyon. 


In 1868 John S. Kenyon resided, with his wife, 
in Harlem, city of New York (22). In early life 
he had been by occupation a harness-maker and 
trunk-maker (289), and at one time was engaged 
in a silversmith’s shop (293). He became subse- 
quently interested in larger enterprises, was an offi- 
cer of a bank in Harlem (30), and, at his death, 
possessed a fortune of nearly $200,000 (112, 256). 


The plaintiff, Sarah S. Sutton, was the daughter 
of Charles Miller and wife, who was formerly a 
resident of the city of New York and thereafter of 
the city of Brooklyn (31, 41). The family of Mr. 
Kenyon and of the plaintiff’s father were very inti- 
mate in their personal relations ever since the 
plaintiff was born (40). At the time of the trial 
of this case the plaintiff was about forty-four years 
old (120). The plaintiff, prior to 1868, was mar- 
ried to Charles T. Sutton, and has lived with him 
as his wife ever since their marriage. The plaint- 
iff never had any children (78). Mr. Kenyon was 
also childless (23). 


. pacts ee —_— Phe ee Se ee ee a ee Waa : 
Ps F< pleas me: ‘ by Pek Np KP ae . Rinaeea a Ye 2 
<<) aa ee, ee ge oki Feed PRN EOS, a - ' . , 
be ng OY Met at By " eee 44 Sadat ii 
ge = Pie a « ” » — . P — Ce ee ee Ree oe ee Pee pe £ » 
. , ra ete, pt 25 TOT ey eee ee is athe BM 5 aca ye “s ee vt. 
re Porte ¢ : ret © ei ‘ eS nae . ae 
“ va. : : i : ‘ : ; -. 
* pa - " 


8 


In 1868 the wife Mr. Kenyon was an invalid 
(23). The plaintiff, in that year, previous thereto 
and thereafter, during the life of Mrs. Kenyon, spent 
a large portion of her time with Mrs. Kenyon, 
comforting her, assisting and nursing her in her 
sickness (23). In 1868 Mrs. Kenyon was still 
able to be about and to travel (22). In: the 
fall of that year Mr. and Mrs. Kenyon made a 
journey to Wisconsin, and visited in Oconomowoc, 
in that State, at the house of George F. Westover 
(31), whose wife is a sister to the plaintiff (30, 43). 
Sometime after the year 1868, the exact date not 
given, Mr. Kenyon and his wife removed to Tre- 
mont, near the city of New York, where Mrs, Ken. 
yon died in February, 1872 (258). The plaintiff 
spent more or less time with Mrs. Kenyon while 
she resided at Tremont, and was with her when she 
died (259, 260). In the summer of 1872, soon 
after the death of Mrs. Kenyon, Mr. Kenyon, the 
plaintiff and plaintiff's husband together went to 
Oconomowoc, Wisconsin, and entered and lived in 
the family of George F. Westover (24); all of 


them, while there, paying a consideration therefor 


(23, 24,32). The plaintiff and her husband re- 
mained there in the family of Mr. Westover until 
April, 1874 (82). Mr. Kenyon also remained there 
during the same time, excepting several weeks, 
more or less, in July and in December and January 
of each year (106-108). 


In April, 1874, Mr. Westover removed from 
Oconomowoc to the city of Chicago (24), and on 
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the 28th day of that month Mr. Kenyon bought a 
small cottage on Main street, in the village of 
Oconomowoc (348), in which the plaintiff and her 


. husband at once began housekeeping (24), Mr. 


Kenyon living with them as a member of the fam- 
ily (24). On the 1st day of July, 1874, Mr. Ken- 
yon, in accordance with the request of his wife 
while living, deeded that cottage to the plaintiff, 
as a tribute to her from Mrs. Kenyon (41, 341). 

For seven years the plaintiff, her husband and 
Mr. Kenyon continued living together in that cot- 
tage (24, 33), Mr. Kenyon paying a certain consid- 
eration there for board, or as his quota for the ex- 
pense of housekeeping (34, 42). During these 
years Mr. Kenyon continued going to the city of 
New York, upon business of the bank with which 
he was connected, twice each year, so as to attend 
the meeting of the directors held the first of each 
July and each January (31). Sometimes he was 
in New York on those trips several weeks and 
sometimes two or three months (34). 


While Mr. Kenyon was in New York, in Febru- 
arv, 1879, he made a will, by which he bequeathed 
to a nephew a gold watch; to the “Colored Home 
for the Aged and Indigent,” in New York, his 
wearing apparel; to his four sisters, Maria, Eliza- 
beth, Abigail and Caroline, his jewelry and house- 
hold furniture; to the plaintiff, Sarah S. Sutton, 
all personal property that might be in her house at 
Oconomowoc; and all the rest of his estate to 
trustees, who should distribute it as follows: To 
each of his four sisters the interest of $5,000 dur. 
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ing life; to two sisters-in-law and to the plaintiff 
each the interest of $6,000 during life; and all the 
rest of his estate, together with all the remainder 
after the expiration of the annuities, to be divided 
between fifteen different societies or associations, 
one being educational, two churches, two religious 
societies, one publishing society, three missions, and 
six charitable associations (94, 95, 96, 97). 

In November, 1879, Mr. Kenyon, the plaintiff 
and the plaintiff’s husband closed their cottage, in 
which they lived, in Oconomowoc, went to New 
York, and spent the winter there at Number 308 
One Hundred and Twenty-fourth street, in a house 
belonging to Mr. Kenyon, and furnished by him 
(248), the family consisting of Mr. Kenyon, the 
plaintiff, the plaintiff’s husband and one servant 
(171). 

In the spring of 1880 the family (Mr. and Mrs. 
Sutton and Mr. Kenyon) returned to Oconomowoc 
(170), where they kept house during the entire 
summer and fall of that year, and also during the 
summer of 1881, in the cottage on Main street. 
During the winter of 1880 and the winter of 1881 
the same family of three again kept house in Mr. 
Kenyon’s house, at 808 One Hundred and Twenty- 
fourth street, city of New York (34, 129, 147, 157, 
163). ° 

In September, 1880, while in Oconomowoc, Mr. 
Kenyon bought of the Breck estate, for the consid- 


eration of $2,300, the premises in dispute in this 


action, known as the “Oaks,” situated in Oconomo.- 
woc, Wisconsin (345). 
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In 1881 Mr. Kenyon began the erection of a 
large dwelling-house upon the “Oaks.” Early in 
the fall of that year he went alone from Oconomo- 
woc to the city of New York, to attend the wed- 
ding of a neice. He immediately returned to 
Oconomowoc (240). Later in the fall, or early in 
winter, Mr. Kenyon went with ‘Mr. and Mrs. Sut- 
ton to New York for the last time. The three re- 
sided together as usual in his house, on One Hun- 
dred and Twenty-fourth street, until in January of 
that winter, when he was stricken with apoplexy 


and died (129). 


Of the statements made in this brief history 
we apprehend there will be no dispute, and we will 
now ask the Court to consider the testimony bear- 
ing on the material questions of fact. 


IT. 


Was THERE A PAROL AGREEMENT BETWEEN THE 
PLAINTIFF AND Mr. Kenyon, SUCH AS THE PLAINT- 
IFF CLAIMS? 


Testimony of George FE’. Westover: 


The plaintiff, her husband and Mr. Kenyon re- 
sided with Mr. Westover, in his family, at Ocono- 
mowoc, for nearly two years (24). After the Sut- 
tons and Mr. Kenyon began housekeeping in the 
cottage on Main street, and Mr. Westover had re- 
moved to Chicago, he frequently went to Ocono- 
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mowoc, and there visited with Mr. Kenyon and the 
Suttons (25, 34, 37). He visited the Kenyons at 
their residence in Harlem, in 1868 (22), and they 
visited him and his family, at his residence, in 
Oconomowoc, in the fall of the same year (31). 
He was employed by Mr. Kenyon, as an attorney 
(25). He went with him on a visit to relatives of 
Mr. Kenyon, to Ripon, Wisconsin (25). Mr. Ken- 
yon talked with him a great deal about his affairs 
(25,47). From these facts may be seen the oppor- 
tunities that Mr. Westover had of knowing the 
relations between Mr. Kenyon and the Suttons, and 
the intention of the parties. 


He testifies : 


On board the train, on the way from Ripon to 
Watertown, he [Mr. Kenyon] began asking me 
what I thought of those people in Ripon. He 
said, among other things, he had no relatives really 
worthy to be considered relatives, with a very few 
exceptions. He said, “You have seen what they 
are in Ripon, and you have seen those in Chicago; 
the rest are nearly or very much like them. All 
they want of me is my money. Some day they 
will be terribly disappointed.” He said no one 
had filled the place of a relative to him as had 


Mrs. Sutton; that she was the only one in the. 


world that had been really to him like one of his 
family, and that he was under very great obliga- 
tions to her, and how to discharge them or repay 
her, or attempt to repay her, was something he 
was considering. He felt doubtful of the best 
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course (25). He said, moreover, that he was going 
to make recompense to Mrs, Sutton for her services 
in some way. He did not know how it would be 
(26). After that, we conversed on the subject oc- 
casionally. 


In June, 1881, I saw Mr. Kenyon at the house 
of Mrs. Sutton, in Oconomowoc. I had a long 
conversation with him. I had heard he had made 
purchase of the Breck place. I asked him about 
the place. He told me then that that was the final 
result of his determination as to Mrs. Sutton; that 
he had bought the place for her; that she wanted 
it, and he had made up his mind that it was the 
very best that could be done, and he had promised 
her that he would put a house on the place, such 
as she wanted, and the place should be hers. He 
said it was not perhaps as much as she was really 
entitled to, but he thought after all it would be 
better for her than if she should be provided for 
in some other way. He said he had made her 
home his home, and it was understood he was to 
continue thereafter making his home with Sortie, 
that is, Mrs. Sutton. We all, that is my family 
and Mr. Kenyon, called her Sortie. Sometimes he - 
called her Sarah. I talked with him a long time. 
He said it was not sufficient for her really, but the 
idea was this, it was situated on the lake, would 
make a pleasant place for her, and, by having fine 
buildings on it, she would be able, if anything 
should happen to him, to take care of herself by 
keeping boarders. It would be a good place for 
summer boarders (26). I asked him what sort of a 


. 14 , 
. house he was going to build uponit. He said, “That | 
“g is not thoroughly settled. The house will be such | 

as Mrs. Sutton wants. I have agreed that Sortie 
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shall have the house just exactly as she wants it; 
just to suit her” (27). He said he was to continue 
to make his home with Mr. and Mrs. Sutton, and, 
in view of the past, and her services to him, and : 
what had been done, and in view of the position , 
which she was occupying as to him, and the services 
she had performed and was still to perform, he had 
promised her that place, and he had bought it for 
her, because it pleased her, and he had promised 
to build such a house thereon as she should want. 
He said that he thought Charlie and Sortie had 
pretty much settled on their plans for the house 
(27). He reminded me of what he had said to me 
before on the same subject, and said that, after. 
much thought, he had concluded that was the best 
arrangement, and she had agreed to it, and it was 
arranged between them that he should continue to 
live with her in the future (87); * * * and 
that he had promised to buy that place for her, | 
and fix it up, and deed it to her (37). * * * | 
I understood from him, as he said, that the services 
of Mrs. Sutton which she had rendered him, and 
which he was under obligations to requite, together 
with those of the same kind which she had agreed 
to perform in the future, were the basis of his 
promise to convey her the premises in dispute, and 
were outside of anything which he had furnished 
in cash expense of living (42). 
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Testimony of Julia L. White: 


Mrs. White is a sister of the plaintiff, and for 
several years visited the plaintiff in summers, at 
her home in Oconomowoc. In common with the 
family of the plaintiff’s father, she has been inti- 
mately acquainted with Mr. Kenyon all her life. 
Speaking of an interview with Mr. Kenyon in 1881, 
she testified: 

There was something said as to whose place it 
was to be. He [Mr. Kenyon] said it was to be 
Mrs. Sutton’s. Mr. Kenyon said he wanted to give 
it to her, for she had taken care of him and was to 
continue to take care of him as long as he lived— 
had promised to, and that he had promised to give 
it to Mrs. Sutton (173, 174). * * Hesaid that, 
on account of the services performed by Mrs. Sut- 
ton for him, for the care she had already given 
him, and for the care.she had promised to give 
him, he desired to purchase the property for her 
(198); * * that he had bought the place; that 
it was for Mrs. Sutton—to make her home there 
for the care she had given him, and for the care 
she promised to take of him until his death (199). 

I went with Mr. Kenyon to see the place in 
1879, and I went with him to see another place, 
called the Starkweather place. He told me he was 
going to buy one of them for Mrs. Sutton (168). 
* * He said the house was to be their home 
(173). 

Testimony of Joseph. Scott : 


Mr. Scott was treasurer of the church in Ocono- 
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mowoce which Mr. Kenyon attended (362). Mr. 
Kenyon collected subscriptions for the church, and 
frequently consulted the treasurer, Mr. Scott (368). 
Mr. Scott was formerly a contractor, and at first 
made an agreement to build a house for Mr. Ken- 
yon (363). Afterward the agreement was canceled, 
because of Mr. Scott’s other engagements (364). 


Mr. Scott testified : 


The reason he gave me for building the house 
was that Mrs. Sutton had taken care of him, and 
promised his wife to take care of him as long as he 
lived, and that he was building the house for them 
and also for himself, but that she was likely to 
occupy it longer than himself. He wanted it just 
as she wanted it (364). 


Declarations of Mr. Kenyon. 


Many other witnesses gave testimony of declara- 
tions by Mr. Kenyon corroborating that given by 
Mr. Westover, Mrs. White and Mr. Scott. We 
present the substance below: 

Elizabeth Q. Westover, sister of the plaintiff, 
testifies: 


When they stopped at our house ‘in the fall of 
1881, when they. went east, Uncle John [ Mr. Ken- 
yon| said: “We have to get Sortie’s place all ready 


so that she can take summer boarders and get it 


all fixed.” * * I said: “Uncle John, you need 
a new hat.” “Well,” he said, “we are building the 
place for Sortie; after that is finished and Sortie 
is nicely fixed, I will get some new clothes” (44). 
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Judge David W. Small: 


Resides next the “Oaks,” and was a near neigh- 
bor of Mr. Kenyon and the Suttons, and knew 
them for several years. 


He testified : 


Along in September or October [1881] Mr. 
Kenyon was down in the barn, and I got over the 
fence, and walked down with him. | We walked 
down by the lake. + It was a warm, pleasant day. 
We sat down and began to talk about it. I said: 
“You have a mighty big house here; what use 
have you for such a house?” He said: “I am not 
building it for myself; I am building it for Mrs. 
Sutton.” And I said to him: “That will be all 
right. You are not going to leave us?” “No,” he 
said, “I shall stay here; the climate agrees with 
me here better, and sv it does with Mr. and Mrs. 
Sutton.” And then he said he did not want to be 
bothered with the building of it; he had left it all 
to Mr. and Mrs. Sutton; he had nothing to do with 
the building, except to furnish the money; they 
had modified the plans from the original, so the 
cost was less, but according to their own ideas; 
and the rooms and the adaptation of the rooms had 
been all arranged by Mrs. Sutton, and he intended 
she should have it as she wanted it. I then asked 
Mr. Kenyon in whom the title was, whether it was 
in Mrs, Sutton at that time. “No,” he says; “when 
the property was bought I took the deed, but,” he 
says, “I intend to have the property all fixed in 
Mrs. Sutton.” I said: “Haven’t you done anything 
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about it yet?” He said: “No.” Said I: “You 
may have it in your mind to do something you 
want to do, but if you do not do it, if you should 
be taken away, it won’t be done. Under our law, 
unless there is a writing made, or the parties put 
in possession under the agreement, it won’t amount 
to anything.” He said: “I can’t make out any- 
thing here, for the reason my papers .are in New 
York. I desire to make some alterations in my 
affairs, then I shall fix it up; *but I shall put them 
in possession: I have put them in possession. Mrs. 
Sutton has had possession ever since I went to New 
York in the summer (46). I turned it over to 
them, and they are now in possession. Mr. Sutton 
has the keys to the little house and all the prop- 
erty, and I intend they shall be in possession, and 
they are in possession just as perfect as] can make 
it. If I had my papers here, I should have them 
altered now. I have my attorney down there. I 
don’t want to do anything until I get down there.” 
He said, “I propose to give it to them. Mrs. 
Sutton has been very kind to me in sickness and 
disease in my family; took care of my wife until 
she died. I have a good home myself with them. 
I propose now to repay them in this way.” Then 
I think that ended it. Mr. Sutton was there all 
summer looking after the building. I had seen 
him frequently overseeing the workmen. Then, I 
think, about two weeks before he went away I 
met Mr. Kenyon again, before he went to New 
York. I know it was a short time previous to his 
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to him, “Do you remember the talk we had?” 
“Yes,” he says, “that is all right; they have put 
their furniture over there; they have possession of 
it, and they are now in possession of it. I am 
going down to New York. As soon as I get down 
there and get rested, I will fix it all right.” He 
said another thing he wanted to get was the Nor- 
wegian Johnson’s lot. He said he was negotiating 
for it; would like to get it before the papers were 
all made out. I was over there, I think, two 
weeks before they left. I found the little house 
had been finished and completed, and that the new 
house was up and roofed, and some back plaster- 
ing done in it, and whether there were any win- 
dows in it or not I, don’t remember. They were 
boarded up, at least, and down below, I think, 
there were some temporary windows put in; I am 
not sure. The main house was all locked up; 
doors were all locked (47). 


Louise C. Williams, who drew the contract 
between the builderand Mr. Sutton, and who placed 
the insurance upon the building while being 
erected, speaking concerning examining the build- 
ing for insurance, testified: 


Mr. Kenyon came out to the carriage and es- 
corted me to the house through the building into 
the basement, and from there to the top of the 
house. I told him Mrs. Sutton had come to me 
and wished me to insure the building; therefore 
he took me through the whole building. Going to 
the main story he drew my attention to the fire- 
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place; spoke of the size and shape of the chimneys, 
and remarked that the building was larger than 
first intended; that Charlie drew the plans and got 
some of the doors so they conflicted, and it was 
remodeled and made two feet larger than he should 
have built it. He said, “It is as they want it; it 
is the children’s; it don’t make any difference to 
me how they fix it.” He showed me “Sortie’s 
room, my room, Millie White’s room.” Those are 
_ the expressions he used. By Sortie and Charlie he 
meant Mrs. Sutton and Mr. Sutton (63). * * * 
Always, at different times, when I have been to 
the place, in conversing of things they were doing, 
he represented to me it was for Mrs. Sutton—for 

the children (66). 


William K. Washburne was employed to grade 
the grounds about the building. Speaking about 
being upon the grounds at work, and of Mr. 
Kenyon’s sometimes being there also, he ¢estified: 


He was there every few days. He said he was 
fixing that up for Mr. and Mrs. Sutton; said he 
thought it would make a nice home. * * * He 
said that was their place. He told me he was fit- 
ting that place up for them. There was no talk 
about possession, because they were there (69). 


Cooledge Eastman resided at about twenty rods 
from the Breck place, and was intimate with the 
Suttons and Mr. Kenyon. Mr. Eastman went on 
the place and showed Mr. Kenyon where the divid- 
ing line should be between the “Oaks” and the 
premises of Judge Small. He testified: 
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He [Mr. Kenyon] said he didn’t care anything 
about the lines himself; he would not quarrel 
about the lines at all, but he wanted to have it 
settled while he lived, for he was fixing of it up 
for Mr. and Mrs. Sutton. * * * IT asked Mr. 
Kenyon why he built such a high fence. It didn’t 
look well. I said I would take it down to three 
and one half or four feet. He said, “That is my 
mind; if I was building it, I would not put it 
higher.” The fence was about four feet high, but 
a little further ahead they had raised it up. It 
looked to me two feet higher. I laughed at him 
for raising it up so much higher. He said it was 
nothing to him, Mr. Sutton was building of it for 
himself; he had nothing to do with building of it 
(75). He spoke about fixing it up for Mr. and _ 
Mrs. Sutton, or the children; the way he called 
them was his children. He said he had lived with 
them, and made it his home, and expected to, as 
long as he lived, and he was fixing this place up 
for them (76). 


Mrs. David W. Small testified: 


_ He [Mr. Kenyon| came to the house, inquired if 
Mr. Small was making a survey. * * * He 
said: “You know, Mrs. Small, from conversations 
we have had, this property is not for my own espe- 
cial interest, but I am interested in preparing it, or 
fixing it, for Mrs. Sutton. I want the title settled 
while I am living. I don’t want any dispute here- 
after.” * * * We went on with an extended | 
conversation about the intention of the building 
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place; spoke of the size and shape of the chimneys, 
and remarked that the building was larger than 
first intended; that Charlie drew the plans and got 
some of the doors so they conflicted, and it was 
remodeled and made two feet larger than he should 
have built it. He said, “It is as they want it; it 
is the children’s; it don’t make any difference to 
me how they fix it.” He showed me “Sortie’s 
room, my room, Millie White’s room.” Those are 
the expressions he used. By Sortie and Charlie he 
meant Mrs. Sutton and Mr. Sutton (63). * * * 
‘ Always, at different times, when I have been to 
the place, in conversing of things they were doing, 
he represented to me it was for Mrs. Sutton—for 
the children (66). 


William K. Washburne was employed to grade 
the grounds about the building. Speaking about 
being upon the grounds at work, and of, Mr. 
Kenyon’s sometimes being there also, he ¢estified: 


He was there every few days. Hesaid he was 
fixing that up for Mr. and Mrs. Sutton; said he 
thought it would make a nice home. * * * He 
said that was their place. He told me he was fit- 
ting that place up for them. There was no talk 
about possession, because they were there (69). 


Cooledge Eastman resided at about twenty rods 
from the Breck place, and was intimate with the 
Suttons and Mr. Kenyon. Mr. Eastman went on 
the place and showed Mr. Kenyon where the divid- 
ing line should be between the “Oaks” and the 
premises of Judge Small. He ¢estified: 
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He [Mr. Kenyon] said he didn’t care anything 
about the lines himself; he would not quarrel 
about the lines at all, but he wanted to have it 
settled while he lived, for he was fixing of it up 
for Mr. and Mrs. Sutton. * * * IT asked Mr. 
Kenyon why he built such a high fence. It didn’t 
look well. I said I would take it down to three 
and one half or four feet. He said, “That is my 
mind; if I was building it, I would not put it 
higher.” The fence was about four feet high, but 
a little further ahead they had raised it up. It 
looked to me two feet higher. I laughed at him 
for raising it up so much higher. He said it was 
nothing to him, Mr. Sutton was building of it for 
himself; he had nothing to do with building of it 
(75). He spoke about fixing it up for Mr. and - 
Mrs. Sutton, or the children; the way he called 
them was his children. He said he had lived with 
them, and made it his home, and expected to, as 
long as he lived, and he was fixing this place up 
for them (76). 


Mrs. David W. Small testified: 


_ He [Mr. Kenyon] came to the house, inquired if 
Mr. Small was making a survey. * * * He 
said: “You know, Mrs. Small, from conversations 
we have had, this property is not for my own espe- 
cial interest, but I am interested in preparing it, or 
fixing it, for Mrs. Sutton. I want the title settled 
while I am living. I don’t want any dispute here- 
after.” * * * We went on with an extended . 
conversation about the intention of the building 
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and plans. That was the point he made. It was 
his wish to have it settled, because he did not ex- 
pect to keep the premises himself, but he wanted 
them for Mrs. Sutton. * * * A year ago last 
October Mrs. Colonel Shaler and I drove into the 
grounds, and he was working in front of the build- 
ing. Mr. Kenyon was picking up obstructions and 
working around the garden. Mrs. Shaler remarked 
he was building a very handsome house. He said, 
yes, he was trying to make something comfortable 
and homelike. Shesaid it was quite a large house, 
and asked him what family he had. He laughed, 
and said it was not exactly for himself; it was for 
Mr. and Mrs. Sutton. “I-call them my children,” 
he said. “I have consulted with Mrs. Sutton as 
I go on with my plans, and we always have to 
make some additions as we are building, and 
the building has grown larger than we first 
planned.” * * * He said: “It is for her, 
and I don’t consult my own wishes in the con- 
struction and arrangement of the building” (77). 
She asked him how long he had lived there. I 
don’t remember his distinct answer, but he said he 
had made his home with Mrs. Sutton; she had 
taken care of him in sickness and health (77); he 
wanted to see her comfortably settled. * * * 
He said he thought perhaps, as they had no chil- 
dren, they might be lonely, and a neighbor would 
be company for them; so he concluded to fix up 
the little cottage and make it so it would not be 
an objection to the premises, and, if they saw 
proper to rent it or take boarders, they could util- 
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ize it in that way. He said: “It will all be for 
their use” (78, 79). 


Harvey B. Anderson resided at Oconomowoc, 
and was well acquainted with Mr. Kenyon. He 
testifies : . 


I asked him if it was true that he had bought 
the Breck place. He said he had. I said to 
him I was very glad, because it looked like his - 
hecoming a permanent resident. I asked him if 
he felt anything like a granger. He said he could 
not say he did, because he did not buy the place 
for himself; he had bought it for Mrs. Sutton, who 
undoubtedly would be a permanent resident, al- 
though he should make it his home with them 
while he remained here, as he had for several years 
made their place hishome. * * * Hesaid the 
grounds were large enough to keep a cow and a 
horse and raise vegetables for the family, and he 
thought having the place would be a great benefit 
to Mr. Sutton, as he needed more outdoor exercise, 
and he would have that exercise in taking care of 
the place (81, 85, 86). Along in the summer time 
I had the conversation with Mr. Kenyon. They 
were building the new house. I remarked to Mr. 
Kenyon that he was building « much larger house 
than I supposed he was going to build. He said 
they were building it larger than they intended on 
the start, or than he had planned, but as he was 
building it entirely for Mrs. Sutton, at her sugges- 
tion they had enlarged it, and he wished to please - 
her in the matter, and have it as she directed, and 
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building the house was no bother or trouble to him. 
Mr. Sutton had entire control of the building of 
the house, and he had authorized him to build it 
and finish it and make the improvements exactly 
as Mrs. Sutton wished (82, 87). 


Celestia Hdwards resided at Oconomowoc, and 
had been acquainted with the Suttons, Mr. Kenyon 
and the “Oaks” for several years. Testifying as 
to an interview with Mr. Kenyon, when she was 
looking at the house that was being builded on the 
“Oaks,” she said: 


I remarked when they got it all finished they 
would have a very beautiful place and home there. 
He said he liked it very well, but it did not make 
any difference to him; it was all theirs; it was the 
children’s. They were fixing it up just to suit 
themselves. * * * This is the only time I can 
remember his saying distinctly that it belonged to 
them (90). 


O. b. Andrus, a carpenter and joiner, resided 
at Oconomowoc, was shown the plans of the house 
by Mr. Kenyon, and consulted as to the construc- 
tion. He testified: 

As I got nearly ready to start, I asked him of 
the style of a bay window he wanted... He said he 
didn’t care anything about the bay .window, what 
it was. He said I could build it to suit Mrs. Sut- 
ton; he was building it for her, and he wanted her 
suited with the house (92). 

Daniel McL. Miller, a physician residing at 
Oconomowoc, and brother of the plaintiff, was the 
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attending physician of Mr. Kenyon, and intimately 
acquainted with. him for forty years (111). 


He testified : 


He [Mr. Kenyon] never said anything to me 
about any contract; he always spoke to me of the 
place [the “Oaks” | as Sortie’s—Sortie’s place. He 
engaged my services once to try and induce John- 
son to sell his place. I employed Johnson a good 
deal, and he thought I might influence him. He 
said that he wanted to purchase that to go with 
Sortie’s place. Johnson’s place joined this place 
right at the entrance (110, 111). 


Clarence I. Peck was acquainted with .Mr. and 
Mrs. Sutton and Mr. Kenyon in Oconomowoc, in 
Chicago and. in New York. He had ‘a summer 
residence in Oconomowoc many years. Of‘a cer- 
tain interview in Oconomowoc he testified : 


Mrs. Sutton and Mr. Kenyon drove up in their 
wagon, or carryall, and asked me if I did not want 
to ride over to the new place. I went with them. 
Mrs. Sutton said, “That is my place,” and Mr. Ken- 
yon assented. After that, in the course of the ride, 
Mr. Kenyon remarked that he intended to finish 
up the place in good style for the children, as he 
called them (117). Afterward I was at.the house 
where Mr. Kenyon lived, on Main street, with Mr. 
and Mrs. Sutton. I knew Mr. Kenyon had_, been 
in the habit of being over to the new place super- 
intending the work, and I saw him standing in the 
yard at a time when he was generally over there. 
I said: “You are not over to your new place to- 
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day.” He said, No, the sun se«med to affect his 
head; besides that, he said, “The place belongs to 
Charlie and Sortie anyhow, and I thought I would 
give the job of superintending it to Charlie” (118, 
120). 


Ferdinand W. Peck resided in Chicago, but had 
spent the summers for several years at Oconomo- 
woe, and was intimately acquainted with Mr. Ken- 
yon and with the “Oaks;” saw Mr. Kenyon almost 
daily every summer for ten years, in Oconomowoc. 
‘Mr. Kenyon was a constant visitor at his house 
(125). He testified: 

I had gone over there [to the “Oaks” | in a sail- 
boat, with Mr. Kenyon and Mr. Sutton, and he said 
to me, after examining the premises, that he was 
building that place fur these children, alluding to 
Mrs. Sutton and her husband; that he intended to 
give it tothem as a home (122); that Mr. Sutton’s 
health was better in Oconomowoc than in New 
York or elsewhere, and he was determined to get 
them fixed comfortably in that section or locality ; 
* * * that his idea in having it constructed 
was to make it a home in the future for Mr. and 
Mrs. Sutton, calling them his children, and by the 
names of Sortie and Charli. * * * On many 
occasions in the summer of 1881, Mr. Kenyon gave 
me to understand his purpose in building upon the 
premises was for the use and occupation of Mr. and 
Mrs. Sutton asa home. I remember being on the 
premises with Mr. Kenyon at least fifteen or twenty 
times that summer, and on nearly every occasion 
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something arose in our talk that gave me the un- 
derstanding I have stated. He stated he had had 
a comfortable home with these people, and was 
very grateful to them for their care and attention 
during various times of illness, and was glad to be 
in a position to build such a place for them to use 
after his death (123). 


Henry H. Shufeldt, a resident of Chicago, was a 
property-owner and spent his summers in Ocono- 
mowoec, and was intimate with Mr. Kenyon for 
seven or eight years. Mr. Shufeldt went to the 
Breck place one day while out horseback riding. 
He says: 


While I was sitting on my horse Mr. Kenyon 
was sitting on a pile of ijumber, and I asked him: 
“What are you doing here?” He says: “I am 
building a home for Charlie,” meaning Mr. Sutton. 
I said: “What are you going to do with the little 
house?” He says: “We are going to improve it, 
and see if we can make this thing self-supporting” 
(126). 


Vestiana Q. Freeman, of New York, an intimate 
friend of the parties, in visiting Mr. and Mrs. Sut- 
ton and Mr. Kenyon at One Hundred and Twenty- 
fourth street, heard them in conversation say that 
they were always to live together (158). 


William EF. White, husband of the witness Julia 
L. White, intimate with all the parties, testifying 
concerning an interview with Mr. and Mrs. Sutton 
and Mr. Kenyon, said: 
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_ This conversation occurred in February, 1881, at 
the house in One Hundred and Twenty-fourth 
street [New York]. The plans of the house being 
built on the Breck place were brought out and dis- 
cussed. Finally Mr. Kenyon and I were left dis- 
cussing the matter alone. He asked my opinion 
about the plans, this and that, and I gave my views 
as a disinterested party, and he finally said: “It is 
immaterial to me; I am building this place for 
Mrs. Sutton, and I wish to have it suit her” (202). 


M. T: Draper, of Oconomowoc, acquainted with 
Mr. Kenyon, testified that previous to Mr. Kenyon 
leaving Oconomowoc, to go to New York, on his 
last trip, he went two or three times to the house 
of Mr. Draper, and in conversation said to Mr. 
Draper that he intended to make his home with 
Mrs. Sutton in Oconomowoc instead of in New 


York (210). 


H. C. Koch, of. Milwaukee, the architect who 
remodeled the plans drawn by Mr. Sutton, had 
several interviews with Mr. Kenyon in relation, to 


the building. He ¢estified: 
When he [Mr. Kenyon| came in I'talked with 


him about the rooms and who they were for. He 
told me he had no children and no wife; that he was 
a single man. He said there was a family living 
with him that had been living with him some time, 
and he:took care of them and they took'care of him, 
and . that: he was: going to build that: house: for 


them; that’he would be here: in the summer, and | 


in the winter he would go away: He gave their 
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names as Mr. and Mrs. Sutton. He had a sketch 
as to the arrangement. He told me Mr. Sutton 
made it himself, laid out how he wanted all the 
arrangements made (358). 


Joseph Scott, whose testimony as to the relations 
between Mrs. Sutton and Mr. Kenyon we have al- 
ready quoted, also testified: 


I had conversation with him [Mr. Kenyon] in 
regard to the building he proposed to put up there. 
He showed me the plans. He told me the purpose 
of the building. He said it was for Mrs, Sutton 
for a dwelling house (362). 


Not a word of the foregoing testimony 
is disputed 

by any witness. No evidence whatever is offered 
by defendants to show that Mr. Kenyon did 
not make the agreement with Mrs. Sutton as 
shown, or that Mr. Kenyon had any purpose or 
plan in purchasing the “Oaks” different from that 
to which all of the foregoing witnesses testify, or 
that Mr. Kenyon ever made any declaration or 
assertion to any person inconsistent with the agree- 
ment to purchase the premises for her. 


The sole item of evidence to which defendants 
refer, in opposition to all the foregoing testimony, 
is a paper found among the effects of Mr. Kenyon, 
on which he had noted a list of his assets, under 
date of January 1, 1882. Among those assets 
listed are the items “$4,000 house at Oconomo- 
woc,” and “$7,133 house at Oconomowoe” (256). 
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The item of $7,133 may represent the cost of the 
“Oaks,” to that date. The item of $4,000 must 
represent the cottage on Main street, which he had 
deeded, in obedience to his wife’s request, to Mrs. 


Sutton in 1874 (341). If the entry of the first 


item could tend to prove that he had never prom- 
ised to convey to Mrs. Sutton the “Oaks,” and 
had no intention of so doing, then the entrv: of the 
second item could likewise prove that he had never 
conveyed, and had no intention of conveying, to 
her the cottage on Main street. 


It is because the legal title to the “Oaks” re- 
mained in Mr. Kenyon, when he made that list of 
assets, and even to the day of his death, that this 
action was necessary. Had the premises in 1881 
been deeded to Mrs Sutton, and been stricken 
from the assets of Mr. Kenyon, there would have 
been no suit. Notwithstanding years of delicate 
health, and the dark warning that swift-winged 
apoplexy brought him, death found poor John 
Kenyon all unprepared, and seized him when he 
was still busy with incomplete schemes for further 


life. 


ITT. 


The plaintiff performed fully all her 
agreement. 


There is nothing so -utterly desolate as a home- 
less man. The devotion of the plaintiff and all 
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her tender care to Mr. Kenyon began when his 
wife was an invalid, and was baptized with his 
wife’s blessings. For many years after he was a 
widower he found a congenial home in the family 
of Mrs. Sutton, without any hope or expectation 
on her part of reward for all the gentle attentions 
that tender woman can bestow on a prematurely 
old and feeble man. Recognizing her exceptional 
conduct, Mr. Kenyon longed to continue during 


his life the home he had found.He stated his 

desire, and they made each other the mutual 

promises we have shown. Let us see from the 

testimony how Mrs. Sutton performed her part. 
Mr. Westover: 


_ 
I know that the house was commenced after the 


plan which was shown to me by Mr. Kenyon (29). 
* * * T know that Mrs. Sutton continued to 
fill toward him the office of a member of his 
family, as a daughter, as I have already described, 
up until the time that they went to New York, 
the last time they went to New York. He never 
returned. I saw them then. I went with Mr. 
Kenyon to the railroad office to purchase the 
tickets. The plaintiff was with him at that time 
(28). 

David W. Small: 

‘Mr. Kenyon during the time he was here always 
lived with Mr. and Mrs. Sutton. He told me in 


the conversation he had always made his home 
with them since his wife died (48). 
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D. MeL. Miller: 


I know the fact that while he was here, she 
[Mrs. Sutton| took all care of him, rendering to 
him all such services as were necessary. If I gave 
any directions [as physician], I gave them to her 
and looked to her for the performance of those 
services, or the filling of the directions. I saw 
nobody else in fact. He never had any nurse only 
those two, Charlie and Sortie * * * The 
plaintiff was his constant nurse and attendant 
(109.) * * * One or the other was always 
with him, either Sortie or Charlie, or somebody 
else. He never was permitted to go alone (110). 


Dr. Samuel A. Hills: 


John S. Kenyon resided at 124th street in this 
city [New York] in the winter months during the 
last two or three years of his life, * * * and 
he died there at his residence on 124th street. I 
attended him in his final sickness. I was called 
about ten or eleven in the evening by the servant 
girl at the house. I found Mr. Kenyon and Mrs. 
Sutton there. I do not recollect whether there 
were others (129). * * * I resided on the 
same street, four or five hundred feet distant. 
Charles T. Sutton and Sarah S. Sutton, his wife, 
resided in the house with Mr. Kenyon. I found 
Mr. Kenyon lying on the floor in the back parlor, 
with his head bolstered a little. He was semi- 
unconscious, physically almost in a state of col- 
lapse, with cold extremities and slow pulse. I 
stayed all night. Mrs. Sutton was attending him. 
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She had charge of him as nurse. I gave directions 
to her. She was there all the time, save one occa- 
sion she was out a little time, as I remember. I 
might say she was constantly with him, nights as 
well as days. I was not there at the time he died, 
but just previous to his death. Mrs. Sutton was 
with him then. He died of apoplexy (130). 
* * * Mrs. Sutton was his housekeeper that 
winter (132). * * * Mrs. Sutton sat by his 
bedside in his sickness almost constantly. She was 
on her knees on the floor, I believe, or sitting down 
by him when I went ine * * * IT remained 
there three nights (135). * * * Mrs. Sutton 
was a member of his household there previous to 
his sickness. From what I have seen of those 
winters that they resided here in New York, [ 
consider that Mrs. Sutton was looking after his 
wants as a daughter would look after the wants of 
a father, whether they were of the character of a 
sick or well; it seemed to be her purpose to do so 
(138). 


Caroline M. Hills: 


I am a sister of Mr. Sutton. Have been ac- 
quainted with Mr. Kenyon thirty-five years. * * 
It is several years since he began his summer 
residence in Oconomowoc. The first summers he 
lived in Mr. Westover’s house~some parts of the 
time. I was at Oconomowoc, and have seen Mr. 
Kenyon there. I saw him there at Mrs. Sutton’s. 
She was then housekeeping on Main street in a 
cottage. * * * Mr. Kenyon spent the winter 
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of his death and the two previous winters in 
Harlem, at 308 E. 124th street, with Mr. and Mrs. 
Sutton. Mrs. Sutton was housekeeper. I resided 
on the next block; and was a visitor at their house 
frequently, several times a week (140). * * * 
It was in the evening that he was stricken with 
his final sickness. I went to the house next morn- 
ing, and was there all day. Mrs. Sutton was his 
nurse. She sat by him and attended to the in- 
structions of the physicians. I heard them give 
her instructions, Dr. Hills and Dr. Freeman (142). 
* * * When I was there, Mrs. Sutton sat by 
his bed-side the greater part of the time. I saw 
her wetting his mouth and his head (146). 


Dr. N. M. Freeman: 


I have practiced as a physician thirty years. I 
knew Mr. Kenyon, but not long previous to his 
last sickness. He was taken sick on Thursday, 
and I was called in on Friday afternoon, the next 
day, to consult with Dr. Hills (148). Mr. Kenyon 
took dinner with me at my house, 222 E. 87th 
street, on the day he was taken sick. Mrs. Sutton 
was with Mr. Kenyon at my house that evening. 
He left my house about half-past nine, either with 
Mrs. Sutton or Mr. and Mrs. Sutton. The next 
afternoon I saw him at his house. Dr. Hills. was 
there, Mrs. Sutton was there, some of Mr. Kenyon’s 
sisters were there. He was laboring under an at- 
tack of apoplexy, unconscious (149). 


Vestiana Q. Freeman: , 


I was at their house in 124th street a number of 
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times during Mr. Kenyon’s last illness, I first went 
there Friday, the day after he was taken sick. 
Mrs. Sutton was acting as Mr. Kenyon’s nurse 
(160). 


' Adelia M. Valentine: 


I boarded with Mrs. Sutton in Oconomowoc in 
the summer of 1878. * * * Mr. Kenyon was 
there. He was sick once while I was there, and 
was not feeling well most of the time. He com- 
plained most of his head. * * * Mrs. Sutton 
always attended him (163). 


Julia L. White: 


From 1875 to 1879, 1 made my home in the 
summers at Oconomowoc, with Mrs. Sutton. Al- 
ways met Mr. Kenyon there. * * * He com- 
plained a great deal of pain in the head; three- 
fourths of the time I think. * * * In severe 
attacks he had compresses put on his head. Mrs. 
Sutton attended him; whatever could be done she 
did (167). * * * Wherever he went, she went. 
He was subject to bad attacks. He constantly 
asked Mrs. Sutton for care. He called on no one 
else for nursing (168). * * * Iwas at Mr. 
Kenyon’s house during his last sickness. Mrs. 


Sutton was there. I met Dr. Hills there. I heard 


him give instructions concerning Mr. Kenyon to 
Mrs. Sutton (171). Mrs. Sutton was there the 
last day I was there, the day of Mr. Kenyon’s 
death. I left between eleven and twelve, and he 
died about one. When I left, he was low, uncon- 
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scious. Previous to his final sickness, Mrs. Sutton 
attended to his wants (172). 


William FE. White: 


I knew Mr. Kenyon twenty-two or twenty-three 
years. I saw him at Oconomowoc in 1875 (200). 
* * * T staid at the house of Mrs. Sutton. He 
was there. I recollect Mrs. Sutton, Mr. Sutton 
and Mr. Kenyon resided together in New York in 
the winters of 1879-80, 1880-81. and 1881-82, 
on 124th street, and I visited them there. * * * 
Occasionally, until they went West, they were 
in the habit of coming to our house about every 
other week, and I went there once in two weeks 
generally. * * * In those visits he told me 
his head was troubling him a good deal, and he 
found out he was not what he once was. He 
complained of his head. I know that he. looked 
to Mrs. Sutton for nursing. He told me he looked 
to Mrs. Sutton for his care (201, 202). 


Joseph W. Scott: 


J observed he never went anywhere, to meeting 
searcely (365), without Mrs. Sutton was with him. 
I remember frequently inquiring of him why he 
did not attend prayer-meeting more. He said his 
health was so poor Mrs. Sutton didn’t like to have 
him out nights; for that reason he did not attend 
prayer-meeting any more. Mrs. Sutton didn’t like 
to have him. out nights in the night air, and he 
didn’t come. I have seen Mrs. Sutton and Mr. 
Kenyon on the streets together, sitting out talking 
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together, and riding together. I have heard her 
at different times tell him that he must not do so 
and so-—that he must go home: he always went 
(366). * * * Hesaid he had a house in New 
York, and how it was warmed, and that Mrs. Sut- 
ton was his housekeeper, and had taken care of his 
wife, and that it was the wish of his wife that Mrs. 
Sutton would be provided for as long as she lived 
(367). * * * When he came to church he al- 
ways came with Mrs. Sutton. Mr. Sutton came 
pretty much all the time, not all the time (369). 


IV. 


Nirs. Sutton was, in pursuance of the 
promise of Mr. Kenyon to convey to 
her the ‘*Oaks,’’ by him put into pos- 
session of the premises. 


As much as Mr. Kenyon could, he delivered pos- 
session to Mrs. Sutton of the premises he agreed 
to convey to her. He could not have been person- 
ally barred from them, or been refused a home 
upon them, in order to make more perfect the pos- 
session by Mrs. Sutton, for that would have been 
in violation of the agreement between the parties. 
The defendants are dissatisfied with the character 
of the possession by Mrs. Sutton, because Mr. Ken- 
yon was still allowed on the premises. 


Immediately after the purchase of the “Oaks,” 
the husband of the plaintiff erected a boathouse 
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(65) on the premises, and moved his boats (388, 
111), of which he had several, into it (879), built 
or repaired a barn, and remodeled and repaired a 
small dwelling-house thereon (29). Mr. Kenyon 
furnished money to purchase the material used in 
this building and repairs, and to pay for whatever 
labor was employed (38, 46, 377). In the fall 
and winter of 1880 and 1881, the plaintiff's hus- 
band drew plans for the dwelling-house to be erect- 


ed (27,39). The plans were submitted by Mr. | 


Kenyon to an architect, in the summer of 1881, by 
whom they were revised and perfected (318, 319). 
September, 1881, the plaintiff's husband entered 
into a written agreement with a contractor to 
build the desired dwelling-house (93). The con- 
struction was begun immediately thereafter, and 
continued until the last of November, 1881, when 
the premises were closed, and plaintiff, her husband 
and Mr. Kenyon went to spend the winter in the 
city of New York, as already stated (116). 


Let us. examine the collated testimony on the 
question of possession. 


Mr. Westover : 


I know that Mr. Sutton, long before the house 
was built, went there and built a boathouse. I 
know that Mr. Sutton moved the old house that 
was. on the place at the time it was purchased, 
moved it from the old foundation upon a new 
foundation, and that he repaired the house and 
fixed it up. When I was there in the fall of 1881, 
he had moved his boats and some furniture to the 
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place, and he kept his horse and wagon there, and 
various things he had. The boat house was built 
long before that. When I went there in 1881, it 
was up and the things were in it. Mr. Sutton was 
then there engaged fixing the place, changing it, 
making improvements and giving directions to the 
men. There was no one in possession but Mrs. 
Sutton and Mr. Sutton. Mr. Sutton had sole 
charge and possession of the place. I was there 
at the place with hoth of them. That was before 
they went to New York, the last time I was with 
them at the premises. It was in the fall of 1881 
(29). I never saw Mr. Kenyon thete after that. 
The boathouse was constructed and Mr. Sutton 
had his things there on the place, perhaps many 
months or a year before they went to New York. 
Some furniture was there, and their horse was kept 
ther. * * * When they went to New York, 
I met Mr. Kenyon and Mr. and Mrs. Sutton at the 
depot in Chicago, when they arrived fron’ Ocono: 
mowoc. We all came from the depot together, and 
Mrs. Sutton or Mr. Kenyon, one or the other, said 
to me then that when they returned in the spring 
they were going to live in’ the little house on’ the 
Breck place (30). * * * The little house’ had 
been moved from its old site and put on a new 
foundation (35). It was locked: Mr. Sutton had 
the keys. I was there once or twice, and He’ had’ 
them when I was there. He appeared to have 
them in his poeket (36). * * * I! observed’ 
Mr. Sutton had charge of the place. He was 
supervising it, according to his or Mrs. Sutton’s 
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desires. He was apparently employing and dis- 
charging help, making contracts, grading the 


grounds, fixing the house, and otherwise improving 4 
the premises, so far as I could see or hear, accord- f 
ing to his own or his wife’s wishes only. I know g 


that he placed many of their things upon the 
premises; that he had his boats there, kept them 
there; that they had Mrs. Sutton’s horse and 
buggy there, and Mr. Sutton had various farming 
tools there, which I saw. They also had some fur. 
niture there, in the little old house. They had | 
commenced in 1881 to move some of their things 

to the house that had been moved. I saw them / 
then in the old house on the Breck place. Mr. 

Sutton built the boathouse, Mr. Kenyon paid the 4 
bills (38). Mr. Sutton planned it according to 

his own choice; located, designed it, and directed 

its construction. I saw the boathouse, and both 

Mr. Kenyon and Mr. Sutton told me aboutit. Mr. ee 
Sutton built most of it with his own hands. He 
employed all his time on that place. I don’t know 

that he hired any work on the boathouse. * * * 

I don’t know the names of the workmen Mr. Sut- 

ton employed. He had one by the name of Wash- 2 
burne working for him, overseer of the grading. 

I saw Mr. Sutton consulting him or giving him a. 
directions as an employer to one employed. * * “ 
Previous to the boats being moved there, they were 
kept at the cottage where Mrs. Sutton lived, and 
from there they were moved upon the new place 


(39). 
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Elizabeth Q. Westover: 


At the time I went to look round the place, 
“The Oaks,” among other things I saw about the 
house, I saw some dining-rvoi furniture in the 
house, and I didn’t know before that anybody had 
moved anything over there yet. The furniture 
belonged to Mrs. Sutton. I had seen it in the old 
house where they lived. That was the last of 
August of the first of September, 1881 (44). 


David W. Small: 


‘ We re-quote a few sentences from his testimony 
already inserted herein (ante page 18). In his tes- 
timony of an interview between him and Mr. Ken- 
yon at Oconomowoc he said: 

Said I [to Mr. Kenyon], “You may have it in 
your mind to do something you want to do, but if 
you do not do it, and if you should be taken away, 

> it won’t he done Under our law, tinless there is 

. a writing made or the parties put in possession 

undet the agreement, it won’t amount to anything.” 

He said, “I can’t make out anything here fot the 

reason my papers are in New York. I desire to 

make some alteratiotis in my affairs; then I shall 


2 fix it up; but I shall put them in possession. I 

have put them in pusscssion. Mrs. Sutton has had 
a, Ge possession evet since I went to New York in the g 
| summer. I turned it over to them then, and they e 
“ are now iti possession. Mr. Sutton has the keys a 


to the little house, and all the property, and I in- 
tend they shall be in possession just as perfect as 
Ican make it.” * * * About two weeks be- 
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fore he went away to New York I met Mr. Kenyen 
again. I said to him, “Do you remember the talk 


we had?” “Yes,” he says, “that is all right; they 
have put their furniture over there; they have pos- 
i session of it. They are now in possession of it” 
| (46, 47,48). * * * “They are now in full pos- 
: session of it justas much as though they had the title 
(49). * * * He said that he had requested 
Mrs. Sutton to put the furniture in there; that the 
keys were in the possession of Mr. and Mrs. Sutton, 
and everything would be locked up, and possession 
would be theirs (51). * * * Idon’t think I 
was ever over there but what Mr. Sutton was there. 
I was there a dozen or fifteen times during the 
summer (52). * * * When they came back 
in the spring they lived there (53). 


Jacob Weltner: 
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The boathouse was built before I built the new ‘ 
house. CharlesSutton hired me. I made the con- 
tract with him. * * * TI went over there one 
day to stake ‘out the grounds. I was late, and 
when I got there Mr. Sutton was gone. I saw Mr. 
Kenyon on the road. He was grading the road. 
I said: “I am sorry I was late, I had so much to 
do. I wanted to do that work.” Says he: “I 
have nothing to say. You must see Mr. Sutton” 
(54,55). I made a contract in writing with Mr. 
Sutton. We went to Mrs. Williams, and she drew 
the contract. In pursuance of that contract I con- 
structed the house (55). Mr. Sutton hired me, 
paid me and the men. I had some of my men, and 
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Mr. Sutton had some. Mr. Sutton had the gen- 
eral charge. Mr. Kenyon was there nearly every 
day, but he was in the garden gathering up corn 
and tomatoes. He had nothing to say. I don’t 
believe he asked a dozen questions while we were 
building the house. Mr. Sutton did it all. He 
superintended the boys generally. When he want- 
ed anything, he told me; and when I wanted any- 
thing, [asked him, and he ordered it just as he 
wanted it. He had the keys of the barn where we 
kept the tools. Down below I kept my horse, and 
Mr. Sutton had the keys of the barn. There were 
no keys to the house; just closed the windows and 
dvors with boards to keep the storms out. Mr. 
Sutton had the key of the other building... It was 
not occupied; it was locked. At that time Mr. 
Kenyon was living with Mr. Sutton in the house 
on Main street. Mr. Sutton paid the money to the 
workmen and tome (56). He paid all bills, every- 
thing, and bought the brick we used there, and 
paid for them, and the stone, lime and sand, and 
all that was bought there. Mr. Sutton always 
paid the bills. I never saw Mr. Kenyon pay a dol. 
lar. I finished my contract, and Mr. Sutton ac- 
cepted it. He felt pleased, and said: “This is all 
we can do now. We will get it lathed this win. 
ter; next spring we will finish it” (57). * * * 
We generally went into the old building in the 
basement. They had some furniture upstairs. We 
went into the basement; we had a stove there, and 
warmed our coffee (58). After we left, Mr. Sut- 
ton had a man in charge. He did not stay there 
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nights * * * No one was left there We 
were paid in currency, Saturdays, right at the 
building, by Mr. Sutton, always (59). 


Louise C. Williams: 


Mr. Weltner had charge of the carpenter work. 
The ‘general manager, I suppose, was Mr. Sutton 
(61). He was the manager. I was on the prem- 
ises a good many times, and saw Mr. Sutton direct- 
ing, and soon (62). * * * T[ insured the prop- 
erty in November, 1881, at.the request of Mrs. 
Sutton (62). * * * She paid me for it (64). 
* * * I often went there and saw the improve- 
ments they were making. Mr. Sutton had the keys 
to the house and the boathouse when I passed 


through and looked them over. There were no 
doors to the new house (65). 


W. K. Washburne: 


On the 4th of October, 1880, I went there [to 
the “Oaks” |, hired the men myself, and went to 
work grading and digging out for the boathouse, 
under direction of Mr. Sutton. After I got the 
boathouse foundation graded and fixed to his idea, 
I went at the foundation where the barn is, and 
fixed that ready for the barn, and graded off the 
lot next the lake, and fitted up the bank and drive. 
way, and excavated a place for the old house to 
stand. I was there a month. Mr. Sutton engaged 
me to do that work (68). * * * There was 
no talk about possession, because they [Mr. and 
Mrs. Sutton] were there (69). o Oi Oe 2 Oe 
sidered Mr. Sutton had possession. He was there 
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every day and directed, and was working every 
day, and worked on the boathouse, and had the 
keys of the house and the boathouse, He was the 
last man away every night (70). * * * When 
I we .« to get the keys, sometimes I went to the 
house for them and got them from Mr. Sutton (71). 


Jacob C. Van Horn: 
I built most of the chimneys. . Mr. Sutton was 


building. Mr. Weltner was the head boss carpen- 
ter. Mr. Sutton hired me and paid me (72). 


Harvey B. Anderson wanted to hire the cottage 
on Main street. He went there. He saw Mr. 
Kenyon standing in front of the house. He says: 


I asked him where Mr. and Mrs. Sutton were, 
and he said they were in the house. I told him 
he could probably answer the question. I asked 
him if they were going to take possession of the 
place immediately, or the next spring, and gave my 
reason; if so, and they were going to rent that 
house, I wanted the first chance. He said they 
were anxious, and Mrs Sutton was anxious, to take 
possession of the place as soon as possible, and that 
they would undoubtedly move there in the spring 
(82). * * *® Mr. and Mrs. Sutton went there 
to live when they came back in the spring of 1882. 


D. Meh. Miller: 


I know this much; the day after the place was 
bought, I guess really before the papers were made 
out, they moved a lot of their things over there; 
’ moved their boats, and went to work building a 
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boathouse; went right to work on the place. I 
know they had furniture there. I know they had 
the keys; I mean the plaintiff and her husband. I 
know they had full directions. I know they laid 
out all the work, and saw it was done, and all ref.- 
erences were made to Sortie. Charlie built the 
boathouse himself, I guess. He did the labor on 
it, to a great extent (111). * * * One day I 
happened to be over and Van Horn wanted to get 
in there, and he came over to Mr. Sutton for the 
keys. Mr. Sutton pulled they keys out of his 
pocket, I think. He may have gone to the house 
to get them, but he gave the keys to Van Horn 
(116). 
Herdinand W. Peck: 


I should say that Mr. and Mrs. Sutton had posses- 
sion of the property as soon as any possession was 
taken by anybody, and have had the management 
and care from the time of its inception up to the 
present time (123). * * * I donot remember 
whether anyone was left on that place, until after 
Mr. Kenyon’s death. I know that Mr. and Mrs. 
Sutton were there daily; whether the premises 
were so far completed before his death that they 
remained over night, I cannot say (124). 


Henry H. Shufeldt: 


Mr. Sutton had the management of it; certainly, 
as far as the management was concerned, was in 
possession. I very frequently went over there and 


found them in possession, sitting under the trees. 


I mean Mr. and Mrs. Sutton and Mr. Kenyon. Mr. 
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Sutton had the boats and other things fixed over 
there on the place. I helped him get one in the 
boathouse myself. I think this was in the spring, 
when the boathouse was completed. It was some 
time earlier than they started the house. The boat- 
house was finished, and when he put the boats in he 
took two old barges—I think they were left on the 
other side—took them in there, and put some things 
in the barn (127). 


Charles T. Sutton: 


I acted in relation to that matter as the agent of 
Mrs. Sutton. It was proposed to me that I should 
take entire charge of the construction and improve- 
ments that were going on at the place. I acceded 
to the proposition and did so, commencing work 
there as soon as the place was purchased—even be- 
fore the papers were passed. I went to the place 
by direction of Mrs, Sutton, and commenced tear- 
ing down the old barn preparatory to putting up a 
new one. A short time after that I commenced the 
construction of a boathouse on the place. That 
work was conducted by myself, with the assistance 
of two men that I employed. I personally worked 
on hoth of those buildings. . I continued in charge 
of the construction from that time until the house 
was closed, the last winter, under the authority of 
Mrs. Sutton. * * * November 22, 1881, on the 
morning of that day, the day we left Oconomowoe 
to go to New York, I gave the key to Mr. Kenyon 
to take to the “Oaks,” and give it to Mr. Hoge. I 
was very busy closing the house, preparatory to 
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leaving for New York. I had instructed Mr. Hoge 
to watch the place during our absence. He had 
watched it the winter previous (374, 375). * * 

Part of the household furniture, some agricultural 
and mechanical tools were moved by me and Mrs, 
Sutton from the house on Main street to the 
“Oaks,” in the fall previous to our leaving for New - 
York the last time. In the spring of 1882 we took 
up our residence at the “Oaks” (377, 878). * * 
The money was furnished by Mr. Kenyon to pay 
the improvements. The work which I individually 
did was not paid for in any manner. I removed 
part of our furniture in the fall to the “Oaks,” and 
the remainder of it in the spring, after our return 
from New York. In the fall I moved stoves, 
chairs and table, and I think a carpet, and agricul- 
tural and mechanical tools of my own, that I had 


used at the house on Main street. I had also 


moved my boats, several boats, that were placed in 
the boathouse in the fall at the same time—about 
the same time (379). 


VaInLy THE Derenpants ContTRovEerT THE CLAIM 
or Possxssion BY PLAINTIFF. 


Not having disputed the agreement between Mr. 
Kenyon and Mrs. Sutton, as testified to by the 
plaintiff's witnesses, by a word of testimony; not 
having contradicted a syllable of all the testimony 
as to Mr. Kenyon’s declarations that the “Oaks” 
were for Mrs. Sutton; the defendants plead the 
statute of frauds, and attempt to show there was 
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no possession of the premises in Mrs. Sutton. The 
foregoing evidence shows pusitively that Mr. Ken- 
yon did every possible act to put plaintiff in pos- 
session, and that plaintiff received and held the 
property. 

To contradict this direct testimony, defendants 
have examined fifteen witnesses—one was watch- 
man of the premises, and received the keys of the 
house from Mr. Kenyon, as the family were 
starting for New York, in the winter of 1801 
[Mr. Sutton handed the key to Mr. Kenyon, and 
requested him to take it to the watchman (375) |; 
one run the line between the Breck place and 
Judge Small’s lands, and says Kenyon was ‘there 
and claimed to be owner; five saw Mr. Kenyon 
walking around the place, doing nothing; one saw 
him at Sutton’s house; one says Mr. Kenyon lived 
with the Suttons; one says both Mr. Kenyon and 
Mr. Sutton ordered work of him; one did the 


_ plumbing on Mr. Sutton’s order, at Mr. Kenyon’s ex- 


pense; one sold lumber on Mr. Sutton’s order, at Mr. 
Kenyon’s expense; one, at Mr. Kenyon’s request, re- 
modeled the plans of the house, which Mr. Sutton 
had drawn; one issued a policy of insurance on the 
house to Mr. Kenyen; one sold him brick; one 
sold him lime; one sold him a wagon; one sold 
him a horse; one hauled brick for him; two worked 
on the place for Mr. Sutton; three were paid by 
Mr. Sutton; one collected taxes of Mr. Sutton; 
four said Mr. Sutton was manager and had whole 
charge of the place; and one said Mr. Sutton 
worked on the place all the time. 
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That is all that defendants present to show that 
the Suttons were not in possession. We here pro- 
duce the testimony, feeling we should apologize for 


the defendants, and admit that the utter want of. 


any possible application of the evidence to the 
issues in this case is not due to the absence of zeal 
or effort on the part of the disappointed defend- 
ants. 


Evidence on Possession, by Defendants’ 
Witnesses. 


Kk. Barnard: 


I sold Mr. Kenyon a black mare; it was bought 
for the purpose vf being used by a lady—by Mrs. 
Sutton (301, 302). 

W. H. Young: 


I sold Mr. Kenyon a wagon in the spring of 
1881, for $40. Mr. Sutton took it away. I pre- 


sented my bill for the wagon to the estate, because — 


I wanted my pay, and I received it (303, 304). 
Otis Fay: | 


I hauled two loads of brick for Mr. Kenyon to 
fix the basement in the old house. Mr. Kenyon 


paid me. I hauled sand, brick and stone for the 
new building. Mr. Sutton hired me and paid me. 


Mr. Sutton was manager at the place. I worked 


for Mr. Sutton on the building (304-308). 
William Besser : 


I sold lime for the new house. Mr. Sutton spoke. 


to me for it. I made out the bill to Mr. Kenyon— 
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don’t know at whose suggestion, unless at Mr. Sut- 
ton’s. I presented the bill to Mr. Kenyon. He 
sent me to Mr. Sutton, and Mr. Sutton paid it. 
Mr. Sutton always gave me the orders. I saw 
Mr. Kenyon looking around the Breck place, doing 
nothing. Mr, Sutton was the managing man when 
I was on the place (308-810). 


E. 8S. Chadwick : 


I sold Mr. Kenyon a carload of brick for the 
house. He bought it (810, 311). 


J.C. Va n Horn: 


I presented my bill for lathing to the estate of 
Mr. Kenyon. I saw Mr. Kenyon around the Breck 
place doing nothing but walking around alone and 
looking at things. Mr. Sutton had whole charge 
of the work (311-313). 


Charles Van Alstine: 


* As agent, I issued a policy of insurance to Mr. 
Kenyon, November 1, 1880, on the building on the 
Breck place. Sometimes I saw Mr. Kenyon walk- 
ing about with Mrs. Sutton, sometimes alone (314 - 
317). 


H. C. Koch: 


Resided in Milwaukee; am an architect; fixed — 


plans for Mr. Kenyon; he came with Mr. or Mrs. 
Sutton to my office in Milwaukee at first; saw Mr. 
Kenyon several times afterwards; once or twice 
with Mrs. Sutton. Mr. Kenyon said the sketches 
he brought were made by Mr. Sutton. I worked 
from those sketches (317-319). 
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Wichman: 


Charles 


Am a carpenter; made my bill for work on the 
house to the estate of Mr. Kenyon, because Sutton 
told me.to; worked on the new house and on the 
boathouse. Sutton hired me and always paid me. 
Mr. Kenyon was there doing nothing. He came 
in a boat some times; sometimes Mrs. Sutton with 
him. Mr. Sutton bossed the business, and worked 
there all the time (319-322). 


F’. .Heubner: 


Collected taxes in 1881 on the Breck place; 
think Mr. Sutton paid me, but receipt was in Mr. 
Kenyon’s name, because property was assessed 1n 
his name; knew Mr. Kenyon, and frequently saw 
him on the streets going to post-office; saw him on 
the Breck place walking and looking about; gene- 
rally saw him with Mrs. Sutton, and frequently 
with Mr. Sutton; not often alone (322-324). 


George Vilas: 


I sold the lumber for the new house. Mr. Sut- 
ton made the arrangements. Mr. Kenyon paid a 
part; the balance I made out against his estate. I 
saw Mr. Kenyon frequently, walking and riding; 
often alone. My impression is that Mrs. Sutton or 
Mr. Sutton was usually with him; don’t think I 
saw him ride alone. He lived with Mr. and Mrs. 
Sutton. They were generally together; was not 
told to charge the bill to Mr. Kenyon (824-328). 


Hugo Lorleberg: 


Am a hardware dealer; did plumbing in the 
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house built on the “Oaks”. Sutton ordered the 
work, and paid me $200. Mr. Kenyon sent me a 
check for about $200. I made claim against the 
estate of Mr. Kenyon for balance of $10. Mrs. 
Williams paid me. I saw Mr. Kenyon at Mrs. 
Sutton’s house often; saw him sailing with Mr. 
Sutton; saw him many times with Mr. Sutton— 
then again alone. He was generally accompanied 
by Mr. and Mrs. Sutton (328-330). 


A. Simone: 


Am a painter; worked on the Breck place; made 
out my bills to Mr. Kenyon; don’t know why. 
Both Mr. Kenyon and Mr. Sutton ordered work 
done, and after Mr. Kenyon’s death I made out 
my bill against the estate, and sent it in, according 
to Mr. Sutton’s directions. I saw Mr. Kenyon on 
the Breck place, doing nothing. Sometimes he 
went in a boat alone; sometimes with Mr. Sutton. 
Did not see him at any time in buggy alone 
(331-383). 


Albert Hoge: 


Am a laborer; November, 1881, on the day be- 
fore he left, Mr. Kenyon gave me the keys to the 
Breck place. He told me to take charge till he 
came back. I kept them till March, then gave 
them to Mr. Sutton. Mr. Kenyon told me he 
would make it all right asto pay. Sutton told me 
to make out my bill, and give it to Mrs. Williams. 
I did so, and got my money. Mr. Sutton told me 
at the same time to keep a sharp watch on the 
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place. Mr. Kenyon and Mr. Sutton were to- 
gether (333-337). 

Rk. C. Hathaway, the surveyor who run the 
line between the “Oaks” and Judge Small’s place: 


I run the line between the Breck place and 
Judge Small’s, Mr. Kenyon was there. He claimed 
to be owner of the place. Mr. Sutton was also 
present when the line was run, and assisted. Mr. 
Kenyon came for me. Mr, Sutton took me home 
in a sail-boat (3854-355). 


V. 
The Health of Mr. John S. Kenyon. 


Doubtless the agreement between Mr. Kenyon 
and Mrs. Sutton does not depend for its validity 
upon the state of Mr. Kenyon’s health, unless in- 
deed with mind enfeebled by disease, he was made 
the willing and helpless victim of her persuasions, 
Haply, for the cause of justice, the defendants have 
shown by several witnesses, what the piaintiff 
readily admits and joins in asserting, that Mr. 
Kenyon remained to the day of his last sickness of 
sound mind, prudent, sagacious, and clear-headed 
(294). 

The plaintiff, in showing the character and 
amount of personal services bestowed by her upon 
Mr. Kenyon, incidentally, and perhaps unavoid- 
ably, has made manifest the poor condition of Mr. 
Kenyon’s physical health, during the last several 
years of his life. Here eleven witnesses for the 
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defendants, consisting of disappointed relatives 
and members of some of the fifteen obscure asso- 
ciations which are legatees under the will of Mr. 
Kenyon, found a subject upon which they thought 
they were informed. They have testified to the 
good health of Mr. Kenyon. Mr. Samuel B. 
Kenyon says the deceased was “always able to 
feed himself.” Mr. Yost says he saw him the day 
before his death, and the apparent condition of his 
health was good Mr. Selchow, who personally 
suffered much with neuralgia and dyspepsia, 
thought Mr. Kenyon enjoyed the same health. 
Maria 8. Kenyon says he was well all the time, 
but subject, like all the family, to occasional head- 
aches. Dr. Brockway supposed him to enjoy 
good health, but never was consulted by him, and 
had an how-do-you-do acquaintance. Margaret 
Kenyon says he appeared to be in good health. 
Elizabeth B. Kenyon says he sometimes had head- 
aches and neuralgia, but she never knew him to 
lose a meal. Caroline Brown says his health was 
good, excepting occasional head-aches. Samuel 
Virgin saw him at Maria Kenyon’s, and did not 
notice any appearance but of health. Jr. Me- 
Gown met him in his office and in the street, and 
thought his health was good. Mr. Van Voorhis 
met him at the bank and walked with him on the 
street, and thought his health perfectly good. 


The defendants also examined sqme disinterested 
witnesses in Oconomowoc. Warham Parks says 
Mr. Kenyon was sagacious and clear-headed; had 
no association with him; didn’t like him; didn’t 
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know when he was sick. Mr. Lardner knew he. 
was sick once, and he might have been so many 
times without witness’ knowledge; thought he ap- 
peared well for a man of his age. Mr. Hathaway 
thought he was all right at a time when he met 
him. Mr. Heubner says Mr. Kenyon told him in 
1880 his health was poor. Mr. Vilas says his 
health was not good. Mr. Van Alstine knew that 
Mr. Kenyon was confined to his bed in 1878 or 
1879; that he complained of his head a good deal, 
and had spells when he was not well. <r. Lorle- 
‘berg thought him in failing health; and Mr. Simons — 
says he seemed to be kind of sickly and growing 
old. 


The position of the defendants seems to be this: 
A feeble man growing old has no business to choose 
his nurse, if he can possibly get along in some other 
way; even if he desire to make a choice and fix 
the reward, his act should be disregarded, if it ap- 
pear he could feed himself and walk alone. 


Having stated what the defendants’ witnesses, 
in substance, testified, we produce now their testi- 
mony. 


Samuel B. Kenyon, of New York, cousin of the 
deceased : 

J remember the circumstances of his death. I 
was present. I was there more or less from the 
time he was taken sick, and saw him on the day 
he was stricken down. It was about the middle of 
the day. His condition of health at that time was 
perfectly good, as far as I could see (211, 212). 


ayy 

* * * TJ occasionally met him with Mrs. Sutton. 
Mr. and Mrs. Sutton never came to my house with 
him, but I have met her with him. I have met her in 
stores in town with him; have met her in Stewart’s 
with him; have met her in the streets with him; 
but she never came to my house with him, or to 
my office (213). * * * T never saw that he 
required any particular attention, unless people 
wanted or were very anxious to bestow their atten- 
tions. As for his requiring it, 1 did not see that it 
Was necessary. * * * He was always able to 
feed himself, to carve for himself, and everything 
of that kind, and he never wanted the attention of 
Mrs. Sutton or anybody else, without the aftention 
was bestowed on him by courtesy, or something of 
that kind. He was always able to feed himself, 
or attend to himself, up to the day he was stricken 
down, * * * JT think Dr. Brockway generally 
attended him, if he wanted a doctor; but I never 
knew that he was really sick enough to require a 
doctor, until his last sickness, though he might, 
possibly. He was generally very healthy and ro- 
bust, a very good feeder and good eater, and he 
liked what was good (214). 

Charles A. Yost: 

The day before his death I met him at evening 
prayer-meeting. He was unattended. * * * 
It was a rainy night, and he had an umbrella. 
* * * T lived around the corner from the church; 
he shielded me from the rain with his umbrella. 
* * * The apparent condition of his health was 
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as good as it has been at any time I have known 
him (228). * * * T have met Mrs. Sutton in 


chureb. Mr. Kenyon introduced me to her several 


years ago, and when she called, of course, as an 
officer of the church, I would take her by the hand 
and give hera cordial greeting * * * I don’t 
want to be understood that she was there on very 
rare occasions. I won’t say that, but she was not 
a regular attendant (232). 


£..G. Selchow, of New York, met him at meet- 
ings of the Board of Trustees of the Harlem Pres- 
byterian Church: ; 


I met Mr. Kenyon on the street iccaiaii and 
conversed with him. Generally he was unat- 
tended. I considered him a very healthy man 
(234), * * * JT should say Mr. Kenyon 
was an ordinarily healthy man; that is to say, 
he apparently enjoyed the same health that I 
did. * * * J have suffered much from neural- 
gia of the head. I do not know that I have suf- 
fered with congestion of the vesicles of the brain. 
I have suffered with dyspepsia of the stomach. 
* * * ‘I judged he was healthy, because he was 
rarely absent from church-meeting, prayer-meeting 
and lectures (287). 


Maria 8. Kenyon: 


I never knew him to have employed a physician 
for any sickness of his own. He was subject to 
occasional headaches; we all are. I have no recol- 
lection of his headache keeping him from the table. 
He was in the habit of going out every, day. 
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I do not think he would hardly have submitted to 
us going with him as attendants because of weak- 
ness. He went forth alone every day (239). 
* * * We bestowed upon him such care as sis- 
ters who love their brother would naturally bestow. 
We tried to make his room as pleasant as possible 
for him, and if he had a headache his head might 
be bathed; anything of that kind. * * * He 
was well, as far as we observed, all the time; but 
he was not as strong the latter part of the last year 
as before (240). * * * He had occasional 
headaches. The only sickness he had physically 
was occasional headaches, the same as we all have. 
I mean that I am subject to headaches, and my sis- 
ter is sometimes subject to them. I guess we are 
all sometimes subject to them (251). 


Dr. A. N. Brockway, of New York: 


I was consulting physician at the time of Mr. 
Kenyon’s death. I used to see him now and then 
during the years previous to his death. I cannot 
say I saw him frequently. I supposed him to be 
a man enjoying good health. “When I met him, I 
merely said “ How do you do?” or something like 
that; I never entered into any extended conversa- 
tion with him (267). [saw nothing that indicated 
weakness of body or mind. I was never called by 
Mr. Kenyon to attend him in sickness (268). 


Margaret HK. Kenyon, cousin of John S. 
Kenyon: 


He appeared to be in good health (269). 
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Elizabeth B. Kenyon: 

He had an excellent appetite. I don’t know that 
I ever knew him to lose a meal while he was at the 
house. Hehad sometimes a headache, and some- 
times complained of neuralgia in his head; but it 
never kept him at home (270). He always waited 
upon himself (271). 

Caroline P. Brown: 

His health was very good indeed, with the ex- 
ception of headaches occasionally (276). 


Samuel H. Virgin: 


Met him at church and at the residence of Mr. 
Kenyon’s sisters, and on the street. 


He seemed to be as well as any man of his 
years. I did not notice anything but that he 
was a man of perfect health (280). 


Henry P. McGown: 


Paid him interest money at Mr. McGown’s office. 
He never came attended. His apparent condition 
of health was pretty good, as far asI could see. 
* * * T never met him accompanied on the 
street (288). * * * Our social relations were 
intimate. I discovered no difference in his health, 
except that he grew older. We were both growing 
older. That was the difference (289). * * * 
I do not think I ever saw him at his house except 
on one occasion; that was on his death-bed (290). 


C. W. Van Voorhis, of New York: 


I am one of the Board of Trustees of the bank 
(291). * * * During the time he [Mr. Ken- 
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yon| was secretary of the bank, his apparent con- 
dition of health was perfectly good. I have fre- 
quently met him on the street unaccompanied. 
* * * JTdid not know a man that I considered 
in better health than John S. Kenyon. I have 
walked with him from my office, 82 Nassau, to the 
Bowery Bank (292). * * * I do not know 
among my acquaintances a more prudent, careful, 
sagacious man in relation to business than he was 
(294). 
Fred Heubner: 


He told me his health was very poor, and he 
could not go out much. That was in 1880 (3824). 


George Vilas: 


I think his health was not very good. He used 
to talk with me quite frequently about it, and he 
complained especially at the time he was building 
the house that his head troubled him. It seemed 
to worry him. His health was not good (326). 


Charles Van Alstine: 


I saw him very frequently in 1879,. 1880 and 
1881, perhaps two or three times a week, walking 
to church, rowing or sailing on the lake, and more 
frequently at Mrs. Sutton’s residence, and walking 
about town. I saw him at the Breck place, doing 
nothing more than look around. Sometimes he 
went there in a boat (314, 315). * * * I 
have seen him alone, and I have seen him more 
frequently with Mrs. Sutton. * * * He would 
ride and fish and sail, but not to the excess that 
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some people do (315). * * * Iknow that he 
had spells when he was not well; I know that he 
complained of his head a good deal; I know that 
he kept out of the sun a- much as he could; that 
is about all I do know (816). * * * He was 
confined to his bed in 1878 or 1879 (317). 


H.. Lorleberg: 


He complained about his head several times at 
the time he began the building in 1880. He told 
me several times he felt badly. A particular time 
at his house he came tu the door; he had told me 
to get the plans of the building to make figures— 
estimates. He seemed to be very.much troubled 
that day. He seemed to be mad that I had come 
for the plans. He seemed very nervous (330). 
* * * TI should judge that he was rather in 
failing health, He was not what I regard a 
hearty, healthy man (330). 


Amund Simons: 


He did not seem to me a healthy, robust man. 
He seemed to be kind of sickly, and he seemed to 
be growing old (338). 


R. C. Hathaway: ie 


Often saw Mr. Kenyon alone on the streets of 
Oconomowoc—almost always alone. I run the line 
between the Breck place and Judge Small’s. Mr. 
Kenyon was there. I saw nothing out of place 
with him. [often talked with him. I think I was 
all right then. Something was the matter with me 
at one time—I think’in the fall and summer of 
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1881. I don’t know what was the matter 
(349-351). 

Richard Lardner: 

Knew Mr. Kenyon when he was in Oconomo- 
woc; conversed with him in my store; saw him 
out alone and with other people. His mental con- 
dition was good; appeared well for a man of his 
age. I was not intimate with him; knew he was 
sick once; might have been sick many times, and I 
not know it (351-3854). 


Warham Parks : 


Knew Mr. Kenyon; was accustomed to see him 
on the streets almost every day. He asked me 
about Hathaway’s ability as a surveyor. He was 
all right, sagacious and clear-headed. I was attor- 
ney for the Brecks, and drew the deed to Mr. 
Kenyon. He was alone in this business. I never 
was at his house; could take no pleasure in visit- 
ing him; don’t know when he was sick; did not 
know his business; have been sick myself, so could 
not see him for a week or so, and he might have 
had the same thing, and I not know anything 
about it. I would meet him almost every day 
when I was down town, as I met hundreds of 
others. If he was sick his absence was not noted 
by me. I was not intimately acquainted with him 
to inquire or note his absence. He seemed to me 
to be a very parsimonious man, and sort of narrow: 
minded and bigoted. I never liked him much. I 
never sought his society. He found a great deal 
of fault with the postoffice arrangements, because 
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the New York Herald did not arrive at breakfast 
every morning. * * * He was one of those 
men whose mind not being very much occupied 
with great things, it was impressed with very small 
things (359-361). 


The witnesses for the plaintiff 


do not differ from five of those of the defendants, 
and they do not, like defendants’ witnesses, dif- 
fer among themselves, in stating the condition of 
Mr. Kenyon’s health. The reason is, they know 
whereof they speak. We here produce their 
testimony. - 


Mr. Westover: 


Speaking of the time when Mr. Kenyon com- 
menced living in his family in 1872, testified: 


He was not well. He never was well since he 
first came to Oconomowoc. He was a pretty old 
man then; that is he appeared to be a pretty old 
man; I didn’t know his age; he was at least old 
enough to be Mrs. Sutton’s father; older I should 
say than her own father was. * * * He 
needed a great deal of nursing and attention. He 
suffered frequently with violent attacks of head- 
ache. There were premonitions in him of brain 
decay, and at times he felt and apprehended that 
-he was in danger; at other times he was hopeful 
and cheerful. He needed more attention and care 
when near Mrs. Sutton in the little details of life 
than any man I ever saw. He seemed to dread to 
be alone (24). 
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Louise C. Williams: 


Mr. Kenyon was a part. of the household and 
considered by us, supposed to be by us, a man in 
rather delicate health—was known I should say; 
and particularly in charge of Mrs. Sutton. She 
was caring for him (65). * * * IT know he was 
a man subject to sick turns, and while a boarder 
at my brother’s his room in the house was exactly 
opposite to hers [| Mrs. Sutton’s|. The doors were 
left open for communication, that she might hear 
anything if he was sick in the night, or in trouble 
(103). * * * He [Mr. Kenyon] says, “I am 
obliged to go to New York, and I do not think it 
prudent for me to go alone, and feel as if they 
[Mr. and Mrs. Sutton] must go with me.” This 
was in the spring of 1881. * * * He [Mr. 
Kenyon] was subject to sick attacks; I cannot say 
how often they occurred, but I understood always 
he was quite liable to them at any moment, or 
mostany day. In speaking of himself he used to 
say, “My head” (104, 105). * * * I know 
he was confined to the house after 1874 to the time 
of his death, a great many times. He always com- 
plained of his “poor, weak head.” I don’t think 
he knew what was the matter (106). * * * 
He went about, not as other men do, but as an in- 
valid for his health. He was not able to take the 
wear and tear of life very much (107). 


Dr. D. MeL. Miller : 


He was an invalid. He was always sick. He 
was one of those men who suffer from dyspepsia, 
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and greatly from neuralgia in the head. In the 
spring or fall of 1879, I think in the fall, he had 
an attack of apoplexv; I think it was in Septem- 
ber. It increased very much his head trouble, so 
he complained of pain and dizziness in the head 
constantly after that. The two years he was there 
after that his complaint was constantly in the head. 
* * * He used to come to my house very fre- 
quently. During this attack of apoplexy I of 
course attended him constantly. He was confined 
to his room, I think, two weeks (109). * * * 
He sent from New York to me [at Oconomowoc | 
four or five times for prescriptions; the last time 
he sent was in the winter of 1880. He was then 
suffering a great deal with dizziness and had been 
relieved by a prescription I gave him, and he 
wanted it renewed (110). * * * He had the 
dyspepsia when he first came here, [Oconomowoc | 
and neuralgia quite frequently. Up to the time 
of this attack of apoplexy in 1879, he usually 
amused himself by rowing and sailing on the 
lakes (112). * * * He was not confined to 
his bed from dysyepsia, but it was necessary he 
should be particularly careful, because these at- 
tacks of neuralgia were produced by the condition 
of the stomach. The dyspepsia made him morose. 
I have known him to have neuralgia here in. the 


summer twice a week; not regularly. He would 


have an attack of neuralgia, and perhaps not get 
over it for four or five days, in one week. The 
next week he might be free from it, and then it 
would go on, and he would have a slight attack, 
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and then it would be repeated very quickly. I 
don’t think I ever knew ten days between the at- 
tacks. He was under my treatment constantly. 
My books do not entirely and completely show my 
attendance upon Mr. Kenyon. Frequently he 
would come to my house, and pay me for my con- 
sultation; frequently I would meet him in the 
street; frequently I would be over to my sisters, 
in an evening. The years my mother spent here 
I made it a point to be there every day, and at 
those times was consulted frequently by Mr. Ken- 
yon (113). * * * Up to 1879 he went about 
alone. After his attack of apoplexy, I do not 
know of his going out alone but once; it was in 
a yacht race; he sailed a boat, and he told me he had 
gone to sleep as the reason he came in far behind 
(114). * * * Inthe attack of apoplexy there was 
no ‘general paralysis. It was a congestive attack. 
He was unconscious, or semi-unconscious. You 
could rouse him; he would answer in monosylla- 
bles; he could not think; he could not answer a 
long question; he had no ideas. That condition I 
think, lasted two days. After the two days he 
gradually recovered, and recovered the power of 
his muscles to a certain extent; he never recovered 
it fully * * * He may have gone to New 
York after that unattended; I do not know; it 
was contrary to my desire and directions; it was a 
very dangerous and risky thing for him to do 
(114). ! 
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Dr. Samuel A. Hill : 


I have heard him speak of his head troubling 


him, many times—I might say for years.) * * * 


He showed signs of weakness—infirmities, I might 


say, of body, not particularly of mind, that I know 
of. Herequired more than ordinary attention and 
care (1381). 

Dr..N. M. Freeman, in whose family Mr. Ken. 
yon ate his last dinner on earth (149), said: 


I think that the attack of apoplexy and the sub- 
sequent headaches were produced by the same 
cause. I do not suppose the apoplexy caused the 
headaches or the headaches the apoplexy, but the 
same thing that caused the apoplexy caused the 
headaches, which was the congested state of the 
brain (153). * * * If Mr. Kenyon had head. 


aches previous to his first attack, and headaches 
afterward, I think it more needful that he should 
have an attendant after the attack than before. If 
the headaches had culminated in an attack of apo- 
plexy, that shows that he was subject to it, and 
was liable to have another attack. It is possible 
for one to have an attack of apoplexy, and, recov- 
ering, go forth to all appearances strong and able, 
and to continue active many years. The rule, I 
should say, on the whole is, that a man who has 
one attack is more liable to another; we look for 
another, and, unless precautions are taken against 
it, it will almost invariably come (154). 
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Adelia M. Valentine: 


Mr. Kenyon was sick once while I was there, I 
believe; and he was not feeling well most of: the 
time. Hecomplained of his head. I think he was 
confined to the house, but I don’t remember wheth- 
er he was confined to his room (163). * * * 
He didn’t. seem well; he seemed like a sick man; 
he complained a great deal (164). 


Julia L. White: 


When I was in Oconomowoe Mr. Kenyon com- 
plained a great deal of pain in his head; three- 
fourths of the time, I should think. Sometimes he 
would go to bed with it; other times he sat in 


a sort of invalid chair, with his head bound up 
(167). * * * When his head was pretty bad 
he didn’t like the light (169). * * * Ithought 
he was pretty feeble, and had a great deal of 
trouble with his head. He complained of those 
attacks (171) 


Joseph Scott: 


He | Mr. Kenyon| told me he had two strokes of 
apoplexy, and the third would probably end it 
(363). * * * He spoke of a buzzing in his 
head—his head ached. He very frequently com- 
plained of that Sundays in church. He could not 
remain in Sunday-school part of the time (365). 
* * * Sunday-school was immediately after 
church. He staid a half of the time. He was 
elected assistant superintendent, but he could not 
fill it very well, on account of his head; he could 
not talk so he could be heard over the room (370). 


VI. 


A few Suggestions on the Evidence. 


—Some of the testimony on the part of defend- 
ants had no purpose unless to show that the plaint- 
iff did not render services to Mr. Kenyon such as 
she claims. and that he did not need her services. 
The principal witnesses upon this subject were 
Maria S. Kenyon and Elizabeth B. Kenyon, both 
of whom testified to the uniform good health of 
Mr. Kenyon. The first flatly impeaches herself, 
and illustrates the demoralizing power of being 
disappointed in one’s hopes of being an heiress, by 
the letter she wrote Mrs. Sutton, when Mr. Kenyon 
was suffering in Oconomowoc with prostration 
from a recent stroke of apoplexy (371 and 372). 
The second shows her malice when she says of Mrs. 
Sutton: “She seemed to prefer to be at Mr. Ken. 
“yon’s, but at that time she felt that she must go-— 
“very much against her will, I presume” (271). 


—Mr. Kenyon did not prefer to make his home 
with Maria and Elizabeth Kenyon. He had his 
own reasons.. No one can question his right to 
freely act upon his own choice and judgment. In 
later years, when in Oconomowoc, he was rarely 
out of the house, except in Mrs, Sutton’s company. 
When in New York, before he began housekeeping 
there, in the winter seasons,with Mr. and Mrs. Sutton, 
he made his headquarters with Maria and Elizabeth, 
but when he went out he went alone, and did not 
invite either Maria or Elizabeth to accompany him 
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(250-252). They interceded with him to make 
his home with them, and they labored with him 
that they might persuade him to live in his house 
in New York, and permit them to live there with 
him and be his housekeepers (371). Mr. Kenyon 
did not accede to their request. He had reasens 
for being happier with Mr. and Mrs. Sutton (255). 
Maria asked even to be allowed to go to him at 
Oconomowoc (371), but he had made his home 
with Mrs. Sutton for life. Therefore, when he be- 
gan to reside during the winters in his house in 
New York, Mr. and Mrs. Sutton were with him, 
and Mrs. Sutton was housekeeper and nurse. 


—The defendants have questioned the full truth- 
fulness of the testimony of some of plaintiff's wit- 
nesses. They say that Mr. Westover examined 
witnesses on behalf of plaintiff, when depositions 
were taken in New York. So, also, did the chief 
executor, Erastus Brown, chief defendant, a lawyer, 
examine and cross-examine witnesses at the same 
time, and was also a witness in the case. His son, 
another lawyer for defendants, and the attorney of 
record in the court below, was also examined as a 
witness. We do not think the testimony of these 
scrupulous gentlemen is any the less worthy of 
credit. The testimony of Mr. Westover and that 
of every witness for the defense was in every point 
fully and repeatedly corroborated by many other 
witnesses. ; 


—The defendants seem to have attempted to show 
that Mrs. Sutton did not give Mr. Kenyon the care 
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and attention, during all those years, as she claims 
and some of the witnesses have shown. The testi- 
timony is overwhelmingly in favor of Mrs. Sutton 
on that point; but we beg to call the attention of 
the Court to an occurrence that appears in the re- 
port of the deposition of Mrs, Westover, a sister of 
plaintiff. Mr. Kenyon and plaintiff together re- 
sided in the family of Mrs. Westover for two years, 
from 1872 to 1874. She was very intimate there, 
and afterward at plaintiff's house, with Mr. Ken. 
yon— Uncle John, as she called him. Whoso well 
as Mrs. Westover had opportunity to know all the 
details of the life of Mr. Kenyon and Mrs. Sutton? 
Who so well could tell the services which Mrs. Sut- 
ton rendered her aged friend? Mr. Westover had 
given his evidence, and had described to some ex- 
tent the relations between the plaintiff and Mr. 
Kenyon. Mrs. Westover was then sworn, and 
asked: — 

Q. State what you know about the relations between Mr. 


‘Kenyon and Mrs. Sutton? 


Mr. JENKINS (for defendants). It is not necessary to go into 
that; there will be no dispute about all that. 


Mr. Hurwsut (for plaintiff). Very well, then, let it be noted 
that the relations between Mr. Kenyon and the complainant, 
and the services performed for him by complainant, are ad- 
mitted to be as testified to by Mr. Westover. 


Mr. Jenkins. About their living together, and all that, we 
don’t dispute. Go on with your questions about this place, if 
you have any. (Printed transcript of record, p. 43). 

Therefore no questions were asked Mrs. Westo- 
over on the subject of Mrs. Sutton’s services to Mr. 
Kenyon, or the relations between them. Certainly 
the defendants cannot now retract that admission. 
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The Opinion Delivered Orally at the Cir- 
cuit by Justice Harlan. 


This is a suit for the specific performance of an 
alleged agreement for the conveyance of real es- 
tate. The agreement is alleged to have been made 
between. Mrs. Sutton and Mr. Kenyon, now de- 
ceased. Mr. Kenyon’s wife died, I believe, in about 
1870 or 1871, and his wife was upon intimate terms 
with Mrs. Sutton, who attended her in her last 
sickness under circumstances that attached Mr. 
Kenyon to her very much, which, of course, was 
strengthened by the consideration that their fami- 
lies were previously friendly. They came to Ocon- 
omowoc, Mr. Kenyon making the house of Mrs. 
Sutton his home. I am satisfied from the evidence 
that, when he first came west, he was somewhat 
uncertain in his own mind as to his health. I am 
also satisfied from the evidence that there were no 
such relations between him and his own relatives 
in New York as made it entirely agreeable to him 
to remain there and make it his home, and that he 
felt more at home in the house of Mrs. Sutton than 
anywhere else. From that time down to 1880 he 
lived as a member of her family, remaining with 
her as a member of her family, she giving him all 
the attention that a wife would give to her hus- 
hand, or a daughter to her father, he paying some 
board, or contributing something toward the sup- 
port of the family, and performing other acts of 
kindness. He was a man of what may be called 
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large estate, one hundred and fifty thousand dol- 
lars or more, and he intended after he went there 
to make some provision for her that would make 
her comfortable, as a return in part for her care 
for him. In part prosecution of that plan he gave 
her a house in Oconomowoc that he subsequently 
estimated was worth $4,000.00. He made, exe- 
cuted and acknowledged a deed for it in 1874. 
The evidence fails to show who had possession of 
that deed from that time until it was recorded in 
1882, shortly after the death of Mr. Kenyon, but 
undoubtedly, from the evidence in this case, that 
property was given to her and intended to be hers; 
but in 1880, after he had some serious premonitions 
of disease, he formed the plan, and I am satisfied 
from the testimony, announced it to her of buying 
the place called Breck place, and putting a house 
upon it large enough to enable her to take summer 
boarders, and, when he was dead, to enable her in 
that way to maintain herself and her husband; 
and that plan was partly executed. The land was 
bought, and the house was partly erected, when he 
went to New York the last time, Mrs. Sutton going 
with him I believe at that time as she had on 
former visits. He died in January, 1882. We 
have not relied in this case upon the abstracts of 
the testimony, as well taken as they are, but have 
read all the testimony, every part of it, and I am 
satisfied, as my brother Dyer is, that this agree- 
ment as alleged is substantially proven. If it be 
not, the case is fuller of perjury than any I have 
ever had anything to do with. If this purpose 
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was not performed, and this agreement was not 
made, that he was to buy this property and put it 
in this condition, and that she was to have it in 
consideration of that being made his home and he 
being cared. for by her during his life, if that was 
not his purpose, and if that was not communicated 
and announced by him, there are any number of 
witnesses in this case that have been guilty of un- 
mistakable perjury. There is no middle ground. 
I have read carefully the testimony of Mr. West- 
over and his wife and Judge Small and his wife, 
and the testimony of a large number of other peo- 
ple at Oconomowoc, which is fortified by the testi- 
mony of Dr. Hill and his wife and Mr. Freeman 
and his wife, of New York, in some particulars; 
and we do not doubt their testimony, and do not 
doubt that this was his purpose, and that he had 
good ground for it in the care which had been had 
of him in his condition by Mrs. Sutton, and that 
what he agreed to do in consideration of what she 
agreed to do, was not unreasonable compensation, 
in view of the amount of his estate, and of the 
purpose which he had formed, as disclosed by his 
will made in 1879, to give the great bulk of his 


estate to charitable institutions. It was perfectly 


natural under their relations, and under the cir. 
cumstances, that he should select Mrs. Sutton out 
from all others as the one upon whom he designed 
to bestow this charity as a protection for her dur- 
ing her life. Some effort was made to show that 
Mrs. Sutton’s care for him during all this long 
period of ten or twelve vears was not as close as 
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she claimed, and her friends claimed, and that he 
was not in a condition to claim such attention. 
But, if we had time, I could read what to my 
mind is very strong evidence upon that point, that 
is, the letters of Mr. Kenyon’s family from New 
York, written to Mrs. Sutton. They furnish very 
persuasive evidence that he was an afflicted man. 
While he was able to go about, and fish, and enjoy 
himself with others, it is clear that he had pre- 
monitions himself of some defect and ailing in 
his head which indicated that he needed the con- 
stant care and watchfulness of some one who was 
willing to do it as Mrs. Sutton was. These 
letters afford evidence of the strongest character 
that her services in that regard were recognized, 
understood, and believed in by his own family. So 
that there is,in our judgment, a case of an agree- 
ment by him, in consideration that she would care 
for him during his life, to buy this place, put a 
house upon it, and make a conveyance of it to her; 
and that was his deliberate purpose. And he was 
only cut off from that final act of making the 
conveyance and the entire completion of the house, 
by his sudden and unexpected death. The ques- 
tion was discussed in the case as to whether there 
was possession delivered to Mrs. Sutton. I have 
used pretty nearly the language of the Supreme 
Court of this State, that the possession was “as 
far as the nature of the case would permit.” Mr. 
Sutton, the husband, made the first drafts of the 
plans; they were supervised vf course by an archi- 
tect. He superintended very largely the construc- 
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tion of the building. The fact that he was in 
possession was drawn out in a conversation between 
him and Judge Small, as wel! as Mr. Westover, 
but particularly Judge Small, when he learned 
from Mr. Kenyon that he had bought this place 
for Mrs. Sutton; was building the house for her; 
it was to be hers; to be finally made to her. Being 
a lawyer, he naturally inquired as to whether the 
title had been made to her, and was answered by 
Mr. Kenyon, “No, I have not made the title. My 
papers are in New York, my lawyers are there 
(doubtless having in mind his will made in 1879), 
and when I get there where my papers and my 
lawyers are, I will make this alteration, or I will 
do what is necessary.” And he said to Mr. Small, 
in the language of Mr. Small’s testimony, “I have 
put them in possession; they are in possession just 
as much as they would be if they had a deed, and 
there will be no quibble on that question.” That 
Mr. Kenyon was also in possession in a certain 
sense, that he was with them on and about the 
place, looking around, and had some concern about 
it, is very natural from the fact that they all lived — 
in the same house. They held such relations that 
they all were interested. I attach no consequence 
to the fact that the bills done for work on the 
house were, after his death, sent to his estate and 
paid by his estate, even with the knowledge of 
Mr. Sutton, because that was the original plan, to 
pay for it himself, and the only question is, whether 
the relief may be given. The defendants relied 
largely upon the case in [IV Wallace. I have 
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examined that case very carefully, and I think 
substantially this case can be made to satisfy the 
principles of that opinion. There are cases in 
Missouri, New Jersev and Illinois which I think 
fairly justify the relief to some extent that is 
asked. It isa case therefore, of an owner of real 
estate buying it for a particular person upon a suf. 
ficient consideration, upon an agreement that if 
that person would care for him during his life that 
she should have it; that it was to be her property, 
and that is what she was to do in return for it. 


These are services that are not to be estimated 
as you would estimate the services of an ordinary 
nurse. There are a thousand and one attentions 
that are necessary in the case of a sick man that 
could not well be rendered by a nurse, could only 
be rendered by one who sustained closer relations. 
Mrs. Sutton had performed these duties, and held 
these relations substantially since 1870 or 1871. I 
think that, in consideration of that élass of serv- 
ices, and what she had agreed to do, followed as it 
was by such possession as the circumstances of the 
ease would permit, that it makes a case of such 
part performance as, in the principles of equity, 
would entitle the plaintiff to a decree for perform. 
ance in part. I say, in part, because the bill-in this 
case asks that these executors and trustees who 
hold the title to this property, be required to go 
on and build this house in accordance with this 
agreement. We do not think that the Court can 
undertake to supervise the work of constructing a 
house. There is a further reason why the relief 
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asked cannot be granted, and that is, that while 


‘Mr. Kenyon made this agreement with her, and 


made this promise to her, his discretion was not 
absolutely lost as to the kind of house he would 
pet upon it, how much of an improvement he 
would put upon it. He was at liberty to exercise 
his discretion upon those subjects. As he is.dead, 
that discretion of course could only be exereised 
by the Court, if the Court should attempt it. We 
think the Court should not attempt to exercise it, 
and al] that we can do is to give a decree for the 
conveyance of the real estate, as it is, without any 
decree for any farther performance of the contract. 


THE LAW OF THE CASE. 
VIitl. 


A married woman may, in the State of Wiscon- 
sin, contract for and purchase real estate in her 
Own Dawe, on credit or otherwise. 


Revised Statutes of Wisconsin, chap. 108, secs. 
2340-2347. 

Dayton v. Walsh, 47 Wis., 1138. 

Cramer v. Hanford, 538 Wis., 85. 


The intention of a party may be gathered from 
his actsand declarations, The intention of a prom- 
issor to convey the premises is related to his prom. 


ise to make the conveyance; and both may be 


shown by his declarations. 


West v. Bund, 78 Mo., 407. 
Chadwick v. Farmer, 69 N. Y., 404. 
Littlefield v. Littlefield, 51 Wis, 23. 


sv 


X. 
The General Rule. 


The part performance of a parol contract for the 
conveyance of lands may take the contract in a 
court of equity out of the statute of frauds, and 
render it capable of being enforced by way of spe- 
cific performance. 


Fry on Specific Performance, sec. 383. 
1 Story’s Eq. Jurisprudence, sec. 759. 


Acts of part performance are evidence of the 
existence of some agreement in pursuance of which 
they are done, and they must be consistent with 
the agreement alleged. Making known what that 
agreement is, must be the result of evidence which 
the acts in question are allowed to introduce. 


Fry on Specific Performance, secs. 385, 386. 


XI. 


In the case at bar, the acts of part performance 
were: 


First. The possession of the premises placed in 
the promisee. 


Second. Valuable labor and services expended 
in improving and building upon the premises; and, 


.Third. The entire performance on the part of 
the promisee of all the acts required of her as the 
consideration for the promised conveyance. 
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The promisee having performed all, and the 
promisor having performed a part, of the contract, 
it is thereby taken out of the statute of frauds. 


Bigelow v. Armes, 108 U.S., 10. 


XII. 
The Ruie in Wisconsin. 


The complainant, having performed the obliga- a 
tions constituting the consideration, having been 
put in possession of the premises, in pursuance of : 
the agreement to convey, and having expended 7 
subsequent labor in material improvement thereof, 1 3 
is sufficient to take the case out of the statute of ie 
frauds. i‘ 


The Revised Statutes of Wisconsin enact the 
statute of frauds, but add to it this section: 


Nothing in this chapter contained shall be construed to 
abridge the powers of courts to compel the specific perform- 
ance of agreements, in case of part performance of such agree- 
ments. (R.S. Wis., sec. 2305.) 


The courts of Wisconsin thoroughly support the 
rule that part performance, consisting of payment 
of part of the consideration, taking possession, and 
making improvements on the premises, takes the 
case out of the statute. 


Blanchard v. McDougal, 6 Wis., 170. 
School District v. Macloon, 4 Wis., 79. 
Hisher v. Moolick, 13 Wis., 358. 
Ingles v. Patterson, 36 Wis., 373. 
Seaman v. Aschermaun, 51 Wis., 678. 
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And even if possession by the promisee be not. 
referable to the agreement, specific performance 
will be decreed where he cannot be restored to his 
former position, and would be greatly injured if 
the agreement were not enforced. 


Daniels v. Lewis, 16 Wis., 141. 
Paine v. Wilcox, id., 202. 


. Littlefield v. Littlefield, 51 Wis., 28. 


In the case last cited, mother and son were ten- 
ants in common of a piece of land, and resided to- 
gether on other property belonging to the son. 
They agreed verbally that the son would pay his 
brother a certain sum, and would take care of his 
mother during her life, in consideration for the 
mother’s interest in the land. The son managed 
the land, and held. possession after the mother’s 
death, having performed his part of the agreement. 
Held, a proper case for specific performance. 


So, where a mother agrees, in consideration of 
her son returning to her farm, working it, and 
maintaining her from it, to give it to him, the con- 
tract may be enforced after her death against her 
‘ heirs. | 
Thrall v. Thrall, 60 Wis., 503. 


XIII 


The general rule, as adopted by the courts of 
England and of this country, does not differ from 
that quoted above from the text-writers, or as ex- 
pounded by the courts of Wisconsin; part per- 
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formance of a parol contract for the conveyance of 
land being sufficient in England, and in nearly all 
the States of the Union, to take the agreement out 
of the statute of frauds. 


Lester v. Foxcroft, 1 Coles’ P: C., 108. 

1 Leading Cases in Equity (Hare and Wal- 
lace’s notes), 719, 625. 

Parkhurst v. Van Cortland, 14 John, 15. 

Annan v. Merritt, 13 Conn., 479. 

Newton v. Swazey, 8 N. H., 9. 

Farrar v. Patton, 20 Mo., 21. 

Grant v. Ramsey, 7 Ohio, N. 8., 157. 

Cannon v. Collins, 3 Del. ch., 182. 

Winchell v. Winchell, 100 N. Y., 159. 

Green v. Jones, 76 Me., 563. 

Shuman v. Willits, 17 Neb., 478. 

Burns v. Fox (Ind.), 14 N. E. Rep., 5 

Woodbury v. Gardner, 77 Me., 68. 

Anderson v. Shockley, 82 Mo., 250. 

Bolman v. Wolford, 80 Va., 218. 


XIV. 


The Plaintiff's Possession was not de- 
feated by Mr. Kenyon’s presence on 
the premises.. 


As a rule, the possession of the promisee must be 
exclusive, but where the circumstances of the case 
are such that the promisor occupies the premises 
with the promisee, it will not prevent the specific 
performance of the agreement, if the occupancy be 
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not adverse to that of the promisee, and the pos- 
session of the promisee be consistent with his 
claim of title. 


So, where a father agreed to convey his home 
farm to his daughter, in consideration of her serv- 
ices, and they both lived together on the farm, and 
the father gave her charge of the construction of a 
new house thereon, and she assisted largely in the 
management of the farm, and remained in posses- 
sion thereof after his death, it was held, that her 
possession was such as to take the contract out of 
the statute of frauds. 


Warren v. Warren, 105 III., 568. 


And where a father verbally agreed to sell his 
son a tract of land for past services, «fter the son’s 
majority, and it was agreed that the son should pay 
the father rent during the father’s life, and the fa- 
ther should pay the taxes, the payment of rent by 
the son will not make him a tenant of the father, 
so as to defeat an action by the son for a specific 
performance after the father’s death. McDowell 
v. Lucas, 97 Ill, 489. 


And a temporary cessation of actual possession, 
without an intention to surrender the contract, will 
not defeat the right to a specific performance. 
Drum vy. Stevens, 91 Ind., 181. 


If the promisee be already in possession, having 
a life estate in the land, when the parol agreement 
be made to convey him the fee, the consideration 
being paid, and the parties having died, the agree- 
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ment will be enforced between the heirs of the 
parties. McClure v. Otrich, 118 Ill., 320. 


And where the promisee, under a verbal agree- 
ment, was 1n possession, as a tenant, when the pro- 
mise was made, and, relying on the promise, the 

: promisee made improvements upon the premises, 
. and the promisor died before executing a deed, the 
promisee was entitled to a specific performance by 
the heirs of the promisor. //ilbert v. Aylott, 52 
% Texas, 530. ’ 


XV. 


An uneertainty as to the time when the deed 
5 shall be executed and delivered, will not defeat the 
promise. 


So, where a son agreed to reside with his father, 

in his father’s house, take care of the father, and 

’ turn over to him, each year, a portion of the crops, 
in consideration of which the father verbally pro- BS 

mised to convey the son a certain parcel of the oe 

land, no time being specified when the deed should : 

be given, it was held sufficient to sustain a bill for 

a specific performance against the administrators 

and heirs of the father. Lamb v. Hinman, 46 

Mich., 112. 


XVI. 


The Consideration. ¥ 


The consideration for the promise by the deceas- 
ed to buy and convey to appellee the premises in 


86 


dispute, was the care which she had bestowed on 
him for more than eight years previous to the 
making of the promise, and the care thereafter to 
be by her bestowed upon him for nearly two years, 
until his death. 


As almost the entire life of the appellee, during 


ten years, wus devoted to the wants of the deceas- 
ed, in the way which he desired and preferred, and 
seemed happy and contented in receiving, the 
amount of the consideration rendered seems at 
least great enough for the reward she was to re- 
ceive, considering the wealth of the promisor, and 
the fact that he was wifeless and childless, and in- 
tended to will the bulk of his property to various 
charities. 


Even in ordinary contracts, a promise or obliga- 
tion cannot be defeated on the ground of the inad- 
equacy of the compensation. The slightest con- 
sideration is sufficient to support the most onerous 
obligation, and the consideration cannot be im- 
peached, except by showing non-performance, fraud, 


mistake, or illegality. Oakley v. Boorman & Jolhn- 


ston, 21 Weud., 588. 


. Therefore, if the consideration be less than the 
value of the land, it does not alter the rule graunt- 
ing specific PM@formance. Losee v. Morey, 57 Barb., 
561; Ottumwa C. F. &§ St. P. R. Co. v. Me Wil- 
liams, 32 N. W. Rep., 315—70 Iowa, 164. 


So, where a father made a verbal agreement 
with his son, that, if the latter would remain in 
this state, and live upon a tract of land of the 


oe, 
say = ~~. 
% 7™. 3 
.-$ —- * “ra 
a 
a 
F 2 
> 2 
te, 
A? 
as 
z 
4 
* 
- 
Ps 
* 
aed 


ie 
Si 


former, and improve it, it should be the son’s after 
the father’s death, the son to pay a certain share 
of the crops during his father’s life, the son having 
performed his agreement, it was held a specific per- 
formance was properly decreed after the father’s 
death (Smith v. Young, 110 Ill, 142). The 
payment of a portion of the crops affects neither 
the question of consideration nor of possession. 
| The decree for specific performance would be 
granted in such case if there had been but pos- 
session taken and improvements made. Laagston 
} v. Bates, 84 Ill., 524; Hurtz v. Hibner, 55 Ul, 
514; Bright v. Bright, 41 Il. 97. 
C. lived in Iowa. He had no family, but had 


~ many relatives in other states. For years he was 
intimate with S. and family, and staid with them 
in leisure and sickness. Two years before his death 
; 7 he bought a small farm, near where S. resided, and 
foe built a cabin on it. S.’s wife baked for C., and 
“ sometimes washed for him. Being taken sick, C. 


was removed to the house of S. He then verbally 
promised S., that if S. would take care of bim 
| while he lived, 8S. should have all his property. A 

week afterwards, he died. //e/d, in an action for 
) specific performance, that S. was entitled to the 
farm. ink v. Sample, 56 lowa, 100. 

If part of the consideration for a verbal promise 
to convey land be the care and support of the 
promiser for life, if there be part performance, and 
the promisee be ready and willing to continue giv- 
ing the care and support to promiser, the agree- 
ment will be enforced. Nee/ v. Neel, 80 Va., 584. 
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And, in general, an agreement to support or reti- 
der services, as consideration for a verbal promise 
to convey lands, if carried out, is such a definite 
performance of the contract as entitles the prom- 
isee to a conveyance of the premises. //iatt v. 
Williams, 12 Mo., 214; Rhodes v. Rhodes, 3 
Sandf. Cb., R., 279; Davison v. Davison, 2 Beas- 
ley, 246; and cases cited herein, ante and post. 

Where the promisee took possessionunder a 
parol agreement; paid no part of the purchase 
money, and his labor or improvement upon the 
_ premises consisted but in plowing twenty acres of 
land; held, sufficient to take the case out of the 
statute (//aines v. Spanogle, 17 Neb., 637); and a 
tenant who took possession, paid some rent, and cut 
his carpets, under a verbal promise of a lease, was 
held to be entitled to a specific performance of the 
promise. Wendell v. Stone, 39 Hun., 382. 


XVII. 


Even a parol gift of land is protected in equity 
equally with a parol agreement to sell it, if accom. 
panied by possession, and the donee, induced by 
the promise to give it, has made valuable im- 
provements on the property. 

Neale v. Neales, 9 Wallace, 1. 

Dawson v. Me Fadiin, 22 Neb., 131. 

Anson v. Townsend (Cal.), 15 Pac. R. 149. 

L[rwin v. Dyke, 114 Ill., 302. 

Freeman v. Freeman, 51 Barb., 306; 43 N. Y. 
(Hand). 34. 


Halsey v. Peters, 79 Va., 60. 
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XVIII. 
SPECIAL CASES. 


As to consideration and promises: 


An elder daughter, after the death of. her 
mother, continues to reside with her father at his 
request, and to keep house for him until his death, 
a period of thirty-eight years, managing the house- 
hold and assisting in managing the farm. The 
father had verbally promised to her his farm, in 
consideration of her services, and had declared to 
others that the farm was hers. //eld, after her. 
father’s death, she was entitled to a specific per- 
formance of her father’s agreement. Warren v. 
Warren, 105 I1., 568. 


A verbal agreement by the owner of land that, 
if a church-building should be erected thereon, he 
would convey to the society erecting it, when or- 
ganized, the fee of the land, purports a good con- 
sideration for the promise to convey. The owner 
of the land, who was an elder in the church, and 


his son, who was janitor, held the keys to the 


church, made repairs on the building, fenced off 
the church lot from his other land, and paid taxes 
thereon at his own expense. eld, the church was 
in possession, and was entitled to a specific per- 
formance of the agreement toconvey. Whitsitt v. 
Trustees, etc., 110 Il., 125. 


A father verbally offered to purchase for his 
married son a certain tract of land in the neigh- 
borhood if the son would live upon it, and would 
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decline to accept from his father-in-law an of.- 
fer of $1,000 to move into another state. The 
son accepted the offer, went upon the land desig- 
nated, raised a crop on it, repaired the house and 
fences thereon, made gates, put a pump in the well, 
and made other improvements, but died before his 
family occupied the premises. feld, the heirs of 
the deceased were entitled to a conveyance from 
the promisor, he having purchased the land and 
taken title in his own name. Bohanon v. Bohan- 
on, 96 TIl., 591. 


And where a man agreed verbally that, if his 
son-in-law would reject an offer of employment, 
and would make his home upon a tract of land 
near him, he would give the daughter the land, and 
would help her improve it, and, induced by the 
promise, the son-in-law declined the offered em- 
ployment, and went with his wife to live upon the 
land designated, and remained there, a specific per- 
formance was decreed against the father. Welch 


v. Whelpley (Mich.), 28 N. W. R., 744. 


And so, where the only consideration for the 
verbal promise to convey was that the promisee 
should go upon the land and improve it, and she 
did so, her assignee maintained an action for a spe- 
cific performance of the promise to convey. Hayt 
v. Hunt (Col.), 15 Pac. R., 410. 


Where a man took his infant nephew to live 
with him as his son, promising to give the nephew 
all his property at his death, and the nephew lived 
with him by virtue of the promise, and served him 
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many years, the uncle could not dispose of his prop- 
erty during life so as to defeat the promise to the 
nephew. Van Duyne v. Vreeland, 1 Beasley, 142. 


An agreement by aged persons to will their prop- 
erty to one who would, in consideration of that 
promise, take care of them till death, was upheld 
in Gupton v. Gupton, 47 Mo., 37, and in Sutton v. 
Hayden, 62 Mo., 101. 


A., an aged bachelor, orally promised B. and 
wife to convey his house to M. if B. and wife would 
occupy the house, permit A. and nurse to live there, 
and would board them while he lived. B. and wife 
accepted. A. died in nine months. The house was 
worth $3,000. eld, specific performance should 
be decreed. Watson v. Mahan, 20 Ind., 223. 


We respectfully ask the Court to affirm the de- 
cree. 


EDWIN HURLBUT, 
Solicitor for Plaintiff. 


WINFIELD SMITH, 


Counsel. 


1sss. 


JONATHAN Q. BARTON, APPELLANT, 
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JONATHAN Q. BARTON VS. THE UNITED STATES. 1 


1 I—Petition. Filed August 14, 1885. 
In the Court of Claims. 


JONATHAN Q. BARTON 
v8. tN 14684. 
THe UNITED STArTEs. 


The petition of J. Q. Barton, a paymaster in the Navy of the 
United States, a citizen of the United States and of the State of 
Maine, and at present a resident of the city of Washington, in the 
District of Columbia, respectfully represents that on or about the 
thirtieth day of January, A. D. 1864, he was appointed an acting as- 
sistant paymaster in the volunteer navy of the United States; that 
he served in that capacity until the second day of March, A. D. 
1867, when he was appointed and commissioned as an assistant pay- 
master in the regular Navy of the United States; that he held said 
office of assistant paymaster until the tenth day of February, A. D. 
1870, when he was appointed and commissioned as a passed assist- 
ant paymaster in the regular Navy of the United States, which office 
he held until the 29th day of May, A. D. 1882, when he was ap- 
pointed and commissioned @ paymaster in the Navy of the United 
States, which office he now holds; that an act of Congress, approved 
the 5th of August, A. D. 1882, entitled “An act making appropria- 
tions for the naval service for the fiscal year ending June 
thirtieth, eighteen hundred and eighty-three, and for other 
purposes,” contained this provision, namely: “And all officers 
of the Navy shall be credited with the actual time they may 

have served as officers or enlisted men in the regu- 
2 lar or volunteer army or navy or both, and shall receive 

all the benefits of such actual service in all respects in the 
same manner as if all said service had been continuous and in the 
regular Navy: Provided, That nothing in this clause shall be so con- 
strued as to authorize any change in the dates of commission or in 
the relative rank of such officers;” that an act of Congress approved 
the third day of March, A. D. 1883, entitled “An act making appro- 
priations for the naval service for the fiscal year ending June thir- 
tieth, eighteen hundred and eighty-four, and for other purposes,” 
contains this provision, namely: “And all officers of the Navy shall 
be credited with the actual time they may have served as officers or 
enlisted men in the regular or volunteer army or navy or both, and 
shall receive all the benefits of such actual service in all respects in 
the same manner as if all said service had been continuous and in 
the regular Navy, in the lowest grade having graduated pay, held 
by such officer since last entering the service;” that in computing 
the pay due him no account has been taken nor allowance made for 
the time that he served in the volunteer navy of the United States; 
that he has made a demand upon the accounting officers of the 
United States for the sums of money due him by virtue of said acts, 
but that payment thereof has been refused, as wil] appear in proof 
bya ecm hs the Fourth Auditor addressed to your petitioner, dated 
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the second day of May, A. D. 1885; that there is now due to your 
petitioner from the United States by virtue of said acts the sum of 
seven thousand six hundred and seventy-two and 4% dollars; that 
there has been no action upon this claim by any executive depart- 
ment, except as is hereinbefore stated; that no assignment or trans- 
fer of said claim or any part or interest therein has been made; that 
your petitioner is justly entitled to the amount herein claimed from 
the United States; that after allowing all the just credits and offsets 

he is entitled to receive the said sum of $7,672.40; that he is 
3 the original owner thereof; that he has-at all times borne 

true allegiance to the Government of the United States, and 
has not in any way voluntarily aided, abetted, or given encourage- 
ment to rebellion against said Government, and he asks that judg- 
ment may be rendered in bis behalf for the said sum of $7,672.40, 
or for such other amount as may be found to be due. 


J. Q. BARTON. 
. GEO. 8S. BOUTWELL, 
Counsel for J. Q. Barton. 


Crry or WasurinoTon, D. C., August 13th, A. D. 1885. 


Before me, Nich’s Callan, a notary public for said city, personally 
appeared the above-named J. Q. Barton, who, being duly sworn by 
me, says that the facts set forth in said petition which are of his own 
knowledge are true, and that all the other statements contained 
therein are true according to the best of his knowledge and belief. 

[SEAL. | N. CALLAN, 
Notary Public. 


Il.—Traverse. Filed Aug. 20, 1885. 


And now comes the Attorney General, on behalf of the United 
States, and answering the petition of the claimant herein, denies 
each and every allegation therein contained, and asks judgment that 
the petition be dismissed. 

And as to so much of the said petition as-avers that the said 
claimant has at all times borne true faith and allegiance to the 

Government of the United States, and has not in any wa 
4 voluntarily aided, abetted, or given encouragement to rebel- 
lion against the said Government, the Attorney General, in 
ursuance of the statute in such case provided, denies the said al- 
egations, and asks judgment accordingly. 
ROBERT A. HOWARD, 
Ass’t Att'y General. 


III.—Findings of Fact and Conclusion of Law. Filed June 11, 1888. 


This case having been heard before the Court of Claims, the 
Court, upon the evidence, finds the facts to be as follows: : 


8. 


he 
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I. 


The claimant was eee! acting assistant paymaster in the 
volunteer navy of the United States, January 30, 1864; assistant 


_ paymaster, March 2, 1867; passed assistant paymaster, February 10, 


1870; and paymaster in the regular Navy, May 29, 1882. He has 
been continuously in the Navy from his first appointment to the 
present time. 

IT. 


He has received the salary and graduated or longevity pay al- 
lowed by the act of July 17, 1861 (12 Stat. L., 258), and the act of 
March 2, 1867, ch. 197, section 3 (14 Stat.. L., 516, now Rev. Stat., 
1412), and the benefit of all laws in force during the time he has held 
the offices mentioned in the preceding finding, except that he has 
received no additional benefits under the acts of August 5, 1882, ch. 
391 (22 Stat. L., 287), and March 3, 1883, ch. 97 (22 Stat L., 478). 


If. 


If he be entitled, under said last-mentioned acts of 1882 and 1883’ 
to allowance for the sums which he would have received had he 
entered the regular Navy when he entered the volunteer navy, and 
had he been promoted from time to time, under the rule of promo- 
tion seovided by Revised Statutes, sections 1380, 1458, 1496, and 
the previous statutes embodied therein, the defendant would be in- 
debted to him to an amount which, for reasons which appear in the 
opinion, we do not compute. 


Conclusion of Law. 


Upon the foregoing findings of fact the court decides, as a con- 
clusion of law, that the claimaut is not entitled to recover, and his 
petition must be dismissed. 


5) IV.—Opinion of the Court. 


Ricuarpson, Ch. J., delivered the opinion of the court: 
The claimant founds his action upon the following acts of Con- 


ress : 

: And all officers of the Navy shall be credited with the actual time 
they have served as officers or enlisted men in the regular or volun- 
teer army or navy or both, and shall receive all the benefits of such 
actual service in all respects in the same manner as if all said serv- 
ice had been continuous and in the regular Navy: Provided, That 
nothing in this clause shall be so construed as to authorize any 
change in the dates of commission or in the relative rank of such 
officers. (August 5, 1882, ch. 391, 22 Stat. L., 287.) 

And all officers of the Navy shall be credited with the actual time 
they may have served as officers or enlisted men in the regular or vol- 
unteer army ornavy or both, and shall: receive all the benefits of 
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such actual service in all respects in the same manner as if all said 
service had been continuous and in the regular Navy, in the lowest 
grade having graduated pay held by such officer since last entering the 
service: Provided, That nothing in this clause shall be so construed 


as to authorize any change in the dates of commission or in the rela- . 


tive rank of such officers: Provided, further, That nothing herein con- 
tained shall be so construed as to give any additional pay to any such 
officer during the time of his service in the volunteer army or navy. 
(March 3, 1883, ch. 97, 22 Stat. L., 473.) 

The argument in his behalf rests mostly on the act of 1882, which 
it is contended gives him rights not taken away or modified by the 
act of 1883. There is no exvress repeal of the former, and it is in 
force unless superseded and repealed by implication by the latter 
act. 

Mr. Justice Field, in the case of United States v. Tynen (11 Wall., 
88), speaking for the Supreme Court, thus states the rule as to re- 
peals by implication : 

When there are two acts on the same subject the rule is to give 
effect to both if possible; but if the two are repugnant in any of 
their provisions the latter act, without any repealing clause, operates 
to the extent of the repugnancy as a repeal of the first. 

And even where two acts are not in express terms repugnant, yet 
if the latter act covers the whole subject of the first and embraces 
new provisions plainly showing that it was intended as a substitute 
for the first act it will operate as a repeal of that act. 

That decision has been cited, approved, and followed as enunci- 
ating the true principle of interpretation in Murdoch v. Memphis 
(20 Wall., 617), King v. Cornell (106 U.S., 395), United States v. 
Auffmordt (19 Fed. Rep., 897), and numerous other cases. 

In the present case the clauses of both acts are on the same sub- 
Se latter covering the whole of the former, with two limitations 
a 

The whole language of the first, word for word, is reproduced in 
the second, and the only difference between the two consists in tie 
words of the latter which we have put in italics. 

We can but express our views by adopting the language of Mr. 
Justice Miller in Murdoch v. Memphis (20 Wall.,617) and applying 
it to the present statutes : 

“A careful comparison of these two (sections) (clauses) can leave 
no doubt that it was the intention of Congress by the latter statute 
to revise the entire matter to which they both had reference, to make 
such changes in the law as it stood as they thought best, and to sub- 
stitute their will in that regard entirely for the old law upon the 
subject. We are of opinion that it was their intention to make a 
new law so far as the present law differed from the former, and that 
the new law, embracing all that was intended to be preserved of the 


old, ee what was not so intended, became complete in itself 


and repealed all other law on the subject embraced within it. The 
authorities on this subject are clear and uniform.” 

The act of 1882 merely offered to officers of the Navy a gratuity, 
entirely wanting in essential elements of contract or of vested right, 
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and Congress might withdraw or modify the offer at any time before 
consummation by payment. That act and the offer therein con- 
tained, having been modified by the second act before this 
6 action was commenced, the claimant’s rights. must depend 
wholly upon the latter provision of law, and weshall so treat 
the case. 

The claimant was appointed acting assistant paymaster in the vol- 
unteer navy, January 30, 1864; assistant paymaster, March 2, 1867; 
passed assistant paymaster, February 10, 1870; and paymaster in 
the regular Navy, May 29, 1882, and has been continuously in the 
Navy from his first appointment to the present time. 

Each one of these grades had graduated pay when held by him, 
and he has received all the longevity pay on that account to which 
he was entitled under the acts of July 17, 1861 (12 Stat. L., 258), 
and March 2, 1867, chapter 197, section 3 (14 Stat. L., 516). 

Nothing is now demanded as mere longevity pay. It was con- 
ceded at the argument that the claimant cannot reeover anything 
unless the statute is to be interpreted, as he urges, as giving to him 
the sums—salary and allowances—which he would have received 
had he entered the regular Navy when he entered the volunteer 
navy and been promoted from time to time to higher grades, under 
the rules of promotion provided by Revised Statutes, sections 1380, 
1458, 1496, and the previous acts embodied therein. 

[n our opinion the act of 1883 does not admit of the interpre- 
tation thus presented. Whatever ambiguity may have existed on 
that point in the act of 1882 was removed, we think, by the addi- 
tional provisions or limitations incorporated into the act of 1883, 
which is the only one we are now dealing with. 

The judicial decisions heretofore made in cases arising under that 
act have proceeded upon the ground that to each officer of the Navy 
there should be credited in the lowest grade having graduated pay 
when held by him since last entering the service the actual time he 
may have previously served as an officer or enlisted man in the reg- 
ular or volunteer army or navy or both, and',that he}’should re- 
ceive all the benefits of such actual service so credited in the same 
manner as though all such service had been continuous and in the 
regular Navy in such lowest grade (Rockwell’s case, 21 C. Cls. R., 
332); affirmed on appeal (120 U.S. R., 60); (Hawkin’s case, 19 C. 
Cls. R., 611; Foster’s case, 23 C.\Cls. R., —). 

In neither uf those cases was it claimed as now, or suggested, that 
an officer was entitled to any additional money benefit by adding 
his term of service in the lower grades not having graduated pay 
to his time of service in any and all the grades having graduated 
pay subsequent to the first held by him since entering the Navy. 

The effect of the act as interpreted by those decisions and as we 
understand it is to lengthen the time of service in such lowest grade 
having graduated pay by crediting thereto all previous service, for 
the purpose of increasing longevity pay in that grade only. The 
higher grades are neither mentioned nor referred to in the act, and 
are in no way to be considered with reference to it. 

The claimant has been in the Navy, volunteer and regular, since 
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1864, in various grades, all having graduated pay. He seeks to have 
credited to him all the time of his service in all these grades added 
together, and to be allowed the pay, salary, and emoluments which 
he would have been entitled to in each of the grades which he might 
have held had he been regularly promoted and appointed from time 
to time under existing law. 
7 If it were ible to solve the complicated problem of pro- 
motion eich tee might have had, involving, as it does, the 
promotion of many other officers above and below him in rank, 
who would in like manner be affected by the provisions of the 
statute, and whose promotion, dependent upon previous service not 
proved in this case, would materially affect his own, we are clearly 
of opinion that the interpretation of the statute upon which the 
claim is founded is not sound and cannot be adopted. The statute 
expressly provides that the actual service therein mentioned and the 
benefits arising therefrom shall be credited in but one grade, and 
that one the lowest grade held by him having graduated pay since 
last entering the service, while he is seeking to obtain benefits from 
the act throughout all the different grades which he held or might 
have held upon his theory of promotion. 

In our opinion, as before stated, the act has no reference to benefits 
derived from promotion to different grades, but is confined in its 
money benefits to one grade, the lowest grade having graduated pay ; 
and that benefit can be nothing else than longevity pay on account 
of length of previous service. 

The petition must be dismissed. 


V.—Judgment of the Court. 


JONATHAN Q. BaRTON ) 
Vv. 
THe Unirep States. f 


At a Court of Claims held in the city of Washington on the 
eleventh day of June, A. D. 1888, judgment was ordered to be entered 
as follows: 

- The court, on due consideration of the premises, find for the de- 
fendants, and do order, adjudge, and decree that the petition of the 
claimant, Jonathan Q. Barton, be dismissed. 


No. 14684. 


8 VI.—Application of the Claimant for and Allowance of Appeal. 
JONATHAN Q. BARTON 
; 14684. 


. v. 
Tue Unitep StTaAtTEs. 


** And now comes the attorney for the claimant in the above-entitled 
cause and moves this honorable court to allow him to appeal to the 
Supreme Court of the United States from the decision rendered on 


the 11th day of June, 1888. 
an GEO. S. BOUTWELL, 
Alt’y for Claimant. 
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Filed and allowed in open court June.18, 1888. 
WILLIAM A. RICHARDSON, 
’ Chief Justice. 
9 In the Court of Claims. 
JONATHAN Q. BaRTON ) 
v. 1 
Tue UnitTEpD STATEs. 


I, John Randolph, assistant clerk of the Court of Claims, do hereby 
certify that the foregoing are true transcripts of the pleadings in the 
above-entiled cause of the findings of fact by the court and conclu- 
sion of law thereon, of the opinion of the court, of the judgment of 
the court, of the application of the claimant for and the allowance 
of an appeal to the Supreme Court of the United States. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said Court of Claims this 5th day of September, A. D. 
1888, at Washington city. 

(Seal of Court of Claims. ] 
JOHN RANDOLPH, 
Ass’t Clerk Court of Claims. 


Endorsed on cover: Court of Claims. No. 1184. Jonathan Q. 
Barton, appellant, vs. The United States. Filed October 2, 1888. 
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Supreme Court of the United States. 
: Clrcsec< 


JONATHAN Q. Barton, Appellant, 


No. 1184. 


v. 
THE Unirep Strats. 


a Que --- 


The facts on which the claim of Barton is based are set 
forth in the first two findings of the Court of Claims, and 
the controversy relates to the construction of the provisions 
of the statutes of August 5, 1882, and March 3, 1883, as 
quoted in the opinion of the Court. The nature of the 
claim is set forth in the third finding of the Court. 

The purpose of the legislation of 1882 and 1883 may 
be better comprehended by a reference to the statute of 
March 2, 1867 (V. 14, p. 516), which is reproduced in the 
Revised Statutes, section 1412. 

By that statute the officers who had performed sea serv- 
ice in the volunteer Navy were entitled “to receive all the 
“ benefits of such duty in the same manner as if they had 
“ been, during such service, in the regular Navy.” 

The benefits of this statute were limited to those who 
had performed sea service in the volunteer Navy, and it is 
manifest that the law-makers intended to grant to such 
officers no other benefit than an increase of longevity pay, 
and for that purpose the language was adequate. 

By the statute of 1882, classes of officers were included 
who had received no benefit from the statute of 1867. Sea 
service was no longer required, but any service, whether 
upon the sea or upon the land, and whether in the Army or 
the Navy, was to be included as the basis on which longevity 
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pay was to be allowed. Thus far the statute of 1882 
conformed in its purposes to the statute of 1867, with the 
single difference that it included as beneficiaries classes of 
officers who were excluded by the statute of 1867. But 
the statute of 1882 contains language not necessary for 
the purpose of securing longevity pay to the classes of 
officers described. 

It is impossible to assume, even for the purpose of argu- 
ment, that any person called to administer the law of 1867 
could have entertained the thought that the commission or 
the rank of any officer of the Navy would be disturbed by 
the grant of longevity pay to those who had served in the 
volunteer Navy during the war of the rebellion. And if 
this view be true, it follows that something was intended 
beyond the grant of longevity pay when Congress, in the 
statute of 1882, said of these officers, that they should re- 
ceive all the benefits “of such actual service in all respects, 
“in the same manner, as if all said service had been con- 
“ tinuous, and in the regular Navy : Provided, That nothing 
“ in this clause shall be so construed as to authorize any 
‘“‘ change in the dates of commission, or in the relative rank 
“ ofsuch officers.” If, then, these words were unnecessary 
for the purpose of securing longevity pay, and unnecessary 
for the purpose of protecting the Government against claims 
for commission and rank under a simple longevity-pay 
statute framed upon the model of the statute of 1867, it is 
manifest that Congress had some other purpose in mind. 
That purpose must be developed by a reasonable inter- 
pretation of the language employed in the statute. 

If we exclude the proviso from our thoughts, does not 
the preceding language justify the conclusion that the 
officers who had served in the volunteer Army or Navy 
were entitled to commissions and rank as well as to lon- 
gevity pay? And the propriety of introducing the pro- 
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viso can be maintained only upon the theory that Con- 
gress was of opinion that it was a necessary means of 
protecting the Government against the claim that the bene- 
ficiaries of the statute were entitled to commissions and 
rank as well as to pay. 

It is arule of construction that a grant of general au- 
thority, when limited by exceptions, authorizes and re- 
quires the doing of all those acts covered by the authority 
and not included within the exceptions. And it is a rule, 
consequent, that the acts excepted out of the general au- 
thority would have been proper and justifiable if the ex- 
ceptions had not been coupled with the authority. 

Upon the application of these rules to the case at bar, 
it appears that, except for the proviso to the statute of 1882, 
Barton would have been entitled to commissions, pay, and 
rank in the Navy in the same manner that he would have 
been had he entered the regular Navy inthe month of 
January, 1864. By the exceptions he is denied rank and 
commissions, and the question is, has he a right to pay as 
though he had entered the regular Navy in January 1864 ? 

The opinion of the Court of Claims that the statute of 
1883 supersedes the statute of 1882 may be accepted 
without debate, and with added strength to the argu- 
ment in favor of the claimant. 

It is apparent from the statute of 1882 that it was not 
practicable to deduce a rule which would be free from © 
controversy as to the allowance of longevity pay. If, for 
example, a man served in the volunteer Navy as a boat- 
swain, and subsequently received an appointment in the 
regular Navy as an ensign, there was no provision of the 
statute by which the accounting officers could decide 
whether his longevity pay was to be based upon his grade 
in the volunteer Navy or upon his grade in the regular 
Navy. Hence the necessity of the words introduced into 
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the statute of 1883: “ /n the lowest grade having graduated 
“ pay held by such officer since last entering the service.” 

These words modify and control so much of the statute 
as relates to longevity pay, but they do not, in any man- 
ner, affect the text of the statute of 1882 so far as that 
statute is open to the construction contended for by this 
claimant. 

Longevity pay is one of the respects in which benefits 
were to be conferred upon classes of officers, but by the 
statutes of 1882 and 1883 alike, they were entitled to the 
benefits in ali respects as though the original service had 
been performed in the regular Navy. And when the ex- 
ceptions that are incorporated in the statute of 1883 are 
considered, it is difficult to imagine any other respect in 
which a benefit could accrue to an officer if the claim now 
made by Barton is invalid. 

The view of the law on which Barton’s claim rests is 
further supported by the second proviso of the statute of 
1883, which is not found in the statute of 1882 : “ Provided, 
“ further, That nothing herein contained shall be so con- 
‘ strued as to give any additional pay to any such officer 
“ during the time of his service in the volunteer Army or 
“ Navy.” Should the statute of 1883 be limited by con- 
struction to the single benefit of longevity pay, there can 
be no condition of affairs to which the proviso can be ap- 
plied. 

The volunteer Navy was organized in 1861, and it dis- 
appeared in the first half of 1865. 

It was organized after the commencement of the war, 
and it ceased to exist immediately upon its close. Its en- 
tire life was less than five years, and therefore there was 
no opportunity for the application of the rule of longevity 
pay, and consequently there was no occasion for the pro- 
viso if the sole purpose of the act of 1883 was to confer 
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that single benefit upon the officers of the regular Navy 
who had served in the volunteer Navy. The same facts 
existed as to those who had served in the Army. 

On the other hand, if the view for which contention is 
here made be accepted, the proviso becomes practically 
operative. During the war there were many casualties in 
the Navy and promotions were rapid. It may be assumed 
as not only probable, but certain, that officers of the vol- 
unteer Navy would have received promotions during the 
war if they had then been members of the regular Navy, 
and consequently their pay would have been increased. 
Upon the construction of the statute of 1883, as claimed 
by the appellant, and except for the proviso, additional 
compensation would be allowed to such officers for their 
services in the volunteer Navy. 

Thus the two amendments to the statute of 1882 become 
harmonious and practically operative. The first fixes a 
basis for the computation of longevity pay. The second 
amendment excludes all claims for additional pay during 
the period of service in the Army or volunteer Navy on 
account of promotions which would have been made if the 
officers had served in the regular instead of the volun- 
teer Navy. 

The public history of the country furnishes a sufficient 
reason for the legislation of 1883, and upon the construc- 
tion of that statute, as claimed by the appellant. At the 
close of the war there were many transfers of officers from 
the volunteer to the regular Navy. They had endured 
years of hard service, and yet, upon their appointment to 
the regular Navy, they were subordinated in grade and 
rank to younger men who had seen Jittle or nothing of ac- 
tual war. As promotions are made by seniority of service 
in the regular Navy, the officers who were thus transferred 
from the volunteer Navy are still juniors, and so they must 
remain unto the end. 
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The officers who enjoyed rank and held commissions 
could not be deprived of their rights, nor could promotions 
have been made and commissions issued without serious 
controversies as to rank and an increase of the naval force 
far in excess of the wants of the country in a time of 
peace. 

The only recognition that could be made to the officers 
of the volunteer Navy was to authorize payment upon the 
basis of promotion from time to time, agreeably to the 
statutes and the usage of the service. 

Suggestions were made by the attorney for the Govern- 
ment that there were two difficulties in the way of the 
practical application of the rule for which the appellant 
contends, and the’ suggestions thus made appear to have 
had weight with the Court of Claims. First, it was alleged 
that there were no examinations for promotion, as required 
by the statutes, and that the Court could not now infer, as 
matter of law, that Barton was able to sustain the re- 
quired examinations at the times when he would have been 
in the line of promotion had he been of the regular Navy 
when he entered the volunteer Navy in January, 1864. In- 
asmuch as the demand is not for promotion, commissions 
and rank in the Navy, but only for pay as though pro- 
motions had been made and the corresponding pay had 
been withheld, it seems reasonable to construe the statute 
of 1883 as a waiver of the provision which requires ex- 
aminations when promotions are to be made. May not 
the statute of 1883 be treated fairly as a declaration on 
the part of Congress that those officers who served in the 
volunteer Navy and who are now serving in the regular 
Navy are entitled to pay as though they had been examined 
and promoted from time to time ? 

And next, inasmuch as findings one and two show that 
Barton has been promoted, and, therefore, that he has 
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sustained the examinations required, is not that branch of 
the case disposed of by the facts as found by the Court of 
Claims ? 

And, further, it is alleged that if the views of this ap- 
pellant should be sustained by the court, it would be im- 
practicable to apply the rule to the case at bar. Of this 
there is no proof. The findings of fact are silent upon 
this topic, and the inference arises that the Court had no 
evidence before it. The Court of Claims, in its opinion 
in the last paragraph but one, seems to assume that Bar- 
ton claims promotion, and that his promotion involves “the 
‘“ promotion of many other officers above and below him 
“in rank, who would, in like manner, be affected by the 
“ provisions of the statute, and whose promotion, depend- 
“ ent upon previous service, not proved in this case, would 
‘“ materially affect his own.” This statement proceeds upon . 
the theory that Barton is claiming promotion. This is an 
error. He claims pay as though he had been promoted, 
and the allowance of pay will not disturb any other officer 
in his commission, rank, pay, or right of promotion in the 
future, nor will the allowance of the claim give to Barton 
any commission, rank, or right of promotion which he 
does not now possess. The personnel of the Navy will 
not be disturbed in any respect. 

It will be for the master or the computer, who may be 
charged with the duty, to ascertain when Barton would 
have been promoted from the grade of assistant-paymaster 
to passed assistant-paymaster if he had entered the regular 
Navy January 30, 1864, and in like manner to ascertain 
when he would have been promoted to the grade of pay- 
master, then to compute the amount of pay to which 
he would have been entitled in those several grades from 
January 30, 1864, to the present time, and then to deduct 
therefrom the sum which he has actually received. 


And finally, it is submitted, respectfully, that a court 
ought not to decline to make a rule or order in obedience 
to the provisions of a statute through an apprehension 
that its execution may be found impracticable. 

GEO. 8S. BOUTWELL, 
Attorney for Appellant. 
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And finally, it is submitted, respectfully, that a court 
ought not to decline to make a rule or order in obedience 
to the provisions of a statute through an apprehension 
that its execution may be found impracticable. 

GEO. S. BOUTWELL, 
Attorney tor Appellant. 
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Iu the Supreme Court of the United States, 


OcToBER TERM, 1888. 


JOHNATHAN Q. BARTON, APPELLANT, 
v8. No. 1184. 
THe UNITED Srares. 


APPEAL FROM THE COURT OF CLAIMS. 


BRIEF OF ARGUMENT AND STATEMENT FOR AP- 
PELLEBE. 


STATEMENT. 


_ The appeal taken in this case by Jonathan Q. Barton, 
the claimant in a case in the Court of Claims (No. 14684) 
in which judgment was entered in that court on the 11th 
day of June, A. D. 1888, that the petition should be dis- 
missed. 

The appellant has not deemed it necessary in his brief 
to state from what court an appeal is taken, or to present 
“a concise abstract or statement of the case, presenting 
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succinctly the questions involved and the manner in which 
they are raised,” in accordance with the provisions of the 
twenty-first rule of this court. Nor has he deemed it 
necessary to make any “specification of the errors relied 
on.” 

This court is left by appellant in his brief to determine 
the court from which an appeal is taken; the facts found 
by that court; the issues involved in the determination 
of such facts from the transcript of record. 

The facts as found by the Court of Claims are as fol- 
lows (Rec., p. 3): 


I. 


The claimant was appointed acting assistant pay- 
master in the volunteer navy of the United States, 
January 30, 1864; assistant paymaster, March 2, 
1867 ; passed assistant paymaster, February 10, 1870; 
and paymaster in the regular Navy, May 29, 1882. 
He has been continuously in the Navy from his first 
appointment to the present time. 


IT. 


He has received the salary and graduated or lon- 
gevity pay allowed by the act of July 17, 1861 (12 
Stat. L., 258), and the act of March 2, 1867, ch. 197, 
section 3 (14 Stat. L., 516, now Rev. Stat., 1412), 
and the benefit of all laws in force during the time 
he has held the offices mentioned in the precedin 
finding, except that he has received no additiona 
benefits under the acts of August 5, 1882, ch. 391 
(22 Stat. L., 287), and March 3, 1883, ch. 97 (22 
Stat. L., 473). ; 
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If he be entitled, under said last-mentioned acts of 
1882 and 1883, to allowance for the sums which he 
would have received had he entered the regular Navy 
when he entered the volunteer Navy, and had he 
been promoted from time to time, under the rule of 
promotion provided by Revised Statutes, sections 
1380, 1458, 1496, and the previous statutes em- 
bodied therein, the defendant would be indebted to 
‘him to an amount which, for reasons which appear 
in the opinion, we do not compute. 


The facts in the case were not in controversy in the 
court below : 

The petitioner claimed that by virtue of the 
statute of 1882 (Stat. J.., vol. 22, page 287), and 
statute of 1883 (Stat L., vol. 22, page 473) he is 
entitled to pay in the several grades of service wherein 
he has been employed since his appointment as act- 
ing assistant paymaster, the 3Uth day of January, 
1864, as he would have been paid if he had from 
time to time been promoted as though his services in 
the volunteer navy from said date until March 2, 
1867, had been performed in the regular Navy of the 
United States. : 

It was urged that if the rule contended for were applied 
to the case of claimant, he should be treated in the matter 
of pay as though “he had received a commission as 
passed assistant paymaster, March 2, 1867, instead of Feb- 
ruary 10, 1870, and as though he had received a commis- 
sion as paymaster October 25, 1879, instead of May 29, 
1882.” eee 

That “therefore he is now entitled to the difference of 


pay between the grades of assistant paymaster and passed 
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assistant paymaster for the time included between the 2d 
day of March, 1867, and the 10th day of February, 1870, 
and for the difference of pay between the grade of passed 
assistant paymaster and paymaster for the period of time 
between the 25th of October, 1879, and the 29th of May, 
1882.” 

That “his second five years’ term as paymaster would 
therefore have commenced on the 25th of October, 1884, 
instead of the 29th day of May, 1887.” 

That “ these several sums represent the difference be- 
tween the pay that he actually received, and the pay which 
he would have received, if his commission as assistant 
paymaster had been dated January 30, 1864, the day when 
he entered the volunteer navy, and it amounts iu the ag- 
gregate to $7,672.40.” 


It was not denied in behalf of the Government that 
claimant is entitled to the benefits of his volunteer as well 
as his regular service by virtue of the statntes of 1882 
and 1883 (22 Stat. L., pp. 287, 473). But it was claimed 
that claimant had already received all the benefit which 
could accrue to him by virtue of said acts; that is to 
say, he had been paid for his whole service “ in all respects 
in the same manner as if all said service had been con- 
tinuous and in the regular Navy in the lowest grade 
having graduated pay held by such officer since last en- 


tering the service.” 


The court decided as a conclusion of law that the 
claimant was not entited to recover, and decreed that the 
petition should be dismissed. 


5 
ARGUMENT. 


Appellant has already received all the benefits which 
could accrue to him by virtue of the longevity-pay acts 
of 1882 and 1883. 

His grade in the volunteer navy—that of acting assist- 

ant paymaster—was the same as that of assistant pay- 
master in the regular Navy, the prefix “ acting” simply 
denoting the character of his service as “ volunteer serv- 
ice.” 
Under the provisions of the act of July 17,1861, entitled 
“ An act to provide for the appointment of assistant pay- 
masters in the Navy” (12 Stat. L., 258), assistant paymas- 
ters were entitled to receive graduated pay. 

Under the provisions of section 3 of the Act of March 
2, 1867 (14 Stat. L., 516, R. S., 412), appellant in his 
second five years was, in accordance with the opinion of 
Secretary of the Navy Robeson, credited with the whole 
of his service as a volunteer officer of the Navy, and was 
so paid. ! 

He was so paid in the grade of assistant paymaster— 
that is to say, his service of acting assistant paymaster for 
three years and thirty-one days as assistant paymaster was 
credited to him, so that after five years of service (includ- 
ing the volunteer service) he entered into and received pay 
as in his second five years’ service in the regular Navy. 

This is all that he is entitled to under the longevity-pay 
acts of 1882 and 1883, supra. 

Under the provisions of such acts he is entitled to the 
benefit of his whole service, as if continuous and in the 
regular Navy in the lowest grade, having graduated pay 
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since last entering the Navy. He was appointed a passed 
assistant paymaster February 10, 1870. 

At the time he was appointed passed assistant paymas- 
ter he had received all the benefits which could accrue to 
him under the longevity-pay acts in the last. grade, having 
graduated pay, ete., his pay then being rated in his second 
term of five years. 

The claim was therefore presented on a supposed state 
of facts that the claimant thinks ought to have existed, 

As a matter of fact, the lowest grade having graduated 
pay since last entering the service was that of assistant 
payma:ter. In that grade he has received all the benefits 
of his whole service “ as if all such service had been con- 
tinuous and in the regular Navy.” 

But it is urged that he is to be treated in the matter of 
pay as though he had received a commission as passed 
assistant paymaster March 2, 1867, instead of February 
10, 1870, and as though he had received a commission of 
paymaster October 25, 1879, instead of May 29, 1882. 

It is assumed by appellant that had he been appointed 
in the regular Navy January 20, 1864, he would have 
been promoted under laws then in force to the position of 
passed assistant paymaster March 2, 1867. 

It is claimed that promotion was incident to continu- 
ous service, and that he must therefore be regarded, so 
far as pay is concerned, as having been actually promoted 
to the position of passed assistant paymaster March 2, 
1867. 

Assuming, again, that to be done which ought to have 
been done, it is claimed by appellant that he is entitled 
to the difference in pay between an assistant paymaster 
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and passed assistant paymaster to February 10, 1870, 
when he was appointed passed assistant paymaster, and 
also the difference in pay inthe rank of paymaster from 
October 25, 1879, when it is claimed he ought to have 
been promoted to that rank, to May 29, 1882, when he 
actually was promoted, and also that he should be paid 
in his second term as paymaster from the 25th October, 
1884, instead of the 29th of May, 1887. 

If appellant is right in his assumption he does not 
claim enough. He should also claim payment for service 
in the volunteer Navy, as if in the regular Navy in the 
grade of passed assistant paymaster, and as in the second 
term in that grade from March 2, 1872, that under his 
theory being the grade he ought to have held, and under 
the longevity-pay acts virtually did hold, since his last 
entry into the Navy. 

Admitting at this stage in the argument the force of the 
reasoning as to the laws of promotion, it is denied that he 
would, receiving the full benefit of such laws, as well as 
the other necessary assumptions to be granted, have been 
entitled to the rank of passed assistant paymaster on the 
2d day of March, 1867. 

The Act of May 3, 1866 (14 Stat. L., 43), provides that 
the active list of the pay corps of the Navy shall consist 
of forty passed assistant paymasters. This number was 
subsequently reduced to thirty. (Sec. 1376, R.S.) 

A vacancy would have to occur before the assistant pay- 
masters on the list could have received promotion. By 
examination of the Naval Register of 1887 (page 45) it 
appears that the last promotion from assistant paymaster 
to passed assistant paymaster, prior to 2d of March, 1867, 
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was on the 23d of December, 1867—that of Charles D. 
Mansfield. 

The next promotion, as shown by the Register of 1887, 
was that of Henry T. Skelding—on the 5th of March, 1867 
(subsequent to appellant’s appointment), appointed passed 
assistant paymaster—appointed acting assistant pay master 
31st December, 1862. 

Charles W.Slamm, appointed acting assistant paymaster 
4th November, 1862; promoted to passed assistant pay- 
master 22d March, 1867. 

Joseph Foster, appointed acting assistant paymaster 
19th of October, 1863; was promoted passed assistant 
paymaster 10th May, 1867. 

E. D. Whitehouse, appointed acting assistant paymas- 
ter 24th December, 1862; promoted passed assistant pay- 
master 6th September, 1867. 

J.S. Thompson, acting assistant paymaster 9th October, 
1863 ; passed assistant paymaster Ist February, 1868. 

Henry G. Colby, 22a June, 1863, acting assistant pay- 
master; 9th August, 1868, passed assistant paymaster. 

J. B. Redfield, 28th January, 1862, acting assistant 
paymaster; 16th September, 1868, passed assistant pay- 
master. 

J. P. Loomis, 27th October, 1863, acting assistant pay- 
master; 29th January, 1869, passed assistant paymaster. 

Appellant’s service prior to March 2, 1867, when he 
was appointed assistant paymaster, and when it is claimed 
that he is entitled to be paid as passed assistant, was three 
years one month. 

Henry T. Skelding’s service prior to that date was over 
four years and two months. 
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Charles W. Slamm over four years and seven months. 

Joseph Foster over three years and four months. 

Ed. N. Whitehouse over four years and six months. 

Henry Colby over three years and two months. 

John F. Tarbell over three years and eleven months. 

All of the officers above named had greater length of 
service than claimant, yet all of them were promoted after 
March 2, 1867. 

By the Register of 1887 no vacancy in the position of 
passed assistant paymaster after claimant’s appointment 
in the regular service until the 5th March, 1867. 

As above shown, a number of assistant paymasters 
were appointed subsequent to that date who had not only 
prior appointments as acting assistant paymasters, but 
who also had greater length of service on the 2d of March, 
1867, and would therefore, under claimant’s theory, be 
entitled to be first promoted. 

The Naval Register of 1887, therefore, proves conclu- 
sively that even if appellant’s theory as to promotions is 
correct ; even if he had been for his whole term of service 
in the regular Navy, he would not be entitled to promo- 
tion March 2, 1867, as claimed in his brief. 

The Naval Register of 1887 does not show the deaths 
and resignations between March 5, 1867, and the present 
time, yet all such deaths and resignations would have to 
be considered in fixing the time when, under the most fa- 


vorable circumstances, his promotion could have occurred. 


The calculation of claimant being at fault, it must be ad- 


mitted that it is not so “easy from the Navy Registers to — 


ascertain the position that he would have occupied with 
reference to promotion.” 
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It is therefore readily understood that the doubt ex- 
pressed in the opinion of the learned Chief-Justice, in the 
opinion filed in this case as to the possibility of solving 
“the complicated problem of promotion which he might 
have had, involving as it does the promotion of many 
other officers above and below him in rank, who would 
in like manner be affected by the provisions of the statute, 
and whose promotion, dependent upon previous service 
not proved in this case, would materially affect his own, ” 


is well founded. 


But the act of 1883 expressly provides— 


(1) That nothing in this clause shall be so con- 
strued as to authorize any change in the dates of 
commission, or— 


(2) Any change in the relative rank of such 
officers. 


Appellant’s theory can not be maintained without af- 
fecting the dates of commission. The number of passed 
assistant paymasters is limited by law. He claims to be 


entitled under the provisions of the acts of 1882 and 1883 


to have precedence of others promoted before him. It 
would seem to follow that his gain must be another’s loss. 
It is a no more violent presumption to consider under the 
terms of the act an officer with a commission should be 
assumed to be without it than an officer without a com- 


mission to be assumed to have it. 


1] 


The substance of appellant’s position is that there should 
be a change in the relative rank of officers so far as pay is 
concerned. 

It is asserted that if he had received the full benefit of 
his whole service he would have been promoted earlier. 
In such case somebody else would have been promoted 
later. It was for the purpose of preventing such a claim 
as this that the provisos were introduced into the act of 
1883, supra, that dates of commission and relative rank 
must remain the same. 

If appellant’s construction of the acts of 1882 and 1883 
is correct, it must apply to all other officers of the Navy 
as well as officers of the Pay Corps. The number of 
officers of each rank is limited by law. The legal effect 
of his reasoning would therefore be that, whilst the dates 
of commission and relative rank would remain the same 
as to everything else except pay—as to pay, imaginary 
rank and imaginary relative positions must be regarded. 
That is to say, a passed assistant paymaster might be pro- 
moted paymaster without receiving additional pay, whilst 
a passed assistant, by reason of greater length of service, 
would be entitled to receive such pay, provided he had 
greater length of volunteer service in the Army or Navy, 
or non-continuous service in the Regular Navy, or both. 

Under this theory two separate grades and relative 
ranks would necessarily be established—one affecting the 
right of command and the other the right of priority as 
to pay. The prospective features of the acts have never 
been questioned, and that the provisions of the act are 
retroactive has been passed upon affirmatively by this 
court. 
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Under the law, no absolute right of promotion. It is 
true that under section 1380, Revised Statutes, a general 
rule of regular promotion to passed assistant paymasters 
is established. 

But such promotion is subject to examination. 

By section 1383, Revised Statutes, they are required to 
give approved bonds. 

Section 1376 fixes the number of the Pay Corps. 

Section 1377 limits the power of appointment. 

Section 1378 requires all appointments to the Pay Corps. 
to be made by the President, by and with the consent of 
the Senate. 

Section 1505 relates to officers failing in examination. 

Section 1506 relates to advancement in numbers on the 
list. 

Appellant, in the theory advanced, is not aided by the 
provisions of any of the above sections of the Revised 
Statutes. Section 1380, Revised Statutes, which has been 
invoked in his favor, has, so far as appears, been followed 
in appointments made. 

Section 1380 provides as follows: 


Passed Assistant Paymasters shall be regularly 
promoted and commissioned from Assistant Pay- 
masters, and Paymasters from Passed Assistant Pay- 
masters; subject to such examinations as may be 
prescribed by the Secretary of the Navy. 


The words “regularly promoted” refer to seniority of 
rank. Such seniority of rank may be attained without 
reference to length of service, as, for example, when serv- 
ice has not been continuous, or where there has been fail- 
ure in previous examinations (sec. 1505), or where for 
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special causes there has been advancement in numbers 
(sec. 1506). 

Under the provisions of this section claimant has been 
regularly promoted. 

Pay is an incident to the grade and is fixed by law. 
There is no provision in the acts of 1882 and 1883 to — 
change the rank of the beneficiaries ; on the contrary, any 
change in rank or relative position is specially provided 
against. By the act of 1883 the benefit is provided “in 
the lowest grade having graduated pay held by such officer 
since last entering the service.” 

It is not pretended that appellant did hold the office of 
passed assistant paymaster on 2d of March, 1867; it is 
only claimed that under certain circumstances he might 
have held it at that time. 

It has been before demonstrated that such could not 
have been the case, even.on the theory that length of serv- 
ice would entitle him to this rank. 

It has further been demonstrated that length of service 
alone does not entitle an officer to promotion. Precedent 
to promotion there must, by law, by a vacaricy. The senior 
in rank has the preference for promotiun, but he must— 

(1) Pass an examination. 

(2) Give an approved bond. 

(3) Must be appointed by the President. 

(4) Must be approved by the Senate. 

It is not pretended either that appellant was actually 
promoted, or that he fulfilled any of the requirements 
above set forth. The contrary is shown by the record. 

And (1) it can not be assumed in this case (it not being 
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parallel with Austin, 20 C. Cls. R., 269) that claimant 
could have passed his examination. } 

(2) It can not be assumed that he could-have given an 
approved bond. 

(3) It can not be assumed that he would have been ap- 
pointed by the President and confirmed by the Senate, 
such acts implying discretionary powers of appointment 
and confirmation. 

(4) It cau not be assumed that he was not outranked 
under the provisions of section 1506, Revised Statutes. 


The points made in appellant’s brief and not referred 
to in this argument are fully answered in the very able 
and learned opinion rendered in this case by the chief- 
justice of the Court of Claims. 

It is evident that as claimant was appointed assistant 
paymaster to rank from 2d of March, 1867. In that posi- 
tion his pay must, under the acts of 1882 and 1883 (su- 
pra), be calculated. 

As it has been so calculated and paid, the judgment of 
the court below should be sustained. 

Respectfully, 


A. H. GARLAND, 
Attorney-General. 
R. A. Howarp, 
Assistunt Attorney-General. 
F. P. DEWEEs, 
Assistant Attorney. 
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parallel with Austin, 20 C. Cls. R., 269) that claimant 
could have passed his examination. 

(2) It can not be assumed that he could have given an 
approved bond. 

(3) It can not be assumed that he would have been ap- 
pointed by the President and confirmed by the Senate, 
such acts implying discretionary powers of appointment 
and confirmation. 

(4) It can not be assumed that he was not outranked 
under the provisious of section 1506, Revised Statutes. 


The points made in appellant’s brief and not referred 
to in this argument are fully answered in the very able 
and learned opinion rendered in this case by the chief- 
justice of the Court of Claims, 

It is evident that as claimant was appointed assistant 
paymaster to rank from 2d of March, 1867. In that posi- 
tion his pay must, under the acts of 1882 and 1883 (su- 
pra), be calculated. 

As it has been so calculated and paid, the judgment of 
the court below should be sustained. 

Respectfully, 


A. H. GARLAND, 
Attorney-General. 
R. A. Howarp, 
Assistunt Attorney-General. 
F, P. DEWEEs, 
Assistant Attorney. 
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A. CARR, SUPERINTENDENT, &C., VS. W. E. HAMILTON. 1 


a Transcript of A , Returnable to the Supreme Court of the 
United States the Second Monday of October, A. D. 1885. 


UniTED States OF AMERICA: 


Circuit Court of the United States, Fifth Circuit and Western Dis- 
trict of Louisiana. 


Joun F. Wittrams, Superintendent, &c., 


v8. 
WitiraM E. HamItron. 
& Nos. 10 & 11. 
Witi1am E. HaAmItton 
v8. 
JoHun F. Wiixrams, Superintendent, &c. 


Consolidated cases. 


William S. Relfe and A. Goldthwaite, solicitors for John F. Wil- 
liams, sup’t, &c.; Alexander & Blanchard and R. J. Looney, solicit- 
ors for Wm. E. Hamilton. 


1 Petition for Hxecutory Process. Filed June 28th, 1883. 
UniTep States OF AMERIC: : 


Circuit Court of the United States, Fifth Judicial Circuit and 
Western District of Louisiana. 


Joun F. WitiraMs, Superintendent, &c., 
v8. No. 10. 
Wituiam E. HamItton. 
To the hon. the judges of the circuit court of. the United Stutes for 
the western district of Louisiana: 


John F. Williams, superintendent of the insurance department of 
the State of Missouri, a citizen of the State of Missouri, residing at 
St. Louis, Missouri, brings this his bill of complaint against William 
E. Hamilton, a citizen of the State of Louisiana, residing at Shreve- 
port, in said district. 

And thereupon your orator complains and says that on the elev- 

enth (11) day of March, 1870, by act passed before Charles 
2 William Lewis, recorder and ez officio notary public in and 

for the parish of Caddo, State of Louisiana, personally came 
and appeared William E. Hamilton and declared his indebtedness 
to the iacovenet district of the Louisiana and Texas department 
of the Life Association of America, therein acting by its president, 
Robert H. Lindsay, who accepted the act of mortgage in the full 
sum of thirty-eight hundred and fifty dollars ($3,850), according to 
the tenor and effect of a certain promissory note dated Shreveport, 
March 11th, 1870, payable to the order of W. E. Hamilton and by 
suid W. E. Hamilton endorsed to the Life Association of America 
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for said amount, due twelve months after date, with interest at the 
rate of eight per cent. per annum after maturity until paid, and 
paraphed ne varietur by said recorder to identify it with said act of 
mortgage, and to secure the payment of said note and all such event- 
ual interest and costs as may accrue thereon, the said William E. 
Hamilton did specially mortgage, affect, and hypothecate in 
3 favor of said Robert H. Lindsay, president as aforesaid, and 
also in favor of all future holders of said note, their heirs and 
assigns, the following-described property, to wit :. oe 
Lots Nos. thirteen, fourteen, and fifteen (13, 14, & 15),in block No. 
thirty-nine (39), in the city of Shreveport, parish of Caddo, State of 
Louisiana, together with all the buildings and improvements thereon. 


That by said act of mortgage, as aforesaid, it appears that the pay- 


ment of said note,in capital and interest,is secured by special mort- 
gage on the property hereinabove described, which imports a con- 
fession of judgment, and that by said act like mortgage is conveyed 
to secure five per cent. attorneys’ fees on the amount sued for in the 
event of suit on said mortgage ; that interest on said note has been 
paid up fo the 11th day of March, 1879, and that said note is due 
and unpaid ; that said mortgage contains the fact, de non aliendo, 

that said mortgage was filed and recorded in the office of the 
4 recorder of mortgages for the parish of Caddo on the 11th 


day of March, 1870, and reinscribed in the office of the re- - 


corder of mortgages for the parish of Caddo on the 28th day of May, 
1881. 


That said note and mortgage were duly indorsed to the Life As- . 


sociation of America, and by the insolvency of said Life Association 
of America and the laws of the State of Missouri providing for the 
liquidation of said corporation and the decree of the court of Mis- 
souri the said note and mortgage vested in the superintendent of 
the insurance department of the State of Missouri; that your peti- 
tioner, as the superintendent of the insurance department of the 
State of Missouri, is the holder and owner of said note and mortgage. 
Your orator annexes hereto the copy of the said act of mortgage 
and the note secured thereby and makes them parts of this bill and 
makes them Exhibits A & B. 
Your orator avers amicable demand. 
5 Wherefore your orator prays that executory process issue 
as the law directs ; that the said property described in the act 
hereto be seized and sold, and from the cash proceeds thereof your 
orator be paid, with lien and special mortgage, thirty-eight hundred 
and fifty dollars ($3,850), with eight per cent. interest per annum 
after maturity until paid and five per cent. attorneys’ fees, and for 
costs and general relief. 
(Signed) WM. S. RELFE, 
A. GOLDTHWAITE, 
Sol’rs for Compl’t. 
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WILLIAM E. HAMILTON. 3 


Exuisit A. Filed with and Made Part of Petition for Executory 
Process. 


$3,850. SHREVEPORT, March 11th, 1870. 


Twelve months after date I promise to pay to the order of myself 
the full sum of thirty-eight hundred and fifty dollars, with 8% in- 


terest after maturity until paid, value received. 
(Signed) W. E. HAMILTON. 


[Written across face:] Ne varietur. March 11th, 1870. C. W. 
Lewis, recorder. 


Endorsed. 


Pay to the Life Association of America or order. 
6 (Signed) W. E. HAMILTON. 


Int. paid up to March 11th, 1872. Extended 12 months. Int. 


paid up — March 11th, 1876. 
THOMAS PHILLIPS, Secretary. 
W. E. HAMILTON. 


Extended on- year. Interest paid up to March 11, 1877. 
HOMAS PHILLIPS, Secretary. 


Marcu 12, ’78. 
Renewed for 1 year from date, & interest paid up to March 11th, 


1879. 
THOMAS PHILLIPS, See. 
This note extended for one year. Interest paid upto March 11th, 


1873. 
THOMAS PHILLIPS, Secretary. 
W. E. HAMILTON. 


This note extended for one year. Interest paid to March 11, 1874. 
THOMAS PHILLIPS, Secretary. 
W. E. HAMILTON. 


Extended for one year. Int. paid to March 14th, 1874. 
T. PHILLIPS, Sec. 
W. E. HAMILTON. 


Int. p’d to March 11th, 79. Pay to order of H. W. Hough, pres’t. 


Exarsit B. Filed with and Made Part of Petition for Executory 
; Process. 


7 Srate or Lovisrana, Parish of Caddo: 


Be it known that this dav before me, Charles Wm. Lewis, recorder 
and ez officio notary public in and for the said parish, duly commis- 
sioned and sworn, came and appeared William E. Hamilton, a resi- 


4 ALFRED CARR, SUPERINTENDENT, &C., VS. 


dent of Shreveport, Louisiana, who declared that he is justly indebted 
to the Shreveport district of the Louisiana and Texas departments 
of the Life Association of America, herein acting by its president, 
Robert H. Lindsay, who accepts this act of mortgage in the full sum 
of thirty-eight hundred and fifty dollars, and in evidence of which 
indebtedness he has given his promissory note, dated with this act, 
payable to the order of himself and by him endorsed, for said amount, 
due at twelve months from date, with 8% interest after maturity, 
and paraphed “ne varietur” of this date by me, notary, to identify it 
herewith; and in order to secure the payment of said note the said 

W. E. Hamilton declared that he does by these presents spe- 
8 cially ee and hypothecate unto and in favor of said 

Robert H. Lindsay, president as aforesaid, and also in favor 
of all future holders of said note, their heirs and assigns, the follow- 
ing-described property, to wit: Lots Nos. thirteen, fourteen, and fif- 
teen (13, 14, & 15), in block No. thirty-nine (39), .in the city of 
Shreveport, parish of Caddo, State of Louisiana, together with all 
the buildings and improvements thereon. 

The said Hamilton binds himself not to alienate, deteriorate, or 
encumber said property to the prejudice of this mortgage, and also 
agrees that in the event of foreclosure of this mortgage he will pay 
all costs of suit, including attorneys’ fees, which shall not exceed 5% 
on the amount sued for, and also agree- that if said note shall not be 
paid at its maturity the said described property may be seized and 
sold for cash, without the benefit of appraisement, to pay and satisfy 

the same. 
9 This mortgage importing full confession of judgment, the 
certificate of mortgages is hereby dispensed with by the 

rties. , 

The U. S. internal revenue stamps to amount of four dollars have 
been hereto duly affixed. 

Done and passed at my office, in said parish of Caddo and city 
of Shreveport, in the presence of and —— ——, compe- 
tent witnesses, on this the eleventh day of March, A. D. eighteen 


hundred and seventy. 
W. E. HAMILTON. 
R. H. LINDSAY, 
Pres. Shr’p’t Dist. 


Attest : 
W. B. OGILVIE. 
CHAS. V. COSBY. 
C. W. LEWIS, 
Recorder & ex Officio Not. Pub. 


(Endorsed :) Act. of mortgage. Recorded March 11th, 1870. C. 
W. Lewis, recorder. Re-recorded May 28th, 1881. W.G. Roney, 
dep’y clerk & ex officio dep’y recorder. 


CLERK’s OrFicr, Cappo PaRIsH, La. 


I hereby certify that the above and foregoing is a true and cor- 
rect copy of the original mortgage given by William E. Hamilton 


WILLIAM E. HAMILTON. 5 


to the Life Association of America as the same now appears 
10 __on file and of record in this office. 
Given under my hand and official seal, at Shreveport, La., 
on this 7th day of June, A. D. 1883. 
[SEAL. ] (Signed) ALLAN V. WILSON, 
' Dep. C’k & ex Off. Dep. Recorder. 


Order Allowing Executory Process. 


It is ordered in this case tha’ executory process issue as prayed 
for according to law. 
Thus done and signed in open court. 
June 28th, A. D. 1883. 
(Signed) ALECK BOARMAN, 
U.S. Judge. 


Notice of Seizure and Sale. Filed July 6th, 1883. 


Circuit Court of the United States, Fifth Circuit, Western District of 
Louisiana. 


v8. 


Joun F. Wittrams Superintendent, &c., : 
, No. 10. 
WituiaM E. Hamitrton. 


To William E. Hamilton: 
11 Take notice that payment is demanded of you, within three 
days from the service hereof, of the amount specified in the 
writ of seizure and sale eee on the accompanying bill of com- 
plaint, with interest and costs, and in default of payment within 
that delay the property referred to in said bill of complaint will be 
seized and sold according to law. 
A further delay of one day for every twenty miles distance from 
your domicil to this city, which place this court is held, is allowed 


you by law. 
Clerk’s office, Shreveport, June 29th, 1883. 
(Signed) J. W. WHEATON, Clerk, 
Per J. N. JACKSON, 
Deputy Clerk. 
Marshal’s Return. 


Rec'd in office June 30th, 1883, & on the same day, month, and 
year I made service by handing a certified copy of the within to 
Mrs. Sallie Hamilton, a person — y over the age of 
12 fourteen years, at the residence of W. E. Hamilton, in the 
city of Shreveport, La. 
(Signed) P. B. WEAKS, 
D’y U. 8. Marshal. 
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Writ of Seizure and Sale. Issued July 6th, 1883. 
Unitep Strates oF AMERICA. 


Circuit Court of the United States, Fifth Judicial Circuit and 
Western District of Louisiana. 


JoHN F. Witt1aMs, Sup’t, &c., 
v8. bo. 10. 
WiiuraM E. HAMILTon. 


The President of the United States to the marshal of the United States 
for the western district of Louisiana, Greeting: 

You are hereby commanded that by the seizure and sale of the 
following-described property, situated in the city of Shreveport, in 
said western district of Louisiana, to wit: Lots thirteen, fourteen, 

and fifteen (13, 14, & 15), in block No. thirty-nine (39), in the 
13. _—scity of Shreveport, together with all the buildings and im- 
provements thereon— 

That you cause to be made the sum of thirty-eight hundred and 
fifty dollars ($3,850), with eight (8) per cent. per annum interest 
thereon from the 11th day of March, 1879, until paid, and all costs, 
including five per cent. attorneys’ fees on amount sued on. 

This sale you will make for cash, without the benefit of appraise- 
ment, after all legal notices, delays, and advertisements, to pay and 
satisfy the amount due at date of said sale. 

And how you shall have executed this writ make due return to 
our said court, as the law directs. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Shreveport, this 

the 6th day of July, A. D. 1883, and the 107th year of the In- 
14 dependence of the United States of America. 
fomat.} (Signed) J. W. WHEATON, Clerk. 


Marshal’s Return. 


Rec’d in office July 7th, 1883, and on the same day, month, and 
year I seized and took into my possession the following-described 
property, situated in the city of Shreveport and described in this writ, 
viz: Lots No. thirteen, fourteen, and fifteen (13, 14, & 15), in block 
No. 39, with all the buildings and improvements thereon, as will 
appear by a copy of notice of seizure served on def’t, W. E. Hamil- 
ton, in this city of Shreveport, La. 

(Signed) P. B. WEAKS, 
D’y U. 8. Marshal. 
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WILLIAM E. HAMILTON. 


Notice of Seizure. Filed July 9th, 1883. 


In the United States Circuit Court for the Western District of 
Louisiana. 


Jno. F. Wiii1aMs, Sup’t Ins. Dep’t, 
te, 10. 


v8. 
Wa. E. HAMILton. 


U. S. MarsHAL’s OFFICE, 
WesTERN District oF LovIsIANA, 
SHREVEPORT, La., July 7th, 1883. 


15 To Wm. E. Hamilton : 


Take notice that I have seized, and in three days from 
the service hereof shall proceed to advertise and sell according to 
law, the following-described property, viz: Lots 13, 14, & 15, thir- 
teen, fourteen, and fifteen, in block # 39, in the city of Shreveport, 
with all the buildings and improvements thereon, to pay and satisfy 
the writ of seizure and sale issued in the above cause—say the sum 
of $3,850, exclusive of interest and costs. 

(Signed) P. B. WEAKS, 
U. S. Deputy Marshal. 


Return. 


On the 7th day of July, 1883, I proceeded to the residence of W. 
E. Hamilton, in the city of Shreveport, La., and made service of a 
copy of the within by handing same to Mrs. Sallie Hamilton, a resi- 
dent at the domicil of said W. E. Hamilton and apparently over the 


age of 14 years. 
(Signed) P. B. WEAKS, 
D’y U.S. Marshal. 
16 Answer and Oross-Bill. Filed July 10th, 1883. 


United States Circuit Court, Western District of Louisiana. 


V8. 


Joun F. Wittias, Superintendent, &c., 
No. 10. 
Wituiam E. Hamiron. 


The answer and cross-bill of complaint of William E. Hamilton to 
the bill of complaint of John F. Williams, the complainant. 


This defendant, now and at all times hereafter, saving and reserv- 
ing unto himself all benefit and advantage of exception which can 
or may be had or taken to the many errors, uncertainties, and other 
imperfections in the said complainant’s said bill of complaint con- 
tained, and for answer and cross-bill thereto, or unto so much and 
such parts thereof as this defendant is advised is or are material or 
necessary for him to answer or complain of, this defendant, answer- 

ing and by cross-bill, saith that he hereby adoptsall the com- © 
17 laints and allegations of his bill of complaint made and filed 
erewith in the case of W. E. Hamilton vs. John F. Williams, 
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superintendent, &c., and numbered eleven on the chancery docket of 

our court, and the said bill is hereby made bis answer and cross- 
bill of complaint in all matters and issues averred or set up in this 
cause. 

And your defendant further complains, in addition to all matters 
averred. in his said bill of complaint, that the note sued-in this 
cause is prescribed and the mortgage presented is perempted, and 
your defendant pleads the prescription of five years against said 
note and the peremption of ten years against said mortgage. 

And this defendant denies all of the bill in this cause charged 
without this answer and the aforesaid bill of complaint that is made 
a part of this answer and cross-bill, and denies that there is any 
other matter, cause, or thing in said complainant’s bill of complaint 
contained material or necessary for this defendant to make answer 

unto and not herein—hereby well and sufficiently answered, 
18 confessed, traversed, and avoided or denied, and is not true, to 

the knowledge or belief of this defendant; all which matters 
and things this defendant is ready and willing to aver, maintain, 
and prove as this honorable court shall direct, and hereby prays 
to be hence dismissed with his reasonable costs and charges in this 
behalf most wrongfuily sustained. 

(Signed) LOONEY & CHILDERS, . 

ALEXANDER & BLANCHARD, 
Solicitors for Def’t. 
UniTep States oF AMERICA, | 
Western District of Louisiana : 


William E. Hamilton, being duly sworn, does depose and say-that 
he is the defendant named in the foregoing answer subscribed to by 
him ; that he has read the same and knows the contents thereof and 
of the bill annexed, and that the same is true of his own knowledge, 
except as tothe matters therein stated on.information and belief, and 
as to those matters he verily believes each and several to be true. 

(Signed) W. E. HAMILTON. 


Subscribed and sworn to before me this 10th of Julv, 1883. 
(Signed) J. B. SLATTERY, 
U. S. Commissioner, Western District of La. 
Bill of Complaint. Filed July 10th, 1883. 
Circuit Court of the United States for the Western District of 


Louisiana. 
W. E. Hamitton 
v8. No. 11. 
JOHN F. WILLIAMs ef al. 


To the judges of the circuit court of the fifth judicial circuit for the 
western district of Louisiana: 


William E. Hamilton, a citizen of Caddo parish and the State of 
’ Louisiana,. brings this his bill of complaint against James C. Weaks, 
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marshal for the western district of Louisiana, and against one John 
F. Williams, who claims to be superintendent of the insurance de- 
partment of the State of Missouri, and a citizen of the State of Mis- 
souri, and thereupon your orator complains and says: 

The said John F. Williams, claiming to be superintendent of 
the insurance department of the State of Missouri, did, on or about 

the — day of June, 1883, file a bill of complaint in your hon- 
20 orable court, and in said bill he, said John F. Williams, com- 

plained and averred that by virtue of an indorsement to the 
Life Association of America, and by virtue of the insolvency of said 
Life Association of America, and by virtue of the laws of the State 
of Missouri providing for the liquidation of said Life Association of 
America, a corporation created by the laws of Missouri and having 
its residence in said State; and, further, by virtue of certain decrees of 
the courts of Missouri, that he, said John F. Williams, became the 
holder and owner of a certain promissory note and mortgage, ex- 
ecuted by your orator on or about the 11th day of March, 1870, for 
the sum of thirty-eight hundred and fifty dollars, with eight per 
centum interest, and due twelve months from the date thereof. 

Said note and an authentic copy of said mortgage is annexed to 
said bill; and your orator is informed and believes that said note 
and said copy of said mortgage is the only evidence of proof pre- 
sented to your honor in verification of the facts, complaints, and 
prayers of said bill — complaint. 

Your orator annexes said bill to this his complaint for cer- 
21 tainty, and and complains that your honors, under these facts 

and the prayer of said bill, on the 28th day of June, 1883, 
gave a decree ordering that executory process issue as prayed for, ac- 
cording to law, and that on the 29th day of June, 1883, Jas. C. 
Weaks, the marshal of your court, delivered to your orator the com- 
mand peremptory of your court; that within three days after the 
service of said peremptory command, if your orator did not pay the 
amount specified in the writ of seizure and sale granted on the ac- 
companying bill of complaint, the property of your orator referred 
to in said bill of complaint would be sold according to law; said 
notice and command is also annexed hereto for certainty. 

And your orator further complains and says that on the 7th day 
of July, 1883, said J. C. Weaks, the marshal of your court, in execu- 
tion of said process, did seize and will advertise for sale, accordin 
to law, the property of your orator, to wit, lots thirteen, fourteen, an 
fifteen of block thirty-nine, in the city of Shreveport, together with 

all the improvements thereon ; and your orator also annexes 
22 hereto the official notice of seizure for certainty. 

Your orator, further complaining, says that the said pro- 
ceeding of the said John F. Williams and the said J. C. Weaks is 
unjust and contrary to all law and all principles of equity, and if 
not stayed by your honor’s conservatory order and writ of injunc- 
tion will work irreparable injury and damage to your orator: 

First. Because said process, if not stayed by injunction, will forci- 
bly drive your orator from the possession and ownership of his 
Nese“ E teh worth eight thousand dollars, by an ex parte 
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— that precluded your orator from answering or being 
1eard, and denies and: precludes all appeals and writs of error from 
your orders and decrees, a proceeding, however, consonant with the 
statutes of the State of Louisiana; but your orator complains — 
cannot lawfully or equitably be done in a court of chancery. 
Second. Because said bill and claim of the said John F. Williams 
is made in a representative and fiduciary capacity, and no evidence 
or proof is presented or pretended of his authority as super- 
23 intendent of the insurance department of the State of Mis- 
souri, and no proof that he is clothed with power or authority 
to hold, possess, control, or bring a suit and stand in judgment, as 
required by law, in order to obtain the executory proceeding in the 
State of Louisiana. 
Third. Because your orator is instructed and believes and so says 
that he was and is prepared to show that the debt evidenced by said 


note and mortgageand said note and said mortgage never had a valid, 


legal, or equitable existence, because Robert H. Lindsay never had 
authority as president of the so-called Shreveport district, for said 
so-called Shreveport district never had a legal or corporate existence, 
and also the so-called Louisiana and Texas department of the Life 
Association of America never had a corporate existence, and also the 
suid Life Association of America never had any authority to doa 
banking business or to loan money on interest or discount, and there- 
upon all ultra vires to loan money in discount or interest, or to take 
a note or to apperr before a notary and accept a mortgage. 
24 Fourth. And because if the debt evidenced by said note 
and mortgage ever had a legal valid existence the same had 
been long since extinguished in a just, legal, and equitable manner, 
as follows, to wit: 

Your orator, complaining, avers that on or about the 14th day of 
July, 1869, that by a contract with the Life Association of America 
he took a policy of life assurance on his life for the benefit of his 
children in the amount of ten thousand dollars, which policy was 
designated as class A, No. 2822, the same being a non-forfeiting 
policy, to be fully paid up in ten years from said date; and your 
orator in good faith promptly met every obligation of his contract, 
paid all premiums promptly until on or about the sixth day of De- 
cember, 1877, when, at the special instance and request of said Life 
Association of America, your orator consented to a reduction of his 
said policy to the sum of seven thousand five hundred dollars under 

¢ the assurance of good faith of the perfect solvency of said cor- 

25 ‘poration, and that said policy soreduced would be fully paid, 
either at the death of your orator or in full on the 14th of 

June, 1884, and as a further consideration that your orator should 
be paid the further sum of — dollars, the net value of the amount 
of insurance then released and surrendered, and then, afterwards, 
your orator paid his premiums until the first day of August, 1879, 


_ when your orator paid his last premium, constituting his paid-up 


non-forfeitable policy of insurance. The amount paid by your 
orator to the Life Association being the sum of six thousand seven 
hundred and fifty-nine & 7; dollars, and soon after the last and 
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full payment was made on said policy the Life Association of America 
forfeited its charter for insolvency, and became cerititer mortems, 
wholly unable to comply with its obligations in the premises, and 
the entire contract became null and void by default of said Life As- 
sociation of America. 

But your orator, further complaining, says that on or about the 
11th day of March, 1870, relying on the representations of R. H. 

Lindsay and others, composing the so-called Shreveport dis- 
26 __— trict, and in good faith believing that said so-called Shreve- 

port district and in good faith believing that said so-called district 
was a legal person and authorized to contract valid obligations, and 
believing that the Louisiana and Texas department was a legal per- 
son with power to contract obligations, and that the Life Association 
of America had the authority in law to loan money on discounts and 
interest, your orator saadbenlt the amount of — dollars and gave the 
note and the mortgage annexed to the bill of complaint of said John 
F. Williams. 

But your orator complains and says that it was then and there 
expressly stipulated, agreed, and understood between your orator 
and said Lindsay and the so-called Shreveport district that as long 
as your orator promptly paid his premiums on his said policy and 
interest on said note that no demand would be made for the payment 
of the principal thereof until] either the death of your orator or until 
his endowment fell due, in 1884, and that the sole motive your 

orator had in receiving said money and giving his note and 
27 mortgage was to accept and‘avail himself of the equitable 

security offered him a said Shreveport district to insure 
the honest good faith and solvency of the Life Association of 
America to pay their obligations to him according to the tenor and 
effect of their policy to him in the premises. 

And your orator, further complaining, says that-the verbal and 
stipulated agreement above stated was intended to be fully consum- 
mated by a written agreement made and signed by J. B. Hood, as 
manager and president of the so-called Louisiana and Texas de- 
ag yer. on the 16th day of April, 1870, and accepted by Robert 

. Lindsay, as president of the Shreveport district, which contract 
is hereto annexed for certainty. 

And, further, your orator shows that the president of the Life 
Association of America, on the 19th July, 1879, substantially admits 

the contract and right of your orator to apply this loan to the 
28 payment of his policy. The offical letter of the president of 
the Life Association of America is hereto annexed for cer- 


tainty. 


And your orator shows that on the 18th day of April, 1879, said 
Life Association of America officially recognized the right of your 
orator in the premises by an offer to apply the amount on said note 
to an offset on his policy, provided your orator would surrender his 
policy at the reduced value consequent upon the then insolvency of 
the corporation. 

Your orator further claims and says that in 1875 he surrendered 
his original policy and received a policy for the reduced amount, 
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and after 1879, at the request of said Life Association, he forwarded 
to said insolvent, corporation his reduced policy, together with the 
contract for the reduction of said policy, and the same is now in 
the possession of said corporation or its representatives, and your 
orator is unable to present the same to your honors. 
29 Your orator complains that said Life Association of Amer- 
ica, from 1875 and during said year, in obtaining the reduc- 
tion of the policy of your orator, obtained the same for purposes of . 
fraud, and all these representations were false and fraudulent and 
continued until after the actual forfeiture of their charter, 1879, 
and with the manifest intention of evading the just, lawful, and 
uitable effect of their obligation to apply said loan and note as 
an offset to the policy aforesaid. 

Wherefore your orator pleads to be put in the same situation as 
he was in the beginning of his agreement with said Life Association 
of America, and pleads in compensation and reconvention said sum 
of six thousand seven hundred and fifty-nine & 7,8, dollars, which 
in a legal, just, and equitable manner extinguishes the note and 
debt evidenced by eaia note and mortgage now sought to be en- 
forced by said John F. Williams and said i) C. Weaks, marshal. 

May it please your honors to grant to orator not only the 
30 writ or writs of injunction, issuing out of and under the seal 
of your honorable court, to be directed to the said J.C. Weaks, 
marshal of your court, and to John F. Williams, as superintendent, 
as claimed, to restrain them from further proceedings in the prem- 
ises against your orator, but also writs of subpoena of the United 
States of America, to be directed to said J.C. Weaks, marshal, and 
to said John F. Williams, personally to be and appear before your 
honors in this honorable court and then and there to answer all 
and singular the premises and abide such order and decree therein 
asto your honors seem meet. 

And your orator shall ever pray. 

(Signed) LOONEY & CHILDERS, 
ALEXANDER & BLANCHARD, 
Solicitors for Plainivff. 


UnNIrep STaTEs OF AMERICA, 
Western District of Louisiana : 


At the city of Shreveport, in the parish of Caddo and district afore- 

said, this 10th day.of July, 1883, personally appeared before 

31 me, J. B. Slattery, United States commissioner for said dis- 

trict, the above and foregoing named William E. Hamilton, 

and made oath that the facts in the foregoing bill, so far as. they 

purport to be stated as of his: own -knowledge, are true, and so far 

as * ey purport to be stated on information and belief he believes it 
to be true. : 


(Signed) - W. E. HAMILTON. 
Given under my hand this 10th day of July, 1883. 


| [sBaL.J (Signed) J. B. SLATTERY, 
* U. 8. Commissioner, Western District of Louisiana. 


-* 


WILLIAM E. HAMILTON. : 13 


Order on Bill. 


Let writs of injunction issue as prayed for according to law, and 
let a subpoena be issued against the defendant, Jno. F. Williams, of 
the State of Missouri, returnable on Monday, October Ist, 1883, and 
let such subpoena be served on him, together with a copy of plain- 
tiff’s bill of complaint, by the U. S. marshal or his deputy in and for 

the dist. court, having jurisdiction in the State of Missouri, 
32 city of Saint Louis, or by any competent person, and it is 

ordered that when proof of the service of the process aforesaid 
shall be made it shall be held sufficient to bring said defendant into 
court for all purposes of this writ. 

Thus done and signed in chambers this the 10th day of July, 
1883. 

(Signed) ALECK BOARMAN, 
U. S. Judge. 


Writ of Injunction. Issued July 11th, 1883. 
UnItTED STATES OF AMERICA: 


Circuit Court of the United States, Fifth Judicial Circuit, Western 
District of Louisiana. 


Joun F. Wititams, Sup’t of Ins. Dep’t, 
v8. bo. 11 
WiILuiAM E. HaAMILTon. 


The President of the United States to John F. Williams, sup’t of the 
insurance department of the State of Missouri, and a citi- 

33 zen of the State of Missouri and residing in the city of St. 
Louis, in the State of Missouri, Greeting : 


You are hereby enjoined, restrained, and strictly prohibited from 
the further proceeding in the sale of the following-described pro 
erty, to wit: Lots No. thirteen, fourteen, and fifteen (13, 14, & 14), 
in block No. thirty-nine (39), in the city of Shreveport, State of 
Louisiana, together with all the buildings and improvements thereon, 
seized as the property of William E. Hamilton, defendant in the 
above-entitled suit, until the further order of the court. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, at the city of Shreve- 
port, this 11th day of July, in the year A. D. 1883, and the 107th 
year of the American Indeperdence. 

[SEAL. | (Signed) J. W. WHEATON, Clerk. 


Marshal’s Return. 


UNITED STATES OF AMERICA, t ate 
Eastern District of Missouri, | | 
34 I return on this writ that I have executed the same by de- 
livering a oopy of the same, and also a copy of the defend- 
ant’s, William E. Hamilton’s, answer and cross-bill in the said cause 
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of John F. Williams, superintendent, &c., vs. William E. Hamilton, 
to the within-named plaintiff, John F. Williams, superintendent of 
the insurance department of the State of Missouri, on this July 19th, 
A. D. 1883, at the city of St. Louis and within the above-named dis- 


trict. 
(Signed) FELIX COSTE, . 
U. 8. Marshal, East. Dist. of Mo., 
By PAUL F. COOK, Deputy. 


Subpoena in Chancery to John F. Williams. Issued July 11th, 1883. 


UNITED STATES OF AMERICA: 


The President of the United States to the marshal for the district of 
Missouri or any competent private person, Greeting : 

35 You are hereby commanded to summon John F. Wil- 

liams, superintendent of the insurance department of the 
State of Missouri, and a citizen of said State of Missouri, to appear 
before the honorable the judges of the fifth judicial circuit of the 
United States of America, at a circuit court to be holden at the citv 
of Monroe, La., on the first Monday of October, 1883, then and there 
to answer a bill in chancery filed against him and others, wherein 


- William E. Hamilton is complainant and said John F. Williams, 


sup't, &c., and James C. Weaks, U. S. marshal western district of 
Louisiana, are defendants. : 

Herein fail not, and have you then and there this writ with your 
endorsement thereon how you have executed the same. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, at the city of 
Shreveport, this 11th day of July, in the year of our Lord 1883, 
and the 107th year of the American Independence. 

(SEAL. ] (Signed) J. W. WHEATON, Clerk. 


36 The defendant is hereby notified that he is required to enter 
his appearance in the clerk’s office of the United States cir- 
cuit court on or before the first Monday of October, 1883 ; otherwise 


the bill may be taken pro confesso. 
(Signed) : J. W. WHEATON. 


Marshal's Return. 


Unirep States oF AMERICA, \ : 
Eastern District of Missouri, wir 
I return on this writ that I have executed the same by delivering 
a copy of the same, with a copy of the bill in said cause attached, to 
the within-named John F. Williams, superintendent of the insur- 
ance department of the State of Missouri, on the July 19th, A. D. 
1883, in the city of St. Louis and within the above named district. 
(Signed) FELIX COSTE, 
U. S. Marshal, Eastern District of Missouri, 
By PAUL F. COOK, Deputy. 
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37 Answer. Filed February 9th, 1884. 
Witut1amM E. HAMILTON 
brio 11. 


v8. 
JoHN F. WILLIAMs é al. 


To the honorable the judges of the circuit court of the United States 
for the fifth judicial circuit, sitting and presiding at Shreveport, 
for the western district of Louisiana : 


The answer of John F. Williams, superintendent of the insurance 
department of the State of Missouri, to the bill of complaint here- 
rer filed in this court by William E. Hamilton, complainant, re- 
spectfully shows that he is now and was, at the time this suit was 
instituted, a citizen of the State of Missouri; that under section 
6043 of the Revised Statutes of the State of Missouri, in effect Au- 
gust, 1879,“ Upon the rendition of a final judgment dissolving a 
company (meaning an insurance com moe. or declaring it insol- 
vent, all the assets of such company shall vest in fee simple and 

absolutely in the superintendent of the insurance department 
38 of the State of Missouri and his successor or successors in 

office, who shall hold end dispose of the same for the use and 
benefit of the creditors of such company and such other persons as 
may be interested in such assets.” 

That at the date of the dissolution of said Life Association of 
America one W.S. Relfe, who was then and ever since has been a 
citizen of the State of Missouri, was such superintendent, duly ap- 
pointed and per and that this respondent is the successor of 
said W.S. Relfe, the former superintendent of the insurance depart- 
ment of the said State, as will appear from a certified copy of his 
commission filed in this court in the suit of R. H. Lindsey vs. John 
F. Williams, sup’t &c., and made a part of this answer to be used 
on the trial of the same; that by virtue of a decree entered in suit 
No. 51456 on the docket of the circuit court of the city of Saint 
Louis, in the State of Missouri, wherein said William S. Relfe, as 

superintendent of the insurance department, was plaintiff 
39 and the said Life Association of America was defendant, 

on the 10th day of November, 1879, the said Life Associa- 
tion of America, a corporation, and as such a citizen of the State 
of Missouri, theretofore duly incorporated as a purely mutual com- 
pany, authorized to do a business of life insurance upon the 
mutual plan only and all business necessarily connected there- 
with, under the laws of Missouri, was dissolved, and by said decree, 
among other things, it was named that the said Life Association 
“ convey, assign, transfer, and deliver over to said William S. Relfe, 
superintendent of the insurance department of the State of Missouri 
(and a citizen of the State of Missouri), all the property, real, per- 
sonal, and mixed, wheresoever found, whether in this State (mean- 
ing the State of Missouri) or elsewhere, and all contracts and all 
other legal and equitable interests, things in action, and other effects 
which belong to or were held in trust for the said defendant, The 
Life Association of America, or in which it had any beneficial 
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40 interest, in the same condition they were at the time of the 
commencement of said suit (the 13th day of October, 1879), 
or in which it now has any interest;” that in accordance with the 
terms of said decree deeds of assignment were made by said Life 
Association of America conveying, assigning, and transferring to 
said Relfe, as superintendent of the insurance department of the 
State of Missouri, all the said property on the 10th day of Novem- 
ber, 1879, and all of said property then owned by said Life Associa- 
tion of America, of whatever kind, was then duly transferred to said 
Relfe as such superintendent ; that among the property so cunveyed, 
assigned, and transferred was embraced all the property of said asso- 
ciation in the State of Louisiana, as well that situate in the city of 
Shreveport as well as elsewhere in said State; that some time 
prior to said assignment, to wit, on the 13th day of October, 
1879, the right to the possession of said property of every 
41 description whatsoever and wheresoever situa had been 
vested in one D. M. Frost, a citizen and resident of the 
city of Saint Louis, in the State of Missouri, as temporary agent, 
appointed and designated by the said circuit court until a final de- 
cree should be rendered in said cause; and that afterwards, to wit, 
upon, November 10th, 1879, when final decree was so rendered 
therein as aforesaid, said Frost delivered the possession of said prop- 
erty to said Relfe, as superintendent as aforesaid, and all rights and 
duties of said Frost in connection therewith then ceased; that in 
accordance with the terms of said decree all the bonds, bills, choses 
in action, and notes, together with the small deeds of trust and 
mortgages securing them, particularly the one executed by Wil- 
liam E. Hamilton, were duly transferred to said Relfe as such su- 
perintendent and delivered to said Relfe as such superintendent, 
and at the close of his term of office were duly transferred 
42 and delivered by him to this respondent as his successor, who 
now owns and holds them, and particularly the note and 
mortgage executed by said William E. Hamilton as the legal rep- 
resentative and successor of said corporation. 

That the legal title and right to the ion of said note and 
mortgage executed by said William E. Hamilton continued in said 
Relfe, during his term of office and has vested in this respondent as 
his successor in office, who is now and at all times herein mentioned 
has been a citizen of the State of Missouri. 

Respondent avers that he is a statutory trustee and the legal rep- 
resentative and successor of the said dissolved corporation, the Life 
Association of America, and by virtue of the organic laws govern- 
ing said corporations, as also by virtue of the laws of Missouri and 
the decree of said court, clothed with full power and authority under 

the Revised Statutes and laws of the State of Missouri to col- 


43 lect all assets of the said dissolved association as an officer of ’ 


the State of Missouri and as trustee of an express trust. 

And respondent, for further answer to said bill, says that, as the 
superintendent of the insurance department of the State — Missouri 
and as the holder and owner of the said note and mortgage as afore- 
said executed by said William E. Hamilton, he did file a bill of 
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complaint in this hon. court in the nature of a proceeding via execu- 
tiva in the State courts of Louisiana to have seized and sold the prop- 
erty described in plaintiff’s bill of complaint for the satisfaction of 
his said debt vested in him as aforesaid, and avers that said proceed- 
ing was strictly in accordance with law and equity and the rules of 
practice in this honorable court; that in accordance with the facts 
and the prayer of said bill of complaint your honor did, on or about 

the — day of June, 1883, order that executory process issue as 
44 __ prayed for and according to law, and that he is informed that 

on or about the 29th day of June, 1883, James C. Weaks, the 
United States marshal fur the western district of Louisiana, delivered 
to the plaintiff the peremptory command of your honor, as one of 
the judges of this hon. court, and that in accordance with law, if | 
within three days the plaintiff herein did not pay the amount speci- 
fied in the writ of seizure and sale, he would sell the property de- 
scribed in said suit as the law directed him to do. 

And respondent, for further answer, denies that his said proceed- 
ing and the conduct of the said J. C. Weaks, United States marshal, 
was unjust and contrary to law and principles of equity, but affirms 
that both were strictly in accordance with law an vity as prac- 
ticed in this honorable court, and denies that plaintiff was or is en- 
titled to any process to arrest this respondent in the execution of his 
strict rights. “ 

Respondent affirms that he was proceeding strictly according to 

the rules of chancery as recognized by the Supreme Court of 
45 the United States, and that the process issued in said cause 
was upon and after examination of his bill of complaint ex- 
hibited in this hon. court and filed before said process was ordered 
by your honor, acting asa judge of the circuit court; that all the 
roof which was requisite as to his being an officer of the State of 
issouri and superintendent of the insurance department was first 
exhibited in his said bill of complaint. 

Respondent, for further answer, affirms the validity of the note 
and mortgage sued on, and denies that he ever contended that there 
was any such corporation presided over by Daniel B. Martin 
or any one else, and known as the Shreveport district or the 
Louisiana and Texas department of the Life Association of America, 
but affirms that the Life Association of America was a corpo- 
ration organized and doing business under the laws of Missouri as a 

urely mutual life insurance company, and had its chief places of 
leslaade in Saint Louis, Missouri, and had branch departments in 
several States, but avers that they, and particularly the Shreveport 
or Louisiana and Texas department, were all under the 
46 absolute control and authority of the parent office at Saint 
Louis and subject to the control, management, and direction 
in all things of the general board of directors of said company at 
Saint Louis, at its chief office ; that said departments, and particular! 
the Louisiana and Texas department, were mere agencies wit 
limited and prescribed powers, subject to change, modification, or 
abolishment at any time by said general board of directors. 


Respondent, for further answer, saith that the said corporation, ark 


3—376 


mee 


me PROM GRE sed pane “Visite Sa tae A Le Cee Pa sie: Cen ae jas r ser st . iss FAL i oS é te se Dt ns eee eg : Se Bike ad 2b dey " ; hae. ee i in oes i; r#h. oe ti | fs Prae a4: Katie’ ve ieee a t ~ 7 
Pie sip ce ey Ne ete me Me nate Ae . 5 7 irene “ . . : ae A . “4 7 
ae’ St ae 3 pepe 2s “ “re #24 a te Ve Fy ‘ a% * s pl te 4 
Yan. toy er ees") J bt ier ; # ¢ y 4 ‘ 4 * : 
a oe, digs ey - f * 3 soni 
Tiga = “fi ‘ : . 
‘ rae’ 
sg 


18 ALFRED CARR, SUPERINTENDENT, &C., VS. 


the Life Association of America, never did a banking business, and 
in its business in the department of Louisiana and Texas acted 
strictly within its scope, and, as authorized by law and at the time 
of making said loan, had by its charter full power to make such 
loan and to take mortgages and deeds of truston real estate to secure 
the payment of the same, and that its loan to said William E. Hamil- 
ton and taking security for the payment thereof was not ultra vires, 
and that it could appear through its proper agent, before a notary 
public and accept a mortgage. 
47 And respondent, further answering, denies that said note 
and mortgage have been extinguished in any way, and par- 
ticularly in the form and manner as alleged in paragraph fourth, 
on the fifth page of complainant’s bill, and requires strict proof 
thereof. Respondent avers that the old policy was taken up and a 
new one issued in perfect good faith, and that complainant was not 
in anything deceived, and that the policy issued and accepted by said 
plaintiff cannot be attacked for any wack causes as set forth in plain- 
tiff’s said bill. 

Respondent shows that the insolvency of the said corporation, the 
Life Association of America, resulted from a general depreciation of 
its property and securities and not through any fault or negligence 
of said corporation or its officers, and that the contract made was a 
valid and subsisting ont to be enforced against said corporation or 
its legal representatives. 

And respondent, for further answer, saith that he denies that 

plaintiff can set up any verbal agreement made by plaintiff 
48 with J. B.;Hood, deceased, or with any one else, and denies the 

authority of said J. B. Hood to make any agreement such as 
is alleged by plaintiff; and further denies that the letter referred to 
contains any such admission as is pretended by plaintiff ; and further 
denies that there was any official recognition by the Life Association 
of America of the right of piaintiff on the 18th day of April, 1879, 
as is pretended and alleged by plaintiff; and respondent denies that 
the policy held by plaintiff in 1875 was obtained from him by any 
fraud or ill practices, or that'said corporation in its legal represen- 
tation have been at any time guilty of fraud or fraudulent practices 
or intent, and requires strict proof of the same. 

And respondent denies that compensation can be pleaded to his 
said debt sued on, and denies that said note is prescribed by any 
limitation, or that his mortgage has been perempted. 

Having fully answered, this respondent prays to have the injunc- 
tion dissolved, and that the marshal, J. C. Weaks, be ordered to pro- 
ceed with the sale of said property seized in accordance with law, 

and the complainant’s bill be dismissed at complainant’s 
49 cost; and, as in duty bound, he will ever pray, &c. 
(Signed) A. GOLDTH WAITE, 
W. S. RELFE, 
Solicitors for Resp't. 


7 a “To, 
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Commission of John F. Williams, Annexed to Answer. 


The State of Missouri to all who shall see these presents, Greeting : 


Know ye that I, Thomas T. Crittenden, Governor of the State of 
Missouri, having nominated John F. Williams superintendent of the 
insurance department, and the senate having consented to said ap- 
pointment: 

Now, therefore, I hereby appoint and commission said John F. 
Williams superintendent of the insurance department of the State 
of Missouri, and do authorize him to discharge according to law the 
duties of said office, and to hold and enjoy the same, with all the 
powers, privileges, and emoluments thereto appertaining, for the term 

of four years from and after the first day of March, 1881. 
50 In testimony whereof I have hereunto set my hand and 
caused to be affixed the great seal of the State of Missouri. 
Done at the city of Jefferson this 21st day of January, A. D. 1881, 
and of the Independence of the United States the 105th and of the 
State of Missouri the 61st. 


(Signed) THOS. T:. CRITTENDEN. 
By the governor: 
(Signed) MICH’L K. McGRATH, 
Secretary of State. 


STATE OF MISSOURI, 38: 


I, Michael K. McGrath, secretary of state of the State of Missouri, 
hereby certify that the annexed pages contain a full, true, and com- 
plete copy of the commission issued on twenty-first day of January, 
eighteen hundred and eighty-one, to John F. Williams, as superin- 
tendent of the insurance department of the State of Missouri, as the 
same appears of record in my office. 

In testimony whereof I have hereunto set my hand and affixed 
the great seal of the State of Missouri. Done at the city of Jefferson 
this 18th day of April, A. D. 1881. 

[SEAL.] (Signed) MICH’L K. McGRATH, 


Secretary of State. 
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51 Consent to Consolidate. - Filed May 5th, 1884. 
U.S. Circuit Court, Western District of Louisiana. 
Joun F. Wiu11aMs, Superintendent, &c., 


v8. 
Wm. E. HamItton, 

and No-. 10 & 11. 
Wa. E. Hamitton 

v8. : 
JoHN F. WILLIAMS. 


- We consent that all of the above numbered and entitled suits be 


consolidated and tried together. 
April 24, 1884. 


(Signed) ALEXANDER & BLANCHARD, 
R. J. LOONEY, 
Solicitors & Ait’ys for W. E. Hamilton. 
(Signed) J. S. YOUNG, 


Solicitors & Att’ys for Petitioner & Plaintiff. 


52 Amended Bill of Complaint. Filed May 27th, 1884. 


To the hon. the judges of. the. circuit court of the United States for 
the fifth judicial circuit, western district of Louisiana, sitting at 
Shreveport: 


The amended bill of complaint of John F. Williams, superin-. 


tendent of the insurance department of the State of Missouri, with 
the leave of the court first had and obtained to file the same, re- 
spectfully shows that he is a citizen of the State of Missouri, resid- 
ing at St. Louis, and that William E. Hamilton, the defendant 
herein, is a citizen of the State of Louisiana, residing at Shreveport ; 
and your orator complains and says that on the eleventh day of 
March, 1870, by act passed before Charles William Lewis, recorder 
and ex officio notary public in and for the parish of Caddo, State of 
Louisiana, personally came and babies 4 William E. Hamilton 
and declared his indebtedness to the Shreveport district of 

53 — the Louisiana and Texas department of the Life Association 
of America, therein acting by its president, Robert H. Lind- 

say, who accepted the act of mortgage in the full sum of thirty-eight 
hundred and fifty dollars ($3,850) according to the tenor and effect 
of a certain promissory note, dated Shreveport, March 11th, 1870, 
payable to the order of W. E. Hamilton si Be by said W. E. Hamil- 
ton indorsed to the Life Association of America, due twelve months 
after date, with interest at the rate of eight per cent. per annum from 
maturity until paid, and paraphed ne varietur by said recorder to 
identify it with said act of mortgage; and to secure the payment of 
said note and all such eventual interest and costs as may accrue 
thereon the said William E. Hamilton did specially mortgage and 
hypothecate in favor of said Robert H. Lindsay, president as afore- 
suid, and also in favor of all future holders of said note, their heirs 
and assignees, the following-described property, to wit: Lots 

54 = No-. (18, 14, & 15) thirteen, fourteen, and fifteen, in block No. 


—/ | 
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thirty-nine (39), in the city of Shreveport, parish of Caddo, 
State of Louisiana, — with all the buildings and improvements 
thereon; that by said act of mortgage as aforesaid it dn. eae that 
the payment of said note in capital and interest is secured by special 
mortgage on the property hereinabove described, and that by said 
act like mortgage is conveyed to secure five per cent. for attorney’s 
fee on the amount sued for in the event of suit on said mo : 
that interest on said note has been paid up to the 11th day of March, 
1879, and that said note is due and unpaid; that said mortgage con- 
tains the fact, de non alienando, that said mortgage was filed and 
recorded in the office of the recorder of mortgages for the par- 
ish of Caddo on the 11th day of March, 1870, and reinscribed 
in the office of the recorder of mortgages for the parish of 
Caddo on the 28th day of May, 1881; that said note 
55 and mortgage were duly indorsed to the Life Association of 
America, and by the insolvency of the Life Association of 
America and its dissolution and the laws of the State of Missouri, 
under whose laws the said association was chartered, providing for 
the liquidation of said corporation and the decree of the courts of 
Missouri, the said note and mortgage vested in the superintendent 
of the insurance department of the State of Missouri; that your ora- 
tor, as the superintendent of the insurance department of the State 
of Missouri, is the holder and owner of said note and mortgage. A 
copy of said mortgage and the note secured thereby are annexed to 
and made parts of the original bill filed herein, marked Exhibits A 
& B; that said note, with interest as aforesaid from the 11th day of 
March, 1879, and attorneys’ fees as aforesaid, are due and unpaid, 
and that no proceedings at law have been taken to recover the debt 
secured by said note and mortgage or any part thereof. 
Tees orator therefore asks the aid of the court in the prem- 
56 ses, and that the above-named William E. Hamilton, the de- 
fendant in this suit, may meen in this court of chancery and 
answer this, your orator’s, amended bill of complaint, according to 
the rules and practice of the said court, without oath, his answer on 
oath being hereby waived, and that the proper and usual decree 
may be made for the sale of the mortgaged premises aforesaid, 
and for the payment of the amount due to your orator for principal 
and interest upon said note and mortgage and his costs of this suit, 
and that there be a decree for the full amount of the debt due your 
orator and against said William E. Hamilton to entitle your orator 
to an execution for the same under the rules of this court. 
And that your orator may have such further and such other re- 
lief as the nature of the case may require and as to this court may 
seem proper and agre-able to equity. 


(Signed) JOHN F. WILLIAMS, 
Superintendent of the Insurance Dep’t of the 
State of Missouri. 
(Signed) A. GOLDTHWAITE, 
WM. S. RELFE, 


_ JNO. 8. YOUNG, 


- 


. Sol’s for Compl't. a 
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UNITED STATES OF AMERICA, \ 
Eastern District of Missours, 

John F. Williams, being duly sworn, deposeth and saith that he 
is the complainant in the foregoing bill named, and has read the 
same and knows the contents thereof - that the said bill is true of 
his own knowledge, except as to those matters which are therein 
stated to be on his information and belief, and as to those he believes 


it to be true. 
(Signed) JOHN F. WILLIAMS, 
Sup’t Ins. Dep’t of Mo. 


STATE OF MIssouRI, \ 

City of St. Louis, 

Sworn to and subscribed before me this 20th day of May, A. D. 
1884. 

Witness my hand & official seal. 

(SEAL. | (Signed) C. D. GREENE, Jr., 
U. 8. Comm’r. 

58 ° Order. 


Let this amended bill be filed. 


May 22d, 1884. 
(Signed) DON A. PARDEE, Judge. 


Subpena in Chancery. Issued May 28th, 1884. 


UnirTep States OF AMERICA: 
The President of the United States to the marshal for the western 
district of Louisiana, Greeting: 

You are hereby commanded to summon William E. Hamilton, of 
the city Shreveport, Louisiana, to appear before the honorable the 
judges of the fifth judicial circuit of the United States of America, 
at a circuit court to be holden at the city of Shreveport, Louisiana, 
on the first Monday of July, 1884, then and there to answer an 
amended bill in chancery filed against him, wherein John F. Wil- 
liams, sup’t of the insurance department of the State of Missouri, is 

complainant and said William E. Hamilton is defendant. 
59 Herein fail not, and have you then and there this writ with 
your endorsement thereon how you have executed the same. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, at the city of Shreve- 
port, this 28th day of May, A. D. 1884, and the 108th year of Ameri- 


can Independence. 
[SEAL. ] (Signed) J. W. WHEATON, Clerk, 


By J. N. JACKSON, D’y CVE. 


The defendant is hereby notified that he is required to enter his 
appearance in the clerk’s office of the United States circuit court on 
or before the first Monday of July, 1884; otherwise the bill may be 


taken pro confesso. 
(Signed) J. W. WHEATON, Clerk, 
By J. N. JACKSON, D’y CVk. 
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Marshal's Return. 


Rec’d in office May 28th, 1884, and on the same day, month, 
60 and year I made service by handing a certified copy of the 
within & petition attached with W. B. Hamilton, a person 
over the age of 14 years, at the residence of W. E. Hamilton, in the 
city of Shreveport, La. 
(Signed) P. B. WEAKS, 
D’y U. S. Marshal. 


Answer to Amended Bill. Filed July 5th, 1884. 


Circuit Court of the United States, Western District of Louisiana, at 
Shreveport. 


vs. 
W. E. HaMILron. 


The answer of defendant, W. E. Hamilton, to the amended com- 
plaint and bill of John F. Williams, superintendent, the com- 
plainant. 


Defendant, now and at all times hereafter, saving and reserving 
to himself all benefit and advantage which has been or may 
61 be taken to all errors, imperfections, and uncertainties of said 
amended bill of complaint, and for answer denies all and 
singular the allegations therein, except what has been or may 
hereafter be specially admitted ; and, adopting all allegations of his 
original answer, prays to be hence dismissed with costs. 
(Signed) W. E. HAMILTON, 
(Signed) ALEXANDER & BLANCHARD, 


R. J. LOONEY, 
Solicitors for Def’t. 


JoHn F. Witttams, Superintendent, &c., 
No. 10. 


Agreement to Try in Chambers. Filed July 5th, 1884. 


Circuit Court of the U.S., Western District of La. In Equity. 


Joun F. Witirams, Sup’t of the Insurance Dep’t of 
the State of Missouri, 
v8. 
WILLIAM vo? eras Nos. 10 & 11. 
WitiiamM E. HAMILTon 


ee 
JoHN F,. Wittiams, Superintendent, e¢ al. 


Consolidated by consent of parties. 


It is agreed by and between solicitors of parties that these 

62 cases shall be consolidated and heard in chambers and sub- 
' mitted to the court as if the court was in regular session con- 
vened, and that the judgments shall be rendered at any time in va- 
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cation, and that motions for a rehearing shall or may be made by 
the orga cast upon 20 days’ notice to the other party and all orders 
applied for in vacation as if this court was in regular session con- 
vened, sufficient notice being given to opposite party. 
(Signed) A. GOLDTHWAITE, 
WM. S. RELFE, anp ~ 
JNO. 8S. YOUNG, 
Solicitors for John F. Williams, Superintendent, &c. 
(Signed) ALEXANDER & BLANCHARD, 
R. J. LOONEY, 
Solicitors for Def’t. 


Note of Evidence Offered by Complainant, John F. Williams, Superin- 
tendent, &c.' Filed July 5th, 1884. 
U.S. Circuit Court, Western District of Louisiana. 
63 Joxnn F. Wits, Superintendent, &c., 


v8. 
WILLIAM we _— Nos. 1 0 £1. 
Wint1aM E. HamItton Consolidated. 


v8. 
Joun F. Wits, Superintendent, &c. 


Note of evidence offered by complainant, John F. Williams, super- 
intendent, &c. 


1. Original bill praying executory process; note attached thereto 
as exhibit and copy of mortgage attached as exhibit, together with 
order thereon of U. S. judge that executory process issue as prayed 
for. Aseaee nina on pages 1 & 10 of this transcript.) 

2. Three days’ notice issued thereon by clerk of court and return. 
(Transcribed on page 10 of this transcript.) 

3. Writ of seizure & sale and return thereon made by U.S. mar- 
sha]. (Transcribed on page 12 of this transcript.) 

4. Answer and cross-bill of W. E. Hamilton; filed July 10th, 
64 1883. (Transcribed on page 16 of this transcript.) 

5. Amended bill of complaint, filed May 27th, 1884, with 
the order thereon. (Transcribed on page- 52 & 58 of this transcript.) 

6. Subpoena in chancery to W. E. Hamilton, May 28th, 1884, and 
return thereon, May |29th, 1884. (Transcribed on page 58 of this 
transcript.) 

7. Answer to amended bill by W. E. Hamilton; filed July 5th, 
1884. (Transcribed on page 60 of this transcript.) 

8. Evidence of W. E. Hamilton, taken by consent. (Transcribed 
on page 66 of this pace 8 

9. Bill of complaint, filed by W. E. Hamilton July 10th, 1883, and 
No. 11 on docket of court, and order of court thereon. (Transcribed 
on page 19 of this transcript. : 

10. Subpoena to John F. Williams, sup’t, &., 1ith July, 1883, to- 
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gether with the return thereon by U. S. marshal. (Tran- 

65 scribed on page 34 of this transcript.) 
11. Writ of injunction issued on the 11th July, 1883, with 
the marshal’s return. (Transcribed on page 32 of this transcript.) 

12. Answer of John F. Williams, sup’t, &c., to bill ; filed Feb’y 9th, 
1884. (Transcribed on page 37 of this transcript.) 

13. Deposition of John F. Williams, taken before C. D. Green, spe- 
cial commissioner, and Exhibits A, B, C, D, E, F, & G, attached 
thereto. (Transcribed on pages 99, 116, 119, 121, 131, 138, 141, 144 
of this transcript.) 

14. Amentuks charter of the Life Association of America, approved 
July 12,77. (Transcribed on page 149 of this transcript.) 

15. Amended charter of the Life Association, approved Sept’r 30th, 
1872. (Transcribed on page 163 of this transcript.) 

16.- Articles of association of the Life Association of America, with 
certificate of Jno. F. Williams, superintendent. (Transcribed on 

page 186 of this transcript.) 
66 17. The amended charter of the Life Association of Amer- 
ica, approved Oct. 2d, 1869, with certificate of Jno. F. Wil- 
liams, sup’t, &c. (Transcribed on page 195 of this transcript.) 

18. Amended charter of the Life Association of America, approved 

November 17th, 1874. (Transcribed on page 239 of this transcript.) 


Evidence of W. E. Hamilton, Taken by Consent. Filed July 5th, 1884, 
and Made Part of Foregoing Note of Evidence. 


United States Circuit Court, Western District of Louisiana, at 
Shreveport. 


Joun F. Witi1aMs, Superintendent, &c., 
bya 10. 


v8. 
WitiraM E. HamItron, 
and 
WituiamM E. Hamitton 
No. 11. 


v8. 
JoHn F. WILLIAMs. 
Testimony of William E. Hamilton, taken by consent. 


67 William E. Hamilton, sworn, says that on the 11th day of 

March, 1870, he executed the note and mortgage annexed to 
record in suit No. 10, entitled John F. Williams, superintendent, vs. 
William E. Hamilton, but the contract on which said note and 
mortgage were given and all the negotiations that led to said con- 


tract was had by witness with Robert H. Lindsay, who was acting 


as president of the Shreveport district of the Louisiana and Texas 
department of the Life Association of America, which said Shreve- 


3% branch was created by the agreement and contract with one 
o 


hn B. Hood before the giving of said note and mortgage, which 


agreement, with its obligations and purposes, was reduced to writ- 


ing and _ after the giving of said note and mortgage, to wit, 
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on the 16th day of April, 1870, and accepted the 4th day of May, 
1870; said agreement he annexes as Exhibit 1. 
That his giving said note and mortgage and all the nego- 
68 tiations that led to the giving the same were based on the be- 
lief, representations, a understanding of the good faith of 
the Life Association in the rights and reservations stipulated by said 
Hood, their agent, before his note was given, and afterwards reduced 
to writing. 

Further, at the time and before hissaid note was given his life was 
insured, and he held an endowment policy of said Life Association, 
to wit, No. 2822, for the sum of $10,000, and witness was authorized 
to a preference in borrowing money from said association, and that 
he made his said note, and the said Shreveport branch or district 
discounted kis said note out of the premiums in the possession of 
said branch, and that he never would have given said note had he 
not been a policy-holder as aforesaid. 

Witness states that in good faith, and never having heard or in- 
timated that the Life Association disputed the authority of J. B. Hood, 
their agent, that he paid in cash to Thomas Phillips, secretary of 
the aforesaid Shreveport district, and to R..H. Lindsay, president of 

said district, and to Sam’! Flower, secretary of the Louisiana de- 
69 partment, on his said policy the sum of $6,949.12, as shown by 

the annexed receipts, Nos. 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, and 
that his said policy was paid up in full. 

But witness states that in December, 1877, at the earnest request 
of his said company, he consented to a reduction of one-fourth of his 
said policy, and the net cash value of the interest thereon reduced 
was agreed to be worth in cash $1,635.22, and that no part thereof 
has ever been paid to witness. 

In due course of mail witness received the three letters marked 
13, 14, 15, which are annexed. 


(Signed) W. E. HAMILTON. 
Sworn to and subscribed before me this 5th July, 1884. 
(Signed) J. W. WHEATON, CUE. 


Contract Referred to in Foregoing Evidence and Filed: July 5th, 1884. 


This agreement, entered into between J. B. Hood, manager and 

president of the Louisiana and Texas department of the Life Asso- 

ciation of America, party of the first part, and Robert H. 

70 Lindsay, president of the Shreveport district of said Louis- 

iana and Texas department, party of the second part, wit- 
nesseth : 

First. That the president, secretary, directors, and trustees of said 
Shreveport district are hereby constituted the agents of the Life As- 
sociation of America for the transaction of the business of said Life 
Association of America for the transaction of the business of said Life 
Association of America, under the provisions of this agreement, within 
said —" the limits whereof are hereafter to be more definitely 
described. : 


ee 
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Second. That the chief office of said district shall be at the city of 
Shreveport. 

Third. That the business of the district shall be managed under 
the constitution, charter, by-laws, rules, and regulations of the asso- 
ciation and the Louisiana and Texas department thereof, except in 
so far as they may conflict with the provisions of this agreement, by 

a board of trustees, citizens of the district and consisting of 

71 not less than (20) twenty nor more than one hundred (100). 

Fourth. For the more efficient management of said busi- 

ness said board of trustees shall elect a board of directors of nine 

members and a president and a vice-presideut, who shall, ex officio, 
be members of said board. 

Fifth. The board of directors shall elect a secretary, two medical 
examiners, and an attorney, resident at Shreveport. 

Sixth. The net assets of the business of the district shall be in- 
vested and kept invested in the city of Shreveport, provided the 
proper securities, as designated by the amended charter of the asso- 
ciation and this agreement, can be obtained, said net assets being 
the whole of the premiums received less the amount necessary to be 
held as a contingent fund to pay expenses and losses from year to 
year, as the same becomes due and — it being anticipated that 

such expenses and losses will not consume more than thirty 
72 ~—siper cent. (30%) of said premium receipts; said thirty per 

cent. of premium receipts to be sent to the department office 
at New Orleans each month for the purpose above stated. 

Seventh. Loans and investments are to be made by the board of 
directors of the Shreveport district, but no loan on real estate shall 
be made except upon improved unincumbered real estate having a 
cash value exceeding by two-thirds (#) the amount of the loan, and 
that the title to the same shall have been approved in writing by 
the attorney of the district. The investment securities shall, in 
accordance with the contract of the party of the first part with the 

arent office at St. Louis, be forwarded to the department office at 
ew Orleans, to be there held under the control of the department 
board of directors, subject only to be withdrawn by the board of 
directors of the parent office, to an amount necessary to pay 

73° its pro rata share of the entire losses of the association when 
and as they occur, from time to time, and for no other pur- 


P Eighth. The secretary of the Shreveport district shall promptly 
deposit all moneys which may come to his hands, or to the office of 
said district, in some bank or banks or banking-house in the city of 
Shreveport as shall be selected for that purpose by the board of di- 
rectors of said district, and the same shall not be drawn out except 
upon the proper order of the president of the district, duly attested 
by the secretary and authorized by the district board of directors. 
he secretary, being the receiver and disburser of all the moneys, 
shall execute a bond, with good and solvent sureties, to “ The Life 
Association of America,” in such penalty as the district board may 
uire. 
inth. The president of the district shall cause to be made by the 
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| secretary of the district a monthly report of the business of 
74 the district, according to such form as shall be furnished 

therefor, and such other report as may be required, to the de- 
partment office. | 

Tenth. The total expenses of conducting the business of the 
Shreveport district, calhaiies of the necessary stationery and print- 
ing material, which shall be supplied by the department office, shall 
not exceed a brokerage of ten per cent. (10%) on the first premiums 
(cash & loan) actually received on all policies issued to persons quali- 
fying as trustees, and twenty per cent. (20%) on the amount actu- 
ally received as first premiums and seven and one-half 7 +) per cent. 
on the amount semasiy received as renewal premiums from year to 
year on all other ten payments and continued payment life and en- 
dowment policies, known as ordinary business, and twenty (20) per 
cent. on the amount actually received as first premiums, and (5) per 
cent. on the amount actually received as renewal premiums on chil- 

dren’s endowment policies, it being distinctly understood 

75 that the expenses of the office, salaries, &c., of the district are 

“ to be paid out of the brokerage or commissions allowed as 
above. 

Eleventh. The board of trustees of the Shreveport district may 
make, alter, and annul this and any other contract with the party 
of the first part by a majority vote of the trustees of said district 
present at any meeting which shall have been duly called for that 
purpose: Provided, however, That no such contract shall be made, 
altered, or annulled without the consent of a majority of the de- 
partment board of directors. 

This signed and executed by the party of the first part, at the city 
of New Orleans, on the sixteenth day of April, 1870, and by the 
party of the second part, at Shreveport, La., on the 4th day of May, 

70. 


(Signed) J. B. HOOD, 
Manager & Pres’t La. & Texas Dep't. 
(Signed) R. H. LINDSAY, 
Pres’t Sh’p’t Dist. 
Attest : 
(Signed) SAM’L FLOWER, Sec’y. 


May 4tu, 1870. 


Accepted with the proviso that the collecting of the secur- 

76 ‘ities and loans of the Shreveport district shall be made 
through and under the direction and control of the officers 

of said district, and when collected shall remain in their charge and 


control as before investment. | 
(Signed) R. H. LINDSAY, 
Pres’t Sh’v’p’t Dist. 


Attest: —— ——. 
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Receipts Nos. 2, 3, 4, 5, 6,7, 8,9, 10,11, & 12, Annexed and Referred to 
— the Evidence of W. E. Hamilton and Filed July 5th, 1884. 


A. 


OFFICE OF THE LIFE Ass’N OF AMERICA, 
Sr. Louis, Mo., August 1, 1878. 
Policy No. 2032. Due this day, pao as per margin, to 
Old loan $2,153 90 insure the life of Wm. E. Hamilton under 
pean tens policy No. 2822 until 12 o’clock noon of the 
Total present do. . 2372 9 first day of August, 1879. 


31 premi- que 98 (Signed) H. W. HOUGH, , 

Less current Pr estdent. 
WORD sarsrneene 8 (Signed) J. D.C. HENRIQUEZ, 

Int. on total 189 83 Secretary. 


Total cash pay’t..... 629 15 


Rec'd above "t this 10th 
day of A iss 
THOMAS PHILLIPS, 


77 Receipt No. 3. 
A. 


OFFICE OF THE LIFE Ass’N OF AMERICA, 
Sr. Louis, Mo., August 1, 1879. 


Policy No. 2822. Due this day, — as per margin, to 
Old loan $2,372 90 jnsure the life of William E. Hamilton under 
Total loan............ $237290 policy No. 2822 until 12 o’clock noon of the 


Int. on total loan.......... $19 83 first day of August, 1880; authority is given, 
Total cash pay’t... 189 83 heer 
Received above amount this (Signed) H. W. HOUGH, . 
f Aug., 1879. . 
THOMAS PHILLIPS, Se. (Signed) J. D. C. HENRIQUEZ, 
Secretary. 


Ist day o 


Receipt No. 4. 


Tre Lire ASsoOcrATION OF AMERICA, 
Sr. Louts, July 14th, 1869. 


Received from Wm. E. Hamilton, of Shreveport, La., the sum of 
nine hundred and one 7%; dollars as the first annual premium on 
policy No. 2822 on life of himself, which continues said policy in 
force until July 14th, 1870. 

Cash, $609.16, which includes interest on loan ; loan, $292. 

(Signed) H. W. HOUGH, Pres’t. 
- J. P. THOMPSON, See’y. 


78 Endorsed: Countersigned by Sam’! Flower, sec’y La. de- 
partment, this 19th day of July, 1869. 
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79 
Statement. 

Renewal of policy No. 2822. 
Cash $585 80 
Loan ........ — 

$877 80 

To collect : 
Cash part of premium... $585 80 
Interest on loan............ 46 72 
Total $632 42 


Receipt No. 5. 


The Life Association of America hereby 
acknowledges having received the sum of ten 
hundred and twenty-four 53, dollars for pay- 
ment in full — annual premium on policy 
No. 2822 on the lifeof William E. Hamilton, 
which continues said policy in force (each of 
its other conditions having been duly ob- 
served) to July 14th, A. D. 1871. 

Not valid unless countersigned. 

(Signed) H. W. HOUGH, President. 
W. HAULEY, Secretary. 


Endorsed: Countersigned by R. H. Lindsay this 14th day of July, 


1870. 
80 


Statement of ne of July, 


Renewal of policy No. 2822. 


Cash $585 80 
Current loan . 22 
$877 80 
To collect. 
Cash part of premium... $585 80 
Old loan................. 584 
Current loan.......... 292 
876 
Less div’d............... 191 
Total loan.... 685 
Int. on loan, 8 p’rct....... 54 80 


Total cash to col- 
lect .. $640 60 


Receipt No. 6. 


The Life Association of America hereby 
acknowledges having received the sum of 
nine hundred and thirty-two ;°%, dollars for 
payment in full of annual premium, as per 
marginal statement, on policy No. 2822 on 
the life of Wm. E. Hamilton, which con- 
tinues said policy in force (each of its other 
conditions having been duly observed) to 
July 14, A. D. 1872. 

ot valid unless countersigned. 
(Signed) H. W. HOUGH, President. 
W. HAULEY, Secretary. 


Endorsed : Countersigned by R. H. Lindsay 14th day of July, 


1871. 
81 


Statement of Settlement of July, 
1872. 


Renewal of policy No. 2822. 
Cash $585 80 
Current loan 292 

$877 80 
To collect: 


Cash of premium... 80 
a ae 
Current loan...... 292 

Less 46 80 


Total loan.. 930 20 
Int. on loan, 8 perct....... 74 42 


Total cash to col- 
lect 


Receipt No. 7. 


The Life Association of America hereby 
acknowledges having rec’d the sum of nine 
hundred & fifty-two #9 dollars for payment 
in full of annual premium (as per marginal 
statement) on policy No. 2822 on the life of 
W. E. Hamilton, which continues said policy 
in force (each of its other conditions having 
been duly observed) to July 14th, A. D. 1873. 

Not valid unless countersigned by— 

(Signed) H. W. HOUGH, 
Vice-President. 
W. HAULEY, Secretary. 


Endorsed: Countersigned by R. H. Lindsay this 13th July, 1872. 
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82° - — Receipt No. 8. 


OFFICE OF THE LIFE ASSOCIATION OF AMERICA, 
Sr. Louis, Mo., July 14, 1873. 


Polley He. S008 Due this day, payment as per margin, to 
Old 108M weerseserneene $980 20 insure the life of m. E. Hamilton for one 


eats cae! Soak year from the date hereof under policy No. 


Total present ye 1,222 20 
Annual premium 877 80 2822. 


Lesecurre'tioan.. 2920 (Signed) H. W. HOUGH, President. 
Int. on curr’t loan, at8% 697 78 Signed) J. S. PIERCE, Secretary. 
Total cash paym't.. 683 58 

ed above amount this 


14th i day of July, 1873. 
THOMAS fy 


83 Receipt No. 9. 
D. 


OFFICE OF THE LIFE Ass’N OF AMERICA, 
Str. Louis, Mo., July 14, 1874. 
ae Due this da ay, payment as per margin, to 
Old loan... Bi,288 30 insure the life of W. E. Hamilton under 
1,082 20 policy No. 2822 until 12 o’clock noon on the 


Current loan.............00 first day of Au ust, 1875. 
Total present loan... 1,374 20 ne W. HOUGH, President. 
Lom currentican—. 008 5 (Signed) J. ‘Ss. PEIRCE, Secretary. 


Total cash payment.. $695 68 
Received above amount this 


14 day of f July, 1874. PaILLira 
84 Receipt No. 10. 
D. 


Orrice Lire ASSOCIATION OF AMERICA, 
Sr. Louis, Mo., August 1st, 1875. 


Policy No. 2082. Due this day, Fp as per margin, to 
Old loan......., $1,873 50 insure the lifeof William E. Hamilton under 
reuse 13910 policy No. 2822 until 12 oclock noon on the 
Ce eaity first day of Aug’t, 1876. 
Total present ome. SS = ae . W. HOUGH, President. 
Prem..........- 817 80 (Signed) J. 'S. PIERCE, Secretary. 


Less cr’tioan.. 22 par 
Int. on total presentioan 129 60 
Total cash pay’t... 715 40 
above amount this 

sa day of S07, te PHILLIPS, | 
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85 Receipt No. 11 
D. 
OFFICE OF THE LIFE ASSOCIATION OF AMERICA, 
St. Louis, Mo., August 1, 1876. 

No, 2893. Due this day, payment as per margin, to 
Old loan........... 1,621 10 insure the life of Wm. E. Hamilton under 
Nese AV Gm *~ 1500 90 policy No. 2822 until 12 o’clock noon of the 
Carrent eae #2 first day of August, 1877. 


Total present loan... 1,861 90 Signed) H. W. HOUGH, President. 
tSiened) J. S. PIERCE, Secretary. 


An. premium...... 877 80 
Less currentloan 292 


585 80 
Int.on total presentloan 148 95 


Total cash payment 734 75 
Received above amount this 
‘Ist day of August, 1876. 
THOMAS PHILLIPS, 
Secretary. 
‘86 Receipt No. 12. 
A. 
OFFICE OF THE LIFE ASSOCIATION OF AMERICA, 
Sr. Louis, Mo., August 1st, 1877. 
Policy No. 2082. Due this day, payment as per margin, to 
Old loan 1,861 90 insure the life of Wm. E. Hamilton under 
GOL ORES policy No. 2822 until 12 0’clock noon on the 
Total present loan.. 2.155 % first day of August, 1878. 
ponuel prom... 7 6 Signed) H. W. HOUGH, President. 
585 80 Signed) J. S. PIERCE, Secretary. 


Int. on total presentioan 172 31 
Total cash payment 758 11 


uta aa ye * amount this 
u . 
THOMAS PHILLIPS, See. 


87 Letters 13, 14, & 15, Referred to in Evidence of W. E. Hamilton 
and Filed July 5th, 1884. : 


Letter 13. 


TREASURER’S OFFICE, 
Lire ASSOCIATION OF AMERICA, 
St. Louis, March 18th, 1879. 

W. E. Hamilton, Esq., Shreveport, La. 

D’r Str: Yours of the 14th inst. is received and contents noted 
I submitted your letter to our president and am authorized to make 
you the following proposition, to wit: 
The reserve value of your policy #2822, for $7,500, is-.__ $5,510 62 
Less policy loan thereon wsdl tesialalpinics Witiiaihiiaineseinncins: a ae 


Net value ois ‘a m - $3,137 72. 
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Your real estate loan due us amounts to $3,850,on which interest 
is paid up tothe present month. Iam authorized to offer you in pay- 
ment of the loan the full reserve on your policy, viz., $3,137.72, the 
balance of $712.28 due us to be paid in cash. 

We are aware that you acted liberal in giving up 25% of 
88 your policy at the time the company were in need of it, but 
your action was also = on your part and for your in- 
terest, which you, as a good business man, saw at once. We, on our 
part, desire now to go as far as we possibly can in justice to others 
to allow you the greatest value for your policy in settlement for the 
loan. For cash, if we were purchasing our policies, we could pur- 
chase them at about 60% of what we offer to you. 

Our experience with loans in Shreveport, Jefferson, Texas, and in 
fact all over the South, is very discouraging. The tendency of the 
people there to repudiate their State and municipal debts must nec- 
essarily have a very bad effect upon the value of all sorts of prop- 


_ erty; it will drive foreign capital from such States and thereby create 


panic, from which there will be a very slow recovery. This is one 
of the reasons which move the board of directors to call in loans and 
to liquidate our business in that region. 
I hope you will find our proposition fair and liberal, and that you 
will avail yourself of it. 
89 Yours truly, 
(Signed) FELIX COSTE, Treas. 


Letter No. 14. 


TREASURER’S OFFICE, 
LiFE ASSOCIATION OF AMERICA, 
Sr. Louis, April 18th, 1879. 
W. E. Hamilton, Esq., Shreveport, La. 
Deak Sir: The bank at Shreveport returned your note and loan 
papers unpaid, stating that you had written that to me on the sub- 


ject. The last letter which I received from you was dated March 


14, ’79, to which I replied on the 18th of the same month, conveying 
to you a proposition from the committee for the purchase of your 
policy # 2822 in part liquidation of your debt on acc’t of the real 
estate loan. 
My offer was $3,137.72 net for the surrender of your policy, which 
would leave a balance due us on the loan of $712.28. 
The amount offered for the policy is the full reserve on the same. 
I will thank you for an answer to my proposition so as to 
90 enable me to report to the committee, who desire to settle this 
inatter, if possible, without any expense or annoyance to you, 
but we have to do something to bring it to a close. 
Yours truly, 
(Signed) FELIX COSTE, Treas. 


5—376 
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Letter No. 15. 


TREASURER’S OFFICE, 
Lire ASSOCIATION OF AMERICA, 
Sr. Louis, July 19th, 1879. 


W. E. Hamilton, Esq., Shreveport, La. 

D’r Sir: Your letter of the 16th to Treas. Coste was received this 
morning. 

I do not think you are correct in the views you express as being 
entitled in equity to an additional am’t on account of your policy. 
When the law was passed in this State increasing the reserve of 
company we sought to have parties surrender a portion of their ins. 
that the association might be brought into line. Some that were 
approached declined ; others, like yourself, consented, and finally 

a did reduce their insurance to place the association in 
91 ine. , 

We have been able to keep the association in line, but noth- 
ing more; consequently there has been no dividend to declare to 
‘those who make a surrender of a portion of their insurance. Had 
our losses been light and our litigation terminate- favorably to the 
association we might in time been able to have returned the value 
of the insurance you surrendered. Everything was done fairly, and 
by reading the papers you have with your policy you will find it so. 
The association needs to collect in its loans or reduce the risks; hence 
our tem to allow you a large value for your policy to be ap- 
plied to your loan. 

It is immaterial to the association whether you apply your policy 
value towards canceling your loan or whether you pay your loan, 
retaining the policy. = 

Please let me hear from you. 

Yours truly, 


(Signed) H. W. HOUGH, Pres’t. 
Agreement Referred to and Made Part of Evidence of Wm. E. Hamilton 
: and Filed July 5th, 1884. 
92 Know all men by these presents that the Life Association 


of America Insurance Company of the City of St. Louis, in 
the State of Missouri, having been admitted or having applied for 
admission to transact business in the State of Louisiana in conform- 
ity with the laws thereof, does hereby make, constitute, and appoint 
John B. Hood, Esq., of the city of New Orleans, parish of Orleans, 
its true and lawful attorney in and for the said State of Louisiana, 
or whom all process of law, whether mesne or final, against said in- 
surance company may be served in any action or special proceedings 
against said company in the State of Louisiana, subject to and in 
accordance with all the provisions and statutes and laws of said State 
of Louisiana in force and such other acts as may hereafter be passed 
amendatory thereof and supplementary thereto; and the said attor- 
ney is hereby duly authorized and empowered as the agent of said 
company to receive and accept service of process in all cases as pro- 
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vided for by the laws of the State of Louisiana, and such serv- 
93 ice shall be deemed valid personal service on said company. 
This appointment is to continue in force for the period of 
time and in the manner provided by the statutes of the State of 
07 and until said attorney shall be duly and regularly sub- 
stitut 
In testimony whereof the said company, in accordance with a reso- 
lution of the board of directors, duly passed on the 10th day of March, 
1877, a certified copy of which is hereto attached, has to these pres- 
ents affixed its corporate seal and caused the same to be subscribed 
and attested by its president and secretary, at the city of St. Louis, 
in the State of Missouri, on the 12th day of March, A. D. 1877. 
H. N. HOUGH, President. 
J. S. PIERCE, Secretary. 


Certified copy of a resolution duly passed, by the board of directors 
of the Life Association of America Insurance Company on the 
10th day of March, A. D. 1877. 


At a meeting of the board of directors of the Life Association of 

America Insurance Company, held on the 10th day of March, A. D. 

1877, at the office of the company, a quorum of said board was 

94 present, and, on motion, the following resolution was duly 
by said board: 

Resolved, That this company, having been admitted or having 
applied for admission to transact business in the State of Louisiana 
in conformity with the laws thereof, does hereby authorize the presi- 
dent and secretary, under the corporate seal of the company, to make, 
constitute, and appoint John B. Hood, Esq., of the city of New Or- 
leans, its true and lawful attorney in and for the State of Louisiana, 
to whom all process of law, whether mesne or final, against said in- 
surance company, may be served in any action or special proceed- 
ings against said company in the State of Louisiana, subject to and 
in accordance with all the provisions of the statute and laws of the 
State of Louisiana now in force, and such other acts as may here- 
after be passed amendatory thereof and supplementary thereto, and 
the said attorney is duly authorized and empowered as the agent of 
the company to receive and accept service of process in all cases as 
provided by the laws of the State of Louisiana, and such service 

shall be deemed valid personal service upon said company. 
95 Said appointment is to continue in force for the period of time 

and in the manner provided for by the statutes of the State 
of Louisiana and until another attorney shall be duly and regularly 
substituted. 

I hereby certify that the above is a correct copy of the vote or reso- 
lution of the directors of the said company authorizing the appoint- 
ment of an attorney for the State of Louisiana. 


(Signed) J. 8. PIERCE, Secretary. 
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STATE OF Mamvens, § ; 
City of St. Louis, f **: 


On this twelfth day of March, A. D. 1877, before me, the sub- 
scriber, a commissioner for the State of Louisiana, duly appointed 
to take the proof and acknowledgment of deeds and other instru- 
ments, came Henry W. Hough, president, and J.S. Pierce, secretary, 
of the Life Association of America Insurance Company, to me per- 
sonally known to be the individuals described in and who executed 
the preceeding instrument, and they each duly acknowledged the 

execution of the same, and, being by me each duly sworn, 
96 severally and each for himself deposeth and saith that they 

are the said officers of the insurance company aforesaid, and 
that the seal affixed to the preceeding instrument is the corporate 
seal of the said company, and that the said corporate seal and their 
signature- as such officers were duly affixed and subscribed to the 
said instrument by the authority and direction of the said corpora- 
tion. ; 

In testimony whereof I have hereunto set my hand and affixed my 
official seal, at the city of St. Louis, the day and year first above 
written. 

(Signed) C. D. GREEN, JR., 
Commissioner of Louisiana at St. Louis City, Missouri. 


Filed March 16th, 1877. 
OSCAR ARROYO, 
Ass't Secretary of State. 


STATE OF LOUISIANA, 
OFFICE OF THE SECRETARY OF STATE. 


I, the undersigned, secretary of state of the State of Louisiana, do 
hereby certify that the above and foregoing is a true and correct 
copy of the original on file and deposited in this office. 

itness my signature and the seal of the State of Louisiana, 
at the city of New Orleans, this third day of December, eigh- 
teen hundred and seventy-eight. 
[SEAL. ] (Signed) OSCAR ARROYO, 
Ass’t Secretary of State. 


Joun F. Witt1aMs, Sup’t, e ~ 10 & 11 


v8. 
Witiiam E. Hamitron. Consolidated. 

Solicitors for Williams, sup’t, &c., object to so much of the testi- 
mony of W. E. Hamilton as refers to an agreement with one John 
B. Hood, and afterwards reduced to writing and signed as deposed 
to, because the same is incompetent, and objects to the filing of the 
said agreement made between said John B. Hood and Rob’t H. 
Lindsay as irrelevant to the issue and incompetent, and, further, be- 
cause the said William E. Hamilton, having set up compensation or 
— admits the validity of the debt and is confined to proof of the 
set-o 
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And, further, on cross-examination, said Hamrtton testified : 


98 I paid interest on the note and mortgage sued on up to 
March 11th, 1879, as will appear from the indorsement on the 
note attached to the bill of complaint. I have not paid any portion 
of the principal of the note. 
July 5th, 1884. 
(Signed) W. E. HAMILTON. 


It is agreed that the testimony of W. E. Hamilton, taken by con- 
sent, shall be taken subject to exception as if taken by commission. 
(Signed) A. GOLDTHWAITE, 
W. S. RELFE, 
JNO. S. YOUNG, 
Solicitors for Williams, Sup’t of Ins. Dep't. 
(Signed) ALEXANDER & BLANCHARD, 
R. J. LOONEY, 
Sol’rs for Def’t. 


99 Deposition of John F. Williams, Taken under Commission, Re- 
ferred to and Made Part of Complainant’s Note of Evidence 
and Filed July 3d, 1884. 


Circuit Court of the United States for the Fifth Judicial Circuit, 
Holding Sessions in and for the Western District of Louisiana. 


To Charles D. Greene, Jr., in the city of St. Louis, State of Mis- 
souri : 

Know ye that, reposing special trust and confidence in your in- 
tegrity and ability, we hereby authorize and uire you that you 
call and cause to come before you John F. Williams, sup't of the 
insurance department of the State of Missouri and a citizen of St. 
Louis, in said State, and him duly examine on the annexed inter- 
rogatories on oath touching and concerning certain matters and 
things in a case now — ing in said court, wherein John F. Wil- . 
liams, superintendent of the insurance department of the State of 
Missouri, is plaintiff and William E. Hamilton, of Shreveport, La., 

is defendant, und the same examinations, so taken and re- 
100 duced to writing, you certify under your hand and seal and 

send enclosed to this court without delay, to be read in evi- 
dence on the trial of said cause, and send also this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Shreveport, this 
21st day of June, anno Domini 1884, and the 108th year of the In- 
dependence of the United States of America. 

[SEAL. ] (Signed) J. W. WHEATON, Clerk. 
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Interrogatories Annexed to Commission. 
U. S. Circuit Court, Western District of Louisiana. In Equity. 


Joun F. W1Lt1Ams, Superintendent of the Insurance 
Department of the State of Missouri, 
v8. 
Witt1aAmM E. HamItton, Nos. 10 & 11. 


and : 
WitiramM E. Hamitton Consolidated. 


v8. 
JoHn F. WIttrams, Sup’t, & Jno. C. Weaks, U.S. 
Marshal. 


Interrogatories propounded to John F. Williams, superin- 

101 tendent of the insurance department of the State of Mis- 
souri, who resides in St. Louis, Missouri, a material wit- 

ness in behalf of complain-t in the above-entitled causes, con- 


solidated. 


Interrogatory 1st. Where do you reside and of what State are you 
acitizen? What office do you hold in the State of Missouri? Please 
attach to your answer a duly certified copy of your commission. 

Int. 2d. How long have you held such office, and who was your 
predecessor in said office? 

Int. 3d. As the superintendent of the insurance department of 
the State of Missouri are your duties prescribed by law? If so, please 
state under what law, and refer to it particularly in your answer. 
‘If not preseribed by law, please state fully your duties and whence 
your powers are derived. Have you charge, as such superintendent, 
of the affairs of the late corporation known as the Life Association 
of America’? 

Int. 4th. If you say you have, under what proceedings and in 

what court? Please attach to your answer a copy of the 
-102 decree of said court, duly authenticated under the act of Con- 
gress, and a copy of the assignment made thereunder. 

Int. 5th. As such superintendent are you the owner and holder 
of a certain note, dated Shreveport, March 11th, 1870, and signed by 
William E. Hamilton, for the sum of thirty-eight hundred and fifty 
dollars ($3,850), payable to the order of William E. Hamilton and 
by said William E. Hamilton indorsed to the Life Association of 
America, due twelve months after date, with interest at the rate of 
eight per centum per annum after maturity until paid, and which 
note is secured by mortgage? Are you, as such superintendent, the 
owner and holder of the mortgage given to secure said note on prop- 
erty in Shreveport, Louisiana? as any portion of said note been 
paid, either in principal or interest; if so, how much in principal 
and how much in interest? Up to what time was the interest paid? 

Int. 6. Have you in your department the original policy issued to 

William E. Hamilton about the 14th day of July, 1869, in 
103 favor of his children, for the sum of $10,000, in class A, No. 
2822? If so, please attach it to your answer. If you have 
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the policy for which the above was surrendered and a new one 
issued for $7,500 about the 6th day of December, 1877 or 1875, 
please attach it to your answer. 

Int. 7th. Have you any means of ascertaining the value of the 
second policy, issued to William E. Hamilton on or about the 6th 
day of December, 1877, to be paid out of the assets of the late cor- 
poration, the Life Association of America? If so, will you please 
state the value or the amount which will be due to said Hamilton 
on said policy. 

Int. 8. State anything, then, which you may know of benefit to 
complainant in the above-entitled causes. 

(Signed) A. GOLDTHWAITE, 
WILLIAM 8S. RELFE, 
JNO. S. YOUNG, 
Solicitors for Compl't. 


Oross- Interrogatories Propounded to John F. Williams, the Witness Pro- 
duced by the Plaintiff. 


104 Cross-interrogatory 1st. If, in answer to the fifth interroga- 

tory-in-chief, you say you are the owner and holder of a cer- 
tain note, dated Shreveport, March 11th, 1870, and signed by Wil- 
liam E. Hamilton, for the suin of thirty-eight hundred and fifty 
dollars, payable to the order of William E. Hamilton and endorsed 
by said Hamilton tothe Life Association of America, and which note 
is secured by mortgage, and that you are the owner and holder of 
said mortgage, please state the time said note was indorsed. And 
was it endorsed to Robert H. Lindsay or to the Life Association of 
America ? 

Cross-int. 2d. Did Robert H. Lindsay have any authority to take 
said note for the Life Association of America? Ifso, please state how 
he was so authorized. 

Cross-int. 3d. Did Robert H. Lindsay have any authority to bind 
the Life Association of America in any contract with W. E. Hamil- 
ton to take said note and to accept said pe If so, please 

annex to your answer any authority to that tenor or effect. 
105 Cross-int. 4th. Did Robert H. Lindsay ever transfer said 

note and said mortgage to the Life Association of America? 
If so, please annex to your answer any evidence you may have to 
that tenor and effect. 

Cross-int. 5th. If you state that any payments were made on said 
note please state to whom said payments were made. 

Cross-int. 6th. Do you know Thomas Phillips, or do you know his 
writing and signature ? 

Cross-int. 7th. Was Thomas Phillips authorized to collect any 
monies, or to bind the Life Association of America by his receipts? 
If so, annex any evidence you may have to that tenor and effect. 

Cross-int. 8th. Was the Life Association of America duly empow- 
ered to do a banking business, to wit, to discount notes, advance 
money on discounts and interest, on the 11th day of March, 1870? 
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If so, annex a copy of that clause in the charter that gave said asso- 
ciation the power to do a banking business. 

106 Cross-int. 9th. If, in answer, you state that you have the 
original policy of $10,000, which was surrendered, and for 

which the policy for $7,500 was issued, please state the amount 

that fell due to Hamilton in consideration of said surrender, and 

please state why said sum was never paid by the Life Association of 

America. 

Cross-int. 10th. What amount of cash has W. E. Hamilton paid 
to the Life Association of America on his original policy and on his 
substituted policy ? 

Please annex a statement to you answer. 

(Signed) ALEXANDER & BLANCHARD, 
R. J. LOONEY, 
Att’ys for Hamilton. 


Answers to Foregoing Interrogatories. 


| In the Circuit Court of the United States for the Western District of 
: Louisiana. 


Joun F. WitiraMs, Superintendent, &., Plaintiff, 
v8. 
Witiiam E. Hamitton, Defendant. 


The deposition of John F. Williams, superintendent of the insur- 
ance department of the State of Missouri, taken between 
107 the hours of nine o’clock a. m. and five o’clock p. m. on the 
thirtieth day of June, A. D. 1884, at the office of Charles 
D. Greene, Jr., No. 18 North Third street, in the city of St. Louis 
and State of Missouri, to be read as evidence in an action be- 
tween John F. Williams, superintendent of the insurance depart- 
ment of the State of Missouri, plaintiff, and William E. Hamil- 
ton, of Shreveport, Louisiana, defendant, pending in the circuit 
court of the United States in and for the western district of 
Louisiana on the part of the said plaintiff. 


The said JoHn F. W1Lt1ams, being duly sworn, on this thirtieth 
day of June, A. D. 1884, doth depose and say as follows, to wit: 


1st. To the 1st int. he saith: I reside in the city of St. Louis, Mis- 
souri, and am a citizen of the State of Missouri; I am superintend- 
ent of the insurance department of the State of Missouri, and the 
paper hereto attached, marked “A,” is a certified copy of my com- 
mission. 
2d. To the 2d int. he saith: I have held that official position since 
March Ist,1881. My immediate predecessor in office was Wil- 
108 liam S. Relfe, who was then and now is a citizen of said State 
of ‘Missouri. ) 
3rd. To the 3d int. he saith: My duties are prescribed by law, 
viz., in the act of the General Assembly of the State of Missouri, 
approved May 19th, 1879, incorporated in the “ Revised Statutes ” 
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of 1879 of Missouri as chapter 119, entitled “ of insurance,” and the 
subsequent acts amendatory thereof, of which the pamphlet hereto 
attached, marked Exhibit “ B,” and certified by the secretary of 
state, is a copy. As such superintendent I have charge of the busi- 
ness and affairs of the late corporation, the “ Life Association of 
America,” for the purposes of settlement and winding up of the 
same, and I am the legal successor of said corporation. 
4th. To the 4th int. he saith: On the 13th day of October, 1879, 
my predecessor instituted proceedings under the statute against the 
Life Association of America in the circuit court of the city of St. 
Louis, State of Missouri, by bill praying for a perpetual injunction 
restraining that corporation from doing business and for its 
109 = dissolution and winding up its affairs. The cause was enti- 
tled “Wm. S. Relfe, as superintendent of the insurance de- 
partment of the State of Missouri, plaintiff, vs. The Life Association 
of America, defendant, No. 51556,” which style was afterwards changed 
to “ In the matter of the Life Association of America,dissolved.” Such 
roceedings were had in said cause that afterwards, to wit,on Novem- 
ber 10th, 1879, the said court rendered a final decree therein, of which 
the paper hereto marked Exhibit “C” is a true and certified copy, 
and the notes and copies of the mortgages securing them, now here 
in controversy, were duly assigned and delivered to said Relfe, as 
said superintendent, and by him transferred to me as his successor 


In office. 


5th. To the 5th int. he saith: Yes; I am the owner and holder of 
the note and mortgage referred to in this interrogatory. No evi of 
the principal or interest of said note has ever been paid, to my knowl- 


. edge, since the dissolution of the company, the Life Association of 


America. I have no personal knowledge of any payment 
110 thereon prior to that date. The records of the company, 
now in my pussession, show interest was paid on the note up 
to March 18th, 1879. 
6th. To the 6th int. he saith: I have in my possession policy No. 
2822, issued by said company, dated July 14th, 1869, on the life of 
William E. Hamilton, reforred to in this interrogatory, and submit 
the same to be hereto attached, marked Exhibit “ D,” including also 
the agreement between him and the company, executed December 
3d, 1877, reducing the insurance thereunder on certain terms to 
seven thousand five hundred dollars, which agreement is attached 
to the policy. This policy was never surrendered and another issued. 
Under the agreement the policy again became a ten-thousand-dollar 
— at the dissolution of the company and has been valued on 
that basis. 
7th. To the 7th int. he saith: There was no second policy. The 
net value of the policy held by him, before referred to, No. 2822, was, 
at the date of the dissolution of the company, November 10th, 1879, 
as reported by the actuary appointed by said court to value 
111 all the policies of the cerpeny then in force, five thousand 
four hundred and seven dollars and five cents ($5,407.05), and 
the same was approved and allowed by the court on the application 
and petition of said Hamilton, filed by him in the p ing and - 
6—376 
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suit before mentioned, which original application is hereto attached, 
marked Exhibit “ E.” 
8th. To the 8th int. he saith: During the administration of the 
affairs of the Life Association of America, under the laws of Missour! 
and the orders of the court, there have been paid the death losses 
in full and two dividends of five and seventy-four hundredths (5.74) 
per cent. each on the several amounts allowed on the policies. An- 
other dividend of the same amount has just been ordered, and will 
be paid as soon as the clerical force can prepare the checks and re- 
ceipts, &c. A still further dividend of at least 2 per cent. on the 
amounts allowed will be paid when collected from the assets and 
converted into cash, and, in my opinion, that will exhaust the 
estate, thus making about twenty per cent. of the net value 
112 of the policies all that the policy-holders will realize from 
the assets of the company. 


Cross-examination : 


1 X. To the Ist X int. he saith: Not having the note here to in- 
, spect the same, I cannot state when or how it was endorsed, as it was 
a transaction occurring prior to my ownership of it. 

2X. To the 2d X int. he saith: I cannot say of my own knowl- 
edge. 

5 X. To the 3d X int. he saith: I do not know of my own knowl- 
edge. 

4 X. To the 4th X int. he saith: I have no knowledge regarding 
Robert H. Lindsay’s connection with the note, if any, except such 
as the note itself may show. 

5 X. To the 5th X int. he saith: I have no personal knowledge of 
any payments on said note, nor do I know to whom payments of in- 
terést were made. | 

6 X. To the 6th X int. he saith: I do not know Thomas Phillips, 

his writing, ror his signature. 

113 7 X. To the 7th X int. he saith: I do not know of my own 
| knowledge whether Thomas Phillips was authorized to collect 

moneys for or bind the Life Association by his receipt, but I am in- 
formed by Mr. Henry W. Hough, the late president of the company, 
that he was the secretary of the Shreveport branch, and was author- 
ized to collect loans when papers were sent to him for that purpose, 
and that the books of the company show such collections. 

8 X. To the 8th X int. he saith: The Life Association of America 
was organized in 1868 and managed thereafter as a purely mutual 
company, and its powers then defined by statute. In 1869 it 
amended its charter, which was in force on March 13th, 1870, and 
until 1872, when another amended charter was adopted, and, in 
further answer to this question, I append hereto a paper, marked as 
Exhibit “ F,” being a copy of sections 2, 4, 50, 51, and 52 of the said 
charter of 1869, which were in force on March 11th, 1870, showing 
the character of the organization and its authority to make loans. 

Further than this I do not know as to its powers. 
114 9X. To the 9 X int, he saith: The original policy No. 
2822 was not surrendered. Its value, on the original basis of 


29g So > eae — © 


WILLIAM E. HAMILTON. 43 


ten thousand dollars, computed at the date of dissolution, as re- 
— by the laws of Missouri, was $5,407.05. Under the law 
amilton is entitled to be paid of that amount the same percentage 
that all other policy-holders of the company have received or will 
receive—that 1s to say, three dividends of 5.74 per cent. each and 
as much more as can collected of the assets, less cost of admin- 
istration, which I have already estimated to be about twenty per 
cent. He is not entitled to receive any larger proportion than an 
other policy-holder. Why he has not been paid the two dividends 
referred to is perhaps his own fault. He is at least entitled at this 
time to a credit of three dividends of 5.74 per cent. each, to be ap- 
plied upon his indebtedness, as evidenced by his note and mort- 


gage. 
10 X. To the 10 X int. he saith: As my answer to this 

115 _interrogatory I append hereto the — of the actuary, show- 
ing the data and history of the po ley as shown by the rec- 


ords of the company, the same being marked Exhibit “ C.” 
(Signed) JOHN F. WILLIAMS. 


" Sworn to and subscribed before me this thirtieth day of June, A. 
. 1884. 
Witness my hand and official seal. 
[SEAL] (Signed) C. D. GREENE, Jr., 
tal Commissioner. 


STATE OF MIssouRI, ; 
City of St. Louis, 


I, Charles D. Greene, Jr., special commissioner, residing in the 
city of St. Louis and State of Missouri aforesaid, do hereby certify 
that the foregoing deposition of John F. Williams was taken hefore 
me at the time and place stated in the caption, and was read to and 
subscribed by the said deponent in my presence, the said John F. 
Williams having been first duly sworn by me that the evidence he 
should give in the said action should be — truth, the whole truth 


and nothing but the truth, and that his statements were reduced 


to writing by me in his presence, neither party being pres- 
116 ent at the examination except as the witness is , in his official 
capacity, the plaintiff. 
In witness whereof I have hereto set my hand and official seal 
this thirtieth day of June, A. D. 1884. 
[SEAL. | (Signed) C. D. GREENE, Jr., 
3 Special Commissioner. 
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Commissioner’s Certificates Annexed to Exhibits of Foregoing Com- 
mission. 


U. S. Circuit Court, Western District of Louisiana. 


Joun F. Witu1ams, Superintendent of the Insurance Department of 
: the State of Missouri, 
v8. 
Ws. E. Hamitton. 


This — contains Exhibits A, B,C, D, E, F, and G to the depo- 
J 


sition of John F. Williams in the above cause, taken before me at 
St. Louis, Mo. | : 
June 30th, 1884. 
(Signed) : C. D. GREENE, JR., 


Special Commissioner. 


117 ExnrsitA. “Certified copy of commission of John F. Wil- 
liams, sup’t,” &., refer to and made part of his depo- 
sition. 


Strate OF MIssouRI, 88: 

I, Michael K. McGrath, secretary of state of the State of Missouri, 
hereby certify that the annexed pages contain a full, true, and com- 
plete copy of the commission issued on the twenty-first day of Jan- 
uary, eighteen hundred and eighty-one, to John F. Williams, as 
superintendent of the insurance a ae sey of the State of Missouri, 
as the same appears of record, as the law directs, in this office. 

In testimony whereof I have hereunto set my hand and affixed 
the great seal of the State of Missouri. Done at office, in the city 
of Jefferson, this twentieth day of November, A. D. eighteen hun- 
dred and eighty-three. 

(SEAL. ] (Signed) MICH’L K. McGRATH, 
: Secretary of State. 


Commission. 


The State of Missouri to all who shall see these presents, Greeting: 
Know ye that I, Thomas T. Crittenden, Governor of the 
118 State of Missouri, having nominated John.F. Williams super- 
intendent of the insurance department, and the senate havin 
consented to said appointment, now, therefore, I hereby appoint an 
commission said John F. Williams superintendent of the insurance 
Jepartment of the State — Missouri, and do authorize him to dis- 
charge, according to law, the duties of said office, and to hold and 
enjoy the same, with all the privileges and emoluments thereto apper- 
taining, for the term of four a from and after the first day of 
March, eighteen hundred and eighty-one. 

In testimony whereof I have hereunto set my hand and caused 
to be affixed the t seal of the State of Missouri. Done at the 
city of Jefferson this twenty-first day of January, in the year of our 
Lord one thousand eight hundred and eighty-one, — of the Inde- 
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ndence of the United States the one hundred and fifth, and of the 
tate of Missouri the sixty-first. 


THOS. T. CRITTENDEN. 
By the Governor: 


[SEAL.] (Signed) MICHAEL K. McGRATH, 
Secretary of State. 


119 Exuisit “B.” Revised Statutes of Missouri of 1879 as 

chapter 119, entitled “Of Insurance,” and the subsequent 

acts amendatory thereof, which are referred to and made part 

of the foregoing deposition, under commission of John. F. Wil- 
liams, superintendent, &c. 


Agreement of Counsel as to Foregoing Exhibit B. Filed July 15th, 1885. 
U.S. Circuit Court for the Western Dist. of La. In Equity. 


Joun F. W1t1Ams, Superintendent of Insurance, &c., ) 
v8. 
Wa. E. HamItton, 


and > Nos. 10 & 11. 
Witiram E. Hamitton 


v8. 
Joun S. W1Lirams, Sup’t, &c. 


It is agreed between solicitors, representing plaintiff and defend- 
ant, that Exhibit B, attached to the deposition of John F. Williams 
and designated “ Constitutional and statutory laws of the State of 
Missouri relating to insurance and insurance corporations, includ - 
ing the enactments and revisioas of the thirteenth General As- 

sembly, which adjourned May 20th, 1879, compiled by Geo. 
120 OD. Reynolds,” be omitted from the transcript, with the reser- 

vation of the right to either plaintiff or defendant or both 
to produce the same or such portion as may be pertinent as a part of 
the brief to be filed in the cause, and to be referred to as if printed 
in the transcript. 


(Signed) A. GOLDTHWAITE, 
Solicitor for Complainant and Plaintiff in Error. 
(Signed) R. J. LOONEY, 
ALEXANDER & BLANCHARD, 
Solicitors for Def’t. 
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121 Exnrsit “C.” Copy of a final decree of the circuit court 
of the city of St. Louis, referred to and made — of the 
deposition of John F. Williams, superintendent, &c. 


UNITED STATES OF AMERICA, \ 
State cf Missouri, City of St. Louis, 


In the Circuit Court. October Term, 1879. 


Pleas before the Honorable Elmer B. Adams, judge of the circuit 
court of the city of St. Louis, of the State of Missouri, and at a 
term.thereof begun and held at the court-house, in the city of 
St. Louis, State of Missouri, on the first Monday of October, in the 
year of our Lord eighteen hundred and seventy-nine. 


Present: Honorable Elmer B. Adams, judge; John Finn, Esq., 
sheriff; Chas. F. Vogel, clerk. 


Be it remembered that at the said term of said court, and on 
Monday, the 10th day of November, 1879, the following, among other, 
aepeselinan were had, to wit: 


Witu1M S. RELFE, as Superintendent of the Insurance Department 
of the State of Missouri, Plaintiff, 
v8. 
THe Lire AssociaTION OF AMERICA, Defendant. 


Monpay, Nov. 10, 1879. 


122 Now, on this the tenth day of November, 1879, the same 

being one of the regular court days of the October term, 1879, 
of this court, this cause came on to be heard, the said plaintiff ap- 
pearing by Carr and Reynolds, his attorneys, and the said defend- 
ant appearing by Irwin Z. Smith, its attorney. 

And the court having seen, heard read, aud duly considered the 
report heretofore filed by B. Gratz Brown, Esq., heretofore appointed 
by the court as referee to hear the testimony in said cause offered 
and to report his conclusions on the same to the court, and no ex- 
ceptions having been filed to said report, and exceptions thereto 
having been waived by defendant, and both plaintiff and defendant 
being now here in court, by their said attorneys, and the defendant 
making no objections in the premises, and the finding of said referee, 
as om by said report, being for the plaintiff, it is considered and 
adjudged by the court that the said report be, and the same is 
hereby, confirmed, and the court doth find from said report that at 
the date of the commencement of this action, to wit, October 13th, 
1879, the said defendant, The Life Association of America, was 

insolvent and its condition such as to render is further pro- 
123 — hazardous to the public and to those holding its 
policies: 

Wherefore it is ordered, adjudged adjudged, and decreed by the 
court that The Life Association of America, the said defendant, be, 
and it is hereby, adjudged and declared insolvent and its condition 
such as to render its further proceedings hazardous to the public and 
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to those holding its policies, and this court, under and by virtue of 
the power and — vested in it by the statutes of the State of 
Missouri, duth order, adjudge, and decree that the said defendant, 
The Life Association of America, a company incorporated under and 
by virtue of the laws of the State of Missouri, be, and it is hereby, 
dissolved pursuant to the provisions of the said statutes, and that 
said defendant, its officers, agents, servants, solicitors, attorneys, and 
employés, be, and it and they are hereby, perpetually enjoined from 
claiming or exercising any control over any of the property, rights, 
assets, choses in action, or moneys of said defendant, and from doing 
any insurance business whatsoever under or by any authority or 
pretended right existing or claimed to exist by virtue of said cor- 
poration, and from doing any acts in exercise of any of the 
124 franchises of the Life Association of America, and from claim- 
ing or exercising any corporate rights whatever as such asso- 
ciation, and from the farther continuance of its business of life in- 
surance, and from any and all business of whatsoever kind and 
description except as in this decree hereinafter provided for. 

It is further ordered, adjudged, and decreed by this court, under 
and by virtue of the statutes of this State, that the title to all the 
assets of the said defendant, The Life Association of America, real, 

rsonal, and mixed, and whether situate in this State or elsewhere, 

, and the same is hereby, vested, in fee simple and absolutely, in 
William 8S. Relfe, as the superintendent of the insurance department 
of the State of Missouri, and his successor or successors in such office 
of superintendent, to hold and dispose of the same for the use and 
benefit of the creditors and policy-holders of said defendant and such 
other persons as are or may — interested in such assets. 

It is further ordered, adjudged, and decreed by the court that all 
the rights, claims, and choses in action of the said defendant, The 

Life Association of America, or to which it or its policy-holders 
125 through it now have or had any right, title, or interest in 

law or equity at the date of the commencement of this suit, 
to wit, October 13th, 1879, as well as all the right, title, and interest 
of said defendant, The Life Association of America, or its policy- 
holders through said corporation to any and all real personal and 
mixed property, wherever the same may be, whether in this State or 
elsewhere, and to all rights, claims, and choses in action, whereso- 
ever and in whaisvever manner existing, as the same existed, be- 
longed to, or could be claimed by said defendant or its policy-holders 
through it at the date of the commencement of this suit as aforesaid 
or which have since then or shall hereafter accrue, be, and the same 
are hereby, vested in said William S. Relfe, as such superintendent 
of the insurance department of this State, and his successor and suc- 
cessors in said office of superintendent, for the use and benefit of the 
creditors and policy-holders of said defendant and such other per- 
sons as may be interested in the same. Milas ih 

It is further ordered, adjudged, and decreed that the said William 
S. Relfe, as superintendent of the insurance department, shall forth- 

with take ion of all the assets, books, papers, choses in 
126 action, cad effects of said defendant, whether situate in this. 
State or elsewhere, and proceed to collect, adjust, and settle 
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the debts and claims due said defendant, and that he may institute. 
maintain, and defend, either in his own name as superintendent of 
the insurance department of the State of Missouri, or in the name of 
the Life Association of America, where that shall be deemed by him 
advisable, any and all actions at law or suits in equity in the courts 
of this or of any other State or of the United States ——— the 
assets of said defendant or the rights and claims of its policy-holders 
through it, with power to prosecute, defend, and continue all suits 
brought by or against said defendant, whether heretofore or here- 
after commenced or whether in the name of said defendant or other- 
wise. 

It is further ordered by the court that Daniel M. Frost, Esquire, 
heretofore appointed by this court in this cause as agent to tempo- 
rarily take charge of the property of said defendant and to receive 
its oo and other income, be, and he is hereby, ordered forth- 
with to turn over and account to said William S. Relfe, as superin- 

tendent as aforesaid, all the property, premiums, and income 
127 belonging to said defendant which come into his hands as 

such agent, and that he furnish to said superintendent an 
itemized account of all his receipts as such agent, and file a copy of 
the same with the court in this cause, together with the receipt of 
said Relfe for all property, premiums, and income turned over to 
said Relfe by him, and that he forthwith deliver to said Relfe, as 
such superintendent, possession of all buildings, books, keys, papers, 
securities, moneys, and other property which have come into his 
hands as such agent. 

It is further ordered by the court that the said Life Association 
of America, by its proper officers and whomsoever else may have 

ession thereof, convey, assign, transfer, and deliver over to said 
illiam S. Relfe, as superintendent of the insurance department of 
the State of Missouri, upon his demand therefor, all the property, 
real, — and mixed, wheresover found or situated, whether in 
_ this State or elsewhere, and all contracts and all other legal and 
equitable interests, things in action, and other effects which belong 
to said defendant now or at the commencement of this suit, or 
which were held in trust for the said defendent, The the Life Asso- 
ciation of America, or in which it had any beneficial interest, 

128 then or now, in the same condition they were at the time of 
the commencement of this suit, and in which it has or had 

any such interest, and that said defendant deliver over in like 
manner all deeds, leases, bonds, mortgages, deeds of trust, books, 
vouchers, and such other evidences relating thereto. In case of 
failure for any reason on the part of the defendant to execute the 
proper legal and necessary transfers, deeds, and conveyances (but 
without prejudice to the right of the said — to proceed against the 
said defendant and all other persons as for contempt of court) this 
decree shall stand as such transfer and conveyance, and for the com- 
plete execution of such transfers and conveyances, but for no other 
purposes, the temporary injunction and the permanent injunction 
in this cause, so far as is necessary to enable such deeds, transfers, 
conveyances, assignments, and delivery to be made, are modified so 
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as to authorize the proper officers of the defendant to make the 
same as herein ordered and required. : 

It is further ordered, adjudged, and decreed by the court that the 
said William S. Relfe, as superintendent of the insurance depart- 

ment of the State of Missouri, his successor and successors 
129 in said office, forthwith proceed to the execution of the duties 

of the trust in the manner and according to and under the 
statutes of this State in such case made and provided; that he sell 
and dispose of the real estate and other property of said defendant 
subject to the approval of this court, and execute in his own name 
as such superintendent all necessary and proper conveyances of the 
same; that he pay out and distribute all money coming into his 
hands in the order of payment set forth in the statute, and that he 
keep accurate and itemized accounts of all receipts and expendi- 
tures in this behalf, and on the first day of each term of court to 
file in this court full reports of all his proceedings in this behalf, 
and he is at liberty from time to time to apply to this court for such 
orders, directions, decrees, and process as shall be necessary, for 
which purpose the record of this cause is kept open. 

And it is further ordered and adjudged that said plaintiff have 
and recover of and from the said defendant lis costs and charges 
in this behalf laid out, incurred, and expended, to be taxed and 
approved ‘by the court, and when so approved to be paid out of the 
assets of said defendant, as provided by law. 


130 STATE OF oe een ae 
City of St. Louis, : 


I, Chas. F. Vogel, clerk of the circuit court within and for the 
city of St. Louis, State of Missouri, do hereby certify that the fore- 
going is a full, true, and perfect copy of the decree rendered in said 
court on the 10th day of November, 1879, being one of the regular 
days of the October term, 1879, of said court, in a cause wherein 
William S. Relfe, as superintendent of the insurance department of 
Missouri, is plaintiff and The Life Association of America is defend- 
ant, as the same appears in the record of said court. 

Witness my hand and the seal of said court, at my office, in said 
city and State, this 28th day of June, 1884. 

[SEAL.] (Signed) CHAS. F. VOGEL, Clerk. 


STATE OF Bap ie 
City of St. Louis, 
I, Amos M. Thayer, presiding judge of the circuit court within 
and for the city of St. Louis, in the State of Missouri, do hereby 
certify that the attestation of Charles F. Vogel, clerk of said 
131 court, to the judgment, order, and decree of said court, as 
above written, is 1n due form. 
Given under my hand and private seal, at St. Louis aforesaid, this 
28th day of June, 1884. 
(Signed) AMOS M. THAYER, [szaL.] _ 
‘Judge of the Circuit Court of St. Louis, State of Missours. 
7—376 | 
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Exursit “D.” Policy of insurance on the life of William E. Ham- 
ilton, No. 2822, referred to and made part of the deposition of 
John F. Williams, superintendent, &c. 


The Life Association of America, in consideration of the represen- 
tations made to them in the application for 


Policy No. 2822. this policy of assurance, and of the sum of 
ro team eight hundred and seventy-seven xe dol- 
ys tocol $10,000. lars to them duly paid by William  Ham- 
Annual prem., $877.80. ilton, trustee, and of the annual payment 


er and 7. (1875) ~ a con sern* on or wen the erence 
“d & seventy. aay of July in every year during a term o 
— eee nine aetna the office of the Life Asso- 
ciation of America, in the city of St. Louis, 
Missouri, do assure the life of William Elijah Hamilton, of Shreve- 
port, in the parish of Caddo, State of Louisiana, in the amount of ten 
thousand dollars. . 
132 And the said association do hereby covenant and agree to 
pay the said amount at their office, in the city of St. Louis, to 
lijah Hamilton or assigns,on the fourteenth day of July, 
A. D. eighteen hundred and eighty-four; or, if the insured shall die 
previously, in sixty days, after due notice and proof of death, to his 
children, Fanny Noomis, Carrie Bryan, Pinnie Chaffe, John Clinton, 
and William Edward Hamilton, or their legal guardian, in case they 
are under age, or their executors, administrators, or assigns, all in- 
debtedness to the association being first deducted therefrom. 

And the said association do further agree that if, after having re- 
ceived two or more annual premiums, the said assured shall fail to 
make payment of any other premium when due; or, if he shall fail 
to pay the interest on any lien which may exist against said policy, 
then and in either of such cases this policy shall by virtue of said 
failure to pay become a paid-up policy for a sum equal only to as 
many tenth parts of the sum hereby assured as there shall have been 
annual premiums paid, said commuted policy being subject to all 
: the conditions, liens, and liabilities of this policy: 

133 Provided, however, That if this policy should be commuted 

in the manner above set forth it shall become the duty of 
the party or parties beneficially interested therein to pay to said 
association, at their office in St. Louis, all such liens, forbearances, 
or credits as may exist against this policy on account of the pre- 
mium on same, or to furnish said association with a satisfactory 
promissory note, bearing interest at the rate of ten per cent. per an- 
num, of the aggregate amount of such liens of forbearances ; and if 
any default shall be made in such promissory notes or the payment 
of interest thereon said commuted policy, with all sums of money 
which may have been paid on account of same, shall be forfeited to 
said association. 

And it also understood and agreed that the person whose life is 
the subject of this assurance is permitted and limited to reside and 
travel by the usual modes of conveyance between the 25th and 60th 
degrees of north latitude and the 125th degree of longitude west 
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and the 40th degree of longitude east of Greenwich, excepting that 
between the Ist of July and the Ist of November he shall not pass 

south of the — degree of north latitude: Provided always, 
134 That in case the said person whose life is the subject of this 

assurance shall at any time pass beyond the above-described 
limits or be personally engaged in blasting, mining, submarine oper- 
ations, or the production of highly inflam-able or explosive sub- 
stances, or in working or managing a steam-engine in any capacity, 
or as a mariner, engineer, fireman, conductor, or laborer in any ca- 
pacity upon any sea, sound, inlet, river, lake, or railroad, or shall 
enter any military or naval service whatsoever (the militia when 
not in active service excepted) without the consent of this associa- 
tion, in each or either of the foreign cases previously given in writ- 
ing, or if he shall die in consequence of the violation of the laws 
of any government, or if any declaration made in the application 
for this policy, and upon the faith of which it is issued, shall be 
found in any material respect untrue or any material fact suppressed 
or concealed, then and in every such case this policy shall be null 
and void. 

If this policy be assigned or held as security written notice shall 

be given within sixty days to this association, and due proof of 

interest produced with proof of death. 
135 In testimony whereof the said association has caused these 

presents to be signed by its president and secretary and its 
corporate seal to be hereto affixed this fourteenth day of July, A. D. 
1869. 

[SEAL. ] (Signed) H. W. HOUGH, 
President. 


1€e- 
(Signed) J. P. THOMPSON, Secretary. 
[$1.00 int. rev. stamp affixed. ] 


Agents of this association are not permitted in any case to make, 
alter, or discharge contracts; they are authorized to receive pre- 
miums, when due, on presenting a printed ‘receipt signed by the 
president and secretary. 


| (Endorsed.) 
The Holder of Policy No. 2822 in Account with the Life Association of 
America. 
Dr. Cr. 
Date. Loans. | Amount. Date. Divid’s. Am’t. 


1869. 
Jan’y 14] To cash loan.---. 292 00 By dividend. 
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Agreement Annexed to Foregoing Policy. 


Agreement respecting policy No. 2822 of the Life Association of — 


America on the life of Wm. E. Hamilton. 


The parties to this agreement are the owner of the above- 
136 designated policy (hereinafter called “this policy”) and the 
' Life Association of America (hereinafter called “ the associa- 
tion ”). 

In \cachdacathsin of the reduction below named in the amount of 
premiums payable on this policy and of the special dividends to be 
allotted. on this policy, the owner of this policy the owner of this 

licy hereby agree- that the amount insured under this policy shall 
be reduced one-fourth—that is to say, said amount shall be seven 
thousand five hundred dollars, and the remainder of the sum ex- 

ressed in this policy, namely, the sum of two thousand five hun- 
red dollars, is hereby released, surrender-, and discharged. 

This association agrees that the premiums payable on this policy 
shall be reduced one-fourth, namely, that the premium shall herein- 
after be payable at the rate of six hundred and fifty-eight 35, dol- 
lars per annum, payable in the manner and at the times provided 
in this policy for the payment of seep v ewe 

The association further agrees that this policy shall be entitled to 

share in special dividends (subject to the conditions next 
137 _—si+ihereinafter stated) until in all such dividends shall have 

amounted to the sum of sixteen hundred and thirty-five 5 
dollars, being the net value of the amount of insurance above re- 
leased, surrendered, and discharged. 


Conditions of Special Dividends. 


The surplus of the association hereafter produced on policies now 
in force shall be first appropriated toward the payment of the net 
values of one-fourth of the insurances under those policies which 
shall have been reduced one-fourth before any payment from such 
surplus be made on policies not so reduced. 

A policy reserve at four per centum interest shall be maintained 
before any returns of surplus be made. If this policy terminate by. 
maturity and settlement, and not otherwise, the special dividends 
shall thereafter continue until in all the amount paid shall be as 
above stated. 

In case the policies of the association, taken together, be deter- 
mined by an process of law or equity, then the interest of this policy 
in the funds of the association shall include the net value (sixteen 
hundred and thirty-five and 4%, dollars) above specified, less any 

special dividends that may have been paid. 
138 This agreement shall, with this policy, taken together, be 
construed as one instrument, and this policy shall be taken 
in all respects as if it had been originally ineediie the sum of seven 
thousand five hundred dollars; and also any commuted or paid-up 
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or extended insurance on account of this policy shall be treated as 
hereby reduced one-fourth proportionately to the reduction of the 
sum insured in this policy. 
This agreement shall take effect from and after the date of its exe- 
cution. 
Executed this third day of December, 1877, by the owner of the 
above-designated policy and the Life Association of America. 
(Signed) H. W. HOUGH, President. 
(Signed) J. S. PIERCE, Secretary. 


Exursit “E.” Petition of William E. Hamilton, referred to and 
se part of the deposition of John F. Williams, superintend- 
ent, we. 


In the St. Louis Circuit Court. 
In the Matter of THe Lire Association or America, Dissolved. 


Case No. 51556. 


139 William E. Hamilton claim- that, as a creditor of the Life 
Association of America, that said claim is founded on a policy 

issued by said company, dated 14th day of July, 1869, numbered 
class A, 2822, class A, 2278, and herewith filed, insuring the life of 
Wm. E. Hamilton in the sum of ten thousand dollars in favor of 
and payable to his children in event of death before it- maturity, 
and to him if living July 14th, 1884, and claimant aver- that he is 
legally entitled to receive’ the net value which said policy had on 
the 10th day of November, 1879, which — pray- may be allowed. 
He is due said Life Association of America $3,850, with 8% int. 
from 11th March, 1879, as per note, and claims same as an offset 
against said $10,000 policy. The one-fourth deduction made on 
said policy Dec. 7th, 1877, we claim to be a fraud and obtained 
consent from representations that were not facts; hence claim 
value of entire policy, $10,000, from facts. The one-fourth was a 
fraud and a failure, and the reduction of which did not keep the 


Co. intact. 
(Signed) WM. E. HAMILTON, Claimant. 


Post office, Shreveport, Bossier parish, Louisiana. 
140 (Endorsed :) Approved for $5,047.05. (Signed) W.S. Relfe, 
sup’t. 
Copy of Order. 
In the Matter of the Lire AssocraTIon or AMERICA, Dissolved. 


NovEMBER 261TH, 1879. 
It is ordered by the court that B. Gratz Brown, Esquire, be, and 
he is hereby, appointed by the court commissioner in this cause, 
and as such commissioner to hear and report upon any claim or 
claims against the Life Association of America hereafter specifically 
referred to him by the court. 
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_  Itis further ordered that all persons holding policy or other claims 
against the Life Association of America shall, in the first instance, 
present the same to the superintendent of the insurance depart- 
ment in charge of said association; that said superintendent shall 
endorse on each claim so presented his approval or disapproval of 
the same in whole or in part. If he oe said claim or any 
part thereof he shall endorse his reasons therefor on said claim; said 
superintendent shall report all claims presented to him, with his 
action thereon, to this court for its action. 
141 If the court disapproves of the action of said superintendent 
or if the owner of the claim objects to the action of the said 
superintendent, said claim may be referred to the commissioner 
above named, who shall, first giving the said superintendent as well 
as the holder of said claim or his attorney of record at least three 
days’ notice of the time and place when he will hear the same, forth- 
with proceed to hear and examine into said claim and shall report 
his action thereon to the court. Either party may have three days 
after filing of said report in which to except to the same. 


Exuisit “F.” “Copy of sections 2, 4, 50, 51, and 52 of the charter 
of 1869 of said Life Association of America, which were in force 
March 11th, 1870, showing the character of the organization and 
its authority to make loans,” referred to and made part of the depo- 
sition of John F. Williams, superintendent, &c. 


Section 2. This corporation shall have power and authority to 
make and issue policies of insurance on the lives of individuals, and 
to buy, sell, grant, and otherwise acquire and dispose of the 
142 same, “also to buy, sell, grant, and otherwise acquire, — and 
of endowments and annuities of every description in the lives, 
both of infants and adults, and in general to do and perform every 
act and thing which may be lawfully done and performed by mu- 
tual life assurance companies incorporated under and by the 
authority of an act of the General Assembly of the State of Mis- 
souri, entitled “An act for the incorporation and regulation of life 
assurance companies,” approved March 10th, 1869: Provided, how- 
ever, That no form of policy shall be issued which shall not be open 
alike to all persons who are fit subjects for assurance. 
* * * * * * * 


Sec. 4. This corporation shall transact business on the mutual 
plan only, and each policy-holder shall be a member, and when dul 
qualified shall be eligible to every office of the company, and shall 
be entitled to participate equitably in the government, earnings, 
and surplus of the same, and in all other privileges and advantages 


connected herewith. 
* ok ok * x * * 


Sec. 50. The manner of making loans and investments shall be in 
accordance with such regulations regarding the examination 

143 _ _—s off titles, estimation of values, and forms of conveyance as 
a Siete be from time to time adopted by the general board of 
irectors. 


ERR PREP ey. 
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Sec. 51. The net present value of the liabilities of the company 
under policies issued to members of each department, as fixed by 
the standard of valuation of the company, shall be invested and 
kept invested within such department: Provided, however, That no 
such investment shall be made except in the manner and upon the 
securities provided in section 52. 

Sec. 52. The board of directors of each department shall loan the 
money to be invested in said department by the provisions of the 
fifty-first section of this charter as the same shall be realized: Pro- 
vided, That no such loan shall be made except upon a majority vote 
of the department board of directors and subject to the provisions of 
the fiftieth section, and unless the payment of the money so loaned 
be secured by policies of the company for an amount not to exceed 
ninety per cent. of the net present value of such policies as fixed by 
the standard of valuations of the company or by mortgage or deeds 

of trust upon unincumbered real estate, worth at least three 
144 | times the amount loaned thereon, and unless such real estate 

shall be situated within such limits as shall be designated by 
the general board of directors; and provided further that if the 
money to be loaned within such department cannot be loaned 
within such department on the securities mentioned in this seciion 
or upon such terms or at such rate of interest as shall be satisfac- 
tory to the general board of directors within thirty days after the 
money shall have been reported as received at tlhe department office, 
then it shall be the duty of the treasurer of the department to forward 
said money to the treasurer of the company, at St. Louis, to be in- 
vested only in loans to parties residing within the department from 
which the same shall have been derived, provided the proper securi- 
ties can be obtained from such parties; otherwise to be invested as 
the general board of directors may deem proper. 


Exuisit “G.” Report of the actuary showing the data and history 
of the policy as shown by the records of the company, re- 

145 ferred to and ma part of the deposition of John F. Wil- 
liams, sup’t, &c. 


STaTE OF MissouRI, INSURANCE DEPARTMENT, 
St. Louis, June 28th, 1884. 


Hon. John F. Williams, superintendent ins. dep’t, Mo.: 


On July 14th, 1869, the Life Association of America issued its pol- 
icy of endowment insurance on the life of William E. Hamilton, of 
Shreveport, Louisiana, payable ... fifteen years to the insured, or, at 
previous death of the insured, to Fannie N., Carrie B., PinnieC., John 
C., and William E. Hamilton, children of the insured, or to their 
legal guardian—policy No. 2822. Hamilton’s age at issue of policy 
was 41 years; the ainount was $10,000; the premium was $585.80 
cash and $292 premium note, at 8% interest, in advance, premiums 
to be paid up in ten years. 
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Premiums were paid upon this policy as follows: 

1869. Cash pr., $585.80; int., $23.36, on note for $292. 

1870. “ 585.80; “ 46.72, “ “ 584. 

1871. “ 585.80; “ 5480, “ “ 685,dividend of 

$191 having been applied on note in 1871. 
146 1872.—Cash pr’m, $585.80; int., 74.72, on note for $930.25, 
a dividend of $46.75 having been applied on notes in 1872. 
1873.—Cash pr., $585.80; interest, $99.78, on notes for $1,222.25. 
No dividend was declared in 1873. 

1874.—Cash pr., $585.80; interest, $109.88, on notes for $1,373.50. 
A dividend of $140.75 was declared and applied on notes in 1874. 

1875.—Cash pr’m, $585.80; interest, $129.69, on notes for $1,621.10; 
a dividend of $44.40 applied on note in 1875. 

1876.—Cash pr’m, $585; int., $148.95, on notes for 1,861.90, a divi- 
dend of $51.20 having been applied on notes for 1876. 

1877.—Cash prem., $585.80; interest, $172.31, on notes for $2,153.90; 
no dividend in 1877. 

In Dec., 1877, the policy, by agreement with Hamilton, was scaled 
or reduced to $7,500, and the annual cash premium and annual pre- 
mium note also reduced one-fourth, the purpose being that if the 
company should recover from its impaired condition or should be 
determined by process of law the policy should be treated, as to the 
value of the one-fourth reduced, as if it had not been scaled or re- 

duced. The policy was not surrendered, and there was no 
147 __value of the policy considered, because there was no new pol- 

icy issued, the original policy remaining in force exactly as 
before except as to its reduced amount. 

In 1878 Hamilton paid cash $439.35 for premiums and $189.83 
for interest on note of $2,372.90. 

ao completed the ten premiums. Interest on notes was paid in 
1879. 


Recapitulation. 
1869. Tot. cash, $609.16; annual note, $292; ‘ total note, $292. 
1870. a 632.52 ; a 292 ; “ 584. 
1871. ee 640.60 ; a 292, 191 div’d; “ 685 
1872. 6 660.22; | 292, 46.75; as 930.25. 
1878. ee 683.58 ; oe 292 (no div’d); “1,222.26. 
1874. oe 695.68 ; 292, 140.75; “1,878.50. 
1875. ae 715.49 ; “ 292, 44.40 ; «1,621.10. 
1876. 66 734.75 ; ae 292, 51.20; 6 1,861.90. 
1877. 2 758.11; " 292 (no div’d) ; “2,158.90. 
1878. es 629.18 ; ae 219 = “2,872.90. 
1879. 6“ 189.83, being interest on outstanding note of 2,372.90. 


The record does not disclose the exact date of these payments, that 

being upon the agent’s reports, which are not Prsnrsac! <4 but credits 
are duly given upon the anniversaries of the payments. 

148 The value of the policy on November 10th, 1879, the date 
of the dissolution of the company by order of court, was, of 

the whole $10,000.00, $7,779.95, from which deduction outstanding 

note of $2,372.90 left $5,407.05 as the net value, and which amount 
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was allowed by the commissioner and approved by the circuit court 
of St. Louis. 
(Signed) AUG. F. HARVEY, 
Actuary Ins. Dep’t of Mo. 


149 Amended Charter of the Life Association of America, Approved 
July 12th, 1877, Referred to and Made Part of Complainant’s 
Note of Evidence and Filed July 5th, 1884. 


Section 1. The name of this corporation shall be “ Life Associa- 
tion of America,” and by this name it shall have succession for the 
period of nine hundred and ninety-nine years. It shall be herein- 
after referred to asthe association. Its principal office for the trans- 
action of business shall be located in the city of St. Louis, State of 
Missouri, and shall be hereinafter referred to as the general office. 

Sec. 2. The association shall have power and authority to make 
and issue, buy, sell, grant, and otherwise acquire and dispose of in- 
surance endowments, annuities, and contracts of every description 
depending on the duration of human lives, and in general to du and 
perform every act and thing which may be lawfully done and per- 
formed by life insurance companies in the State of Missouri. 

Sec. 3. The business of the association shall be transacted on the 

mutual plan, but non-participating policies may be issued 
150 as hereinafter provided. Each mutual policy-holder shall be 

a member of the association, and shall when duly qualified 
be eligible to any office thereof. ; 

Src. 4. The corporate powers of the association shall be exercised 
by a board of directors, forty-five in number, to be called the gen- 
eral board of directors, and to be constituted in the manner follow- 
ing: Fifteen members, citizens of Missouri, shall be elected as pro- 
vided in section six hereof; the remaining thirty directors shall be 
the presidents of the department boards of the thirty departments 
organized under this charter, each such presidents to be ez officio a 
member of the general board of directors: Provided, however, That 
the presidents of departments formed after any election shall not be- 
come members of said board until its next annual election; and 
if at any time, from lack of organization of the full number of de- 
partments or for any other reason, there shall not be thirty ex officio 
directors, qualified as such, the vacancies in the general board shall 

be filled as provided in section six of this charter. 
151 Sec. 5. The general board of directors shall establish and 

conduct the business of the association within all the States 
and Territories of the United States wherever in their judgment 
the interests of the association may require; and in each State 
or Territory in which it shall transact business there may be 
organized departments of the association. The general board of 
directors shall prescribe the rights, powers, and privileges of 
the several departments; shall provide for the manner of their 
organization ; shall determine their names and territorial limits; 
shall determine the number and times and modes of. election 
of their directors and the number and titles of their officers; 

8—376 
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and, in general, shall establish rules and regulations for the con- 
ducting of the business in all respects in or by departments: Pro- 
vided, That no present existing rule regulating the conducting of 
the business of any department now in active operation shall be 
changed by the general board of directors except with the concur- 
rence of the board of directors of such department. All by-laws, 
rules, and regulations for the government of the business of 

152 _‘ the association shall be also established by the general board 
of directors; said board shall appoint and organize for every 
department when created a board of trustees, to be known as 
the board of trustees of said department. The general board 
of directors shall fix the number of trustees of which said board 
shal! consist, and may at any time increase or may diminish the 
number when vacancies occur, or may fill such vacancies. Every 
trustee when duly elected and commissioned shall continue to 
be a trustee so long as the insurance required to constitute him 
a trustee shall be continued in force by the payment of the 
premiums, unless he shall previously resign or shall cease to reside 
within the territorial limits of the department, or shall be removed 
by the general board of directors for conduct injurious to the asso- 
_ ciation, of which the general board of directors shall be the judge. 
Sec. 6. Five directors of the general board shall be elected, to 
serve for the term of three years each, at a meeting to be held at the 
general office of the association in the city of St. Louis on the Tues- 


day preceeding the third Wednesday in the month of May of — 


153 each year; notice of such election shall be published as re- 
quired by law. At each such election the voting shall be by 
ballot, and each member of the association shall be entitled to cast 
one vote, and in addition thereto one vote for every one hundred 
dollars of the net present terminal value of his policy or policies (at 
the end of the policy year current on December 31st preceeding), as 
fixed by the standard of valuation of the association, and such votes 
may be cast by proxy, subject to the provisions of an act of the 
General Assembly of the State of Missouri entitled “An act for the 
incorporation and regulation of life assurance companies,” approved 
March 10th, 1869, and of such by-laws, not inconsistent with said 
act, as may from time to time be made by the general board of 
directors. All vacancies in said board, however caused, shall be 
filled by the board. Elected members of all boards of directors shal! 
serve until their successors shall have been duly elected, qualified, 
and shall have signified their acceptance of office. 
154 Suc. 7. The present elected members of the general board 
of directors shall serve until the expir’g of the several terms 
for which they were elected, and the present officers of the associa- 
tion and of the various departments thereof shall continue in office 
until the next regular election, or until their successors shall have 
been duly elected and shall have signified their acceptance of office. 
Sec. 8. The general board of directors shall hold a regular meet- 
ing on the third Wednesday of each month. The president or the 
secretary of the association may call a special meeting of the board 
at any time, and shall do so on the written request of any five mem- 
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bers of the board. Such meeting shall be called by notice, statin 
the time and place of the meeting, a copy of which notice, addr 
to each elected member of the board, shall be mailed to him or left 
at his usual place of residence or business at least twenty-four hours 
before the time appointed for such meeting, but notice may be given 
and the meeting held on one and the same day, provided a majority 
of the fifteen elected directors acknowledge receipt of notice 
of such meeting. At any meeting a majority of the fifteen 
155 members elected under the sixth section of this charter, with 
such of the other members of the board as may be present, 
shall constitute a quorum, and no business can be transacted at any 
meeting of the board unless a majority of said fifteen members — 
present. | 

Sec. 9. The officers of the association shall be a president and one 
or more vice-presidents, a secretary, treasurer, actuary, medical 
officer, attorney, and such other officer as may be necessary for the 
transaction of the business. 

The president and vice-president of the association shall be elected 
annually by the general board of directors from among the elected 
members thereof at a meeting to be held the day following the elec- 
tion of the general board of directors. They shall hold office for one 
ee and until their successors shall have been duly elected and shall 

ave signified to said board their acceptance of office. The other 

officers of the association shall be elected by the same board at a 

regular meeting or at any special meeting called for that pur- 

156 _ pose, and shall hold office during the pleasure of the board. 

The compensation of all the offivers and employees of the 
association shall be fixed by the general board of directors. 

Sec. 10. All policies of insurance, endowments, annuities, and con- 
tracts of every kind shall be signed by the president and the secre- 
tary and shall be sealed with the seal of the association. 

Sec. 11. All assets, including the moneys, notes, bonds, mortgages, 
deeds of trust, and other securities of the association, shall be under 
the control of the general board of directors and in the custody of 
the treasurer or of such other person or persons as the general board 
of directors may appoint. 

Sec. 12. All loans and investments shall be made in accordance 
with such regulations regarding the examination of titles, estimates 
of values, and forms of conveyance as may be from time to time 
adopted by the general board of directors, but no loans shall be 
made upon the security of real estate for an amount exceeding one- 

half its value. 
157 Sec. 13. There shall be loaned (and kept loaned) in each 

department a sum equal to two-thirds of the net present 
terminal value or premium reserve (taken at the end of the pre- 
ceeding policy year and computed by a net valuation at four per 
centum yearly interest and the table of mortality designated by the 
general board of directors) of all participating premium paying 
whole life and endéwment insurance policies in force upon the lives 
of persons resident within such departments: Provided, however, 
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That no loans shall be made except in the manner and upon the 
securities provided in section fourteen hereof. 

Sec. 14. The board of directors of each departinent shall loan the 
money to be invested in said department by the provisions of the 
thirteenth section hereof: Provided, That nosuch loan shall be made 
except by approval of the majority vote of the department board of 
directors and subject to the provisions of the twelfth section hereof 
and unless the payment of the money so loaned be secured by mort- 
gages or deeds of trust upon unincumbered real estate worth at 

least three times the amount loaned tlereon and situated 
158 within such limits as shall be designated by the general 

board of directors: And provided, further That if the money to 
be loaned within any department cannot be immediately loaned 
within such department on the securities mentioned in this section 
or upon such terms and at such rate of interest as shall be satisfac- 
tory to the general board of directors, then until such loans can be 
so made such money shall be loaned or invested by the general board 
of directors under the provisions of the following section. 

Sec. 15. The money and funds of the association not loaned under 
the’ provisions of the preceding section shall, subject to the pro- 
visions of section twelve, be invested in or loaned upon treasury 
notes or bonds of the United States, or bonds of any State of 
the United States, or city or county bonds, or notes or bonds 
secured by mortgages or deeds of trust on unincumbered real estate, 

or upon such other good and sufficient security as the general 
159 boardof directors may authorize: Provided, That no loans 
shall be made on personal security only. 

Sec. 16. The general board of directors shall appoint an attorney 
for each department, and no loan shall be made within such de- 
partment except upon the approval in writing of such attorney. 

Sec. 17. The association shall have power to grant non-partici- 
pating policies of insurance, endowment-, annuities, or any and all 
other description of contracts depending on the duration of human 
life, and all such policies and contracts shall be expressed to be 
non-participating, and the holder of any such policy or contract 
shall not thereby be held to be a member of the association or en- 
titled to any share in its earnings, surplus, or profits. - 

Src. 18. No licy-holder shall be personally responsible for debt, 
loss, or other liability or obligation of the association ; nor shall 
any director or trustee be responsible except for such funds and 

property of the association as may come into his possession. 
160 Sec. 19. Nothing in this charter shall be so construed as 

to prevent the association from doing business through 
agents, resident trustees, or branch board- of trustees in any State 
or Territory or part of a State or Territory not created a depart- 
ment, and the number of departments shall not exceed thirty. 

Sec. 20. It shall be the duty of the general board of directors to 
cause to be prepared and published as soon as practicable after the 
first day of January in each year a statement of the business trans- 

‘actions of the association during the year ending December thirty- 
_ first preceeding and of its condition on that day. Such statement 


_—— 
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shall exhibit a detailed account of receipts and disbursements and 
full schedules of assets and liabilities, including in the latter an 
amount equal to the reserve or net value of all — in force by 
such table of mortality as the general board of directors may pre- 
scribe, with four per centum yearly interest. From the sur- 
161 _ _—spitus, if any, existing over all liabilities shown by a state- 
ment as aforesaid for the calendar year the general bourd of 
directors may, in its discretion, order a distribution to be made of 
such amount as they may deem advisable. Theshare of each mem- 
ber participating in the surplus divided shall be proportionate to 
the surplus contributed thereto by his own policy, making a just 
and equitable allowance for interest, mortality, and expenses, and 
anata se the terms and conditions of the policy, and such share 
shall be paid or applied on his policy or its anniversary next follow- 
ing such distribution (unless otherwise provided in the policy). The 
general board of directors shall have power to grant additional 
temporary insurance (for one year) on any participating policy to 
an amount not exceeding twenty five per cent. of the sum insured 
on the policy. Such additional insurance may be renewed from 
year to year or may be agreed to be continued by yearly renewal 
for a term of five years or ten years. 
162 Sec. 21. All existing rules and regulations inconsistent 
with this charter and all former charters of the association 
are hereby rescinded, and this charter shall be subjeet to amend- 
ment in the manner prescribed in section fifteen (15) of an act of 
the General Assembly of the State of Missouri, approved March 
tenth, 1869, entitled “An act for the incorporation and regulation of 
life assurance companies.” At all meetings held for the purpose of 
voting on amendments to this charter each member shall be en- 
titled to vote in the manner set forth in the third sentence of the 
sixth section hereof. , 


_ INSURANCE DEPARTMENT, STATE OF MIssouURI. 


I, John F. Williams, superintendent of the insurance department 
of the State of Missouri, do hereby certify that I have compared the 
foregoing copy of the amended charter of the Life Association of . 
America with the original on file in this department, and that the 
same is a correct transcript therefrom and of the whole of said 
original. 

In witness whereof I have hereunto set my hand and affixed my 
official seal, at city of St. Lonis, this 27th April, A. D. 1881. 

[sEAL.] (Signed) JOHN F. WILLIAMS, Sup’t. 
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163 Amended Charter of The Life Association of America, Approved 
September 30th, 1872, Referred to and Made Part of Com- 
plainant’s Note of Evidence and Filed July 5th, 1884. 


(Copy.) 


INSURANCE DEPARTMENT, STATE OF MissouRI, 
Sr. Louris, Mo., September 30, 1872. 
It is hereby certified that the Life Association of America, a life 
assurance company organized under the laws of this State and 
located at St. Louis, has amended its charter in accordance with the 
provision of section 15 of an act of the General Assembly of the 


* State of Missouri, entitled “An act for the incorporation and regula- 


tion of life assurance companies,” approved March 10th, 1869, and 
pursuant to the same section of the said act the Life Association of 
ae is hereby authorized to transact business under its amended 
chatter. 
In testimony whereof I, Miles Sells, superintendent of the insur- 
ance department of the State of Missouri, have hereunto set my 
hand and official seal the day and year first above mentioned. 
164 [SEAL. ] (Signed) MILES SELLS, 
Superintendent. 


Amended Charter of The Life Association of America. 


SecTION 1. The name of this corporation shall be “ Life Associa- 
tion of America,” and by this name it shall have succession for the 
period of nine hundred and ninety-five years. Its principal office 
for the transaction of business shall be located in the city of St. 
Louis, State of Missouri, and shall be hereinafter referred to as the 
general office. 

Sec. 2. This corporation shall have power and authority to make 
and issue, buy, wg and grant, and otherwise acquire and dispose of, 
policies of assurance, endowments, annuities, ad contracts of every 
description depending on the duration of human lives, and in gen- 
eral to do and perform every act and thing which may be lawfully 
done and performed by companies incorporated under and by the 
authority of an act of the General phase of the State of Missouri, 

entitled “An act for the incorporation and regulation of life 
165 assurance companies,” approved March 10th, 1869. 

Sec. 3. The business of this corporation shall be transacted 
on the mutual plan, except that non-participating policies may be 
issued as hereinafter provided. Each mutual policy-holder shall be a 
member of the corporation, and shall, when duly qualified, be eligi- 
ble to any office thereof. 

Src. 4. The corporate powers of the association shall be exercised 
by a board of directors, sixty in number, to be called the general 
board of directors, and to be constituted in the manner following : 
Fifteen members, citizens of Missouri, shall be elected, as provided 


In sections five and six hereof; the remaining forty-five directors 
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shall be the presidents of the department boards of the forty-five de- 
partments organized or to be organized under this charter, each such 
resident being ez officio a member of the general board of directors: 
Provided, however, That the presidents of such departments as shall 
be formed after any election shall not become ez officio mem- 
166 __ bers of said board until its next annual election ; and if at 
any time, from lack of organization of the full number of de- 
partments or for any other reason, there shall not be forty-five ex 
officio directors qualified as such the vacancies in the general board 
shall be filled as provided in the last clause of section five hereof. 
The general board of directors shall establish and conduct the busi- 
ness of said corporation within all the States and Territories of the 
United States and in foreign countries as soon as in their judgment 
the interests of said corporation may require; and in each State, 
Territory, or foreign country in which it shall transact business there 
may be organized departments and branches of the association in 
the manner and with the rights, powers, and privileges hereinafter 
provided, and for that purpose the general board of directors may 
appoint such subordinate officers and agents as in their judgment 
the business of the corporation may require. 
Sec. 5. An election of directors of the general board shall 
167 be made at a meeting to be held at the office of the associa- 
tion in the city of St. Louis on the Tuesday preceding the 
third Wednesday in the month of March of each. year. Notice of 
such election shall be published once each week or oftener, for four 
weeks preceding such election,in a newspaper of general circulation 
published in each town or city where a depnttneilla office is located. 
At all such elections the voting shall be by ballot, and each member 
of the association shall be entitled to cast one vote, and in addition 
thereto one vote for every one hundred dollars of the net present 
value of his policy or policies on December 31st preceding, as fixed 
by the standard of valuation of the association. Any person legally 
entitled to vote at any meeting of the association may cast his vote 
by proxy, subject to the provisions of an act of the General Assem- 
bly of the State of Missouri, entitled “An act for the incorporation 
and regulation of life assurance companies,” approved March 
168 10,1869, and of such by-laws not inconsistent with the same as 
may from time to time be made by the general board of di- 
rectors. All vacancies in said board, whether caused by death, res- 
ignation, or otherwise, shall be filled by the board for the time re- 
maining until the next following election. 

Sec. 6. At the first election held under this charter five directors 
shall be elected to serve for the term of one year each, five for the 
term of two years each, and five for the term of three years each ; 
and, at oak succeeding annual election, five directors shall be 
elected to serve for the term of three years each. Jas. H. Britton, T. 
J. Bartholow, Carlos S. Greeley, L. D. Dameron, W. C. Kennett, H. 
J. Spaunhorst, Henry W. Hough, Robert Barth, Felix Coste, E. G. 
Obear, Jno. T. Douglas, E. O. Stanard, Geo. H. Loker, James L. 
Minor, and Geo. H. Barckhartt shal! serve as elected directors until 
the first election provided for in this charter, on the third Tuesday 
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of March, 1873, or until their successors shall have been duly elected 
and shall have signified their acceptance of office. 

169 Sec. 7. No person shall be eligible to membership of any 
board of directors unless there shall be an assurance in the 

association on his life or in his name for an amount not less than 

ten thousand dollars. 

Sec. 8. The general board of directors shall hold a regular meet- 
ing on the third Wednesday of each month. The president or sec- 
retary of the association may call a special meeting of the board at 
any time, and shall do so on the written request at any time of any 
five members of the board, by notice, stating the time and place of 
the meeting, a copy of which, addressed to each elected member of 
the board, shall be mailed to him or left at his usual place of resi- 
dence or business office at least twenty-four hours before the time 
appointed for such meeting. 

At any meeting a majority of the fifteen members elected under 
the fifth and sixth sections of this charter, with such of the other 
members of the board as may be present, shall constitute a quorum, 

and no business can be transacted at any meeting of said 
170 board unless a majority of said fifteen elected members be pres- 
ent. 

Sec. 9. The officers of this corporation shall be a president and 
one or more vice-presidents, a secretary, actuary, treasurer, medical 
officer, attorney, and such other officers as may be necessary for the 
transaction of the business. The president and vice-president of the 
association shall be elected annually by the general board of di- 
rectors, from among the elected members thereof, at a meeting to be 
held on the day following the election of the general board of di- 
rectors. They shall hold office for one year and until their suc- 
cessors shall have been duly elected and shall have signified to said 
_ board their acceptance of office. The other officers of the associa- 
tion shall be elected by the same board at a regular meeting or at 
any special meeting called for that purpose, and shall hold office 
during the pleasure of the board. The compensation of all officers 
and employés of the association shall be fixed by said board of di- 
rectors. : ; 

Sec. 10. The present officers of this corporation and of 

171 =the various departments thereof shall continue in office until 
the next regular election, or until their successors shall have 

been duly elected and shall have signified their acceptance of office. 

Sec. 11. The genera] board of directors may create departments 
of the association and designate the territory to be included within 
the same and the names by which they shall each be known, and. 
whenever they shall judge proper may change the extent and 
boundaries of the same. Said board shall appoint and organize for 
every department when created a board of trustees, to be known as 
the board of trustees of said department. The general board of 
directors shall designate the number of trustees of which said board 
shall consist, and may at any time increase the same, or may di- 
minish the number when vacancies occur, or may fill such vacan- 
Ces. 


i 
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Sec. 12. No person: shall be eligible to membership of a depart- 
ment board of trustees unless there shall be an assurance in the 
association on his life or in his name for an amount not less 
172 than ten thousand dollars, and unless he shall be a resident 
of such department. Every trustee when duly elected and 
commissioned shall continue to be a trustee so long as such assur- 
ance of ten thousand dollars (or of five thousand dollars in case of 
a resident trustee) shall be kept in force, unless he shall previously 
resign or be removed by the general board of directors for conduct 
injurious to the association. 

Sec. 13. The board of trustees of each department shall annually, 
at a regular meeting to be held on the second Tuesday in the month 
of January, elect by ballot from among their own number a board 
of directors, which shall be known as the board of directors of said 
department, and shall consist of thirteen members, five of whom 
shall constitute a quorum for the transaction of business. At such 
election, and upon all other occasions where the members of the 
board of trustees shall have the right to vote, each trustee shall have 
one vote. 

Src. 14. The officers of each department board of directors 
173 shall be a president, vice-president, and secretary. The presi- 
dent and vice-president of each department shall be elected an- 
nually by the department board of directors from among their own 
number at their first regular meeting, which shall be held in Janu- 
ary of each year, after the annual election of said board. They shall 
hold office for one year and until their successors shall have been duly 
elected and shall have signified their acceptance of office. They 
shall be subject to masonite: however, by a three-fourths majority of 
said board. The secretary shall be appointed by the general board 
of directors. 

Sec. 15. The department board of directors may annually elect 
a treasurer, who shall, before entering upon the duties of his office, 
be approved by the general board of directors. He shall credit to 
the “ Life Association of America” all moneys of the corporation 
coming into his hands, which shall be subject to the order of the 
association, and he shall, upon the tenth day of each month, remit 
to the treasurer of the association the balance remaining in his 
hands upon that day. He shall give a bond to the association for 

the faithful performance of his duties. In case no treasurer 
174 should be elected by the department board of directors the 

general board of directors shall designate a depository in the 
place where the department board is located to receive the funds of 
the association. 

Sec. 16. There shall be in each department a supervising agent, 
who shall be known as the general manager of said department, 
and who shall have the care and management of the business of 
the department under the direction of the general board of directors. 
The general manager of the department shall be appointed by the 
general board of directors. He shall be paid by and shall be re- 
sponsible to them and shall hold office during the pleasure of said 
board. ee pe be the executive officer of the department and 
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general board of directors in the organization of branch boards of 
trustees. He shall deposit daily with the treasurer or depository of 
the department all moneys of the association coming into his pos- 
session after deducting therefrom such disbursements as may be 
authorized in writing by the general board. 

Sec. 17. The honed of directors of each department shall hold a 

regular meeting on the tenth day of each month, at which 
175 meeting reports shall be received from the general manager 

and secretary — the general business transacted within the 
department during the preceding month, together with such appli- 
cations for loans as he may have received. The secretary’s report 
shall show the condition of accounts between the department and 
the general office of the association. A copy of each of the above 
reports, duly certified, shall be forwarded to the general office of the 
association. 

Sec. 18. The general board of directors may, by a commission is- 
sued by the president and secretary of the association to the depart- 
ment managers, create a branch board of trustees at any place 
within the territory of said department, or may elect and commis- 
sion one or more resident trustees at any point within such territory 
other than the town or village at which the office of a branch board 
shall be located: Provided, however, That no person shall bea resi- 
dent trustee unless there shall be an assurance in the association 
on his aa a in his name for an amount not less than five thousand 

ollars. 

176 Src. 19. No person shall be eligible to membership in a 

branch board of trustees unless there shall be an assurance in 
the association on his life or in his name for an amount not less than 
ten thousand dollars. Every such trustee shall continue to be a 
trustee so long as said assurance of ten thousand — shall remain in 
force, unless he shall resign or be removed under the provisions of 
the 12th section of this charter. Whenever a vacancy shall occur 
in a branch board of trustees it shall be the duty of the general 
manager or, in his absence, the president of the department to nom- 
inate some person, to be approved by said hoard, for election by the 
general board of directors to fill the vacancy. 

Sec. 20. The officers of each branch board of trustees shall be a 
president, vice-president, and secretary. The president and vice- 
president shall be elected annually by said board at a regular meet- 
ing, to be held on the second Tuesday in January of each year, and 
shall hold office for one year and until their successors shall have 
been elected and shall have signified their acceptance of office. The 

secretary shall be appointed by the manager, who shall be 
177 responsible for his acts. 

Sec. 21. Each branch board of trustees shall hold a regular 
meeting on the first day of each month, at which meeting a report 
shall be received from the secretary of the branch, which report shall 
contain a detailed account of the business transacted at said branch 
during preceding month. A copy of said report, duly certified, shall 
be forwarded to the department manager, together with such appli- 
cations for loans as may have been approved by the board. i- 
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dent trustees of the association shall also, on the first day of each 
month, make a report of any business they may have transacted to 
the manager of the department with which they are connected. 

Sec. 22. Every trustee of the association shall be empowered to re- 
ceive written applications for assurance in the association, and when 
such applications are accepted, policies issued, and the premiums 
collected thereon, except upon the premiums of such policies as may 
have been issued to qualify persons as trustees, he shall be entitled 

to the following commission, to wit: Twenty per cent. on the 
178 first annual premiums and seven and one-half per cent. on the 

second, third, and fourth annual premiums of life policies 
payable by ten or more annual premiums and endowments matur- 
ing in more than fifteen years; fifteen per cent. on the first annual 
premiums and five per cent on the second, third, and fourth annual 
premiums of policies paid for by not more than five annual pre- 
miums or maturing in not more than fifteen years, and four per cent. 
upon the premiums of policies paid for by a single payment. Such 
commissions shall cease whenever said trustee shall cease to bea 
trustee of the association. 

Sec. 23. All policies of assurance, endowments, annuities, and con- 
tracts of every kind shall be signed by the president and secretary 
and sealed with the seal of the corporation. 

Src. 24. All assets, including the moneys, notes, bonds, mortgages, 
deeds of trust, and other securities of the association, shall be under 
the control of the general board of directors and in the custody of 
the treasurer or of such other person or persons as the general board 
of directors may appoint. 

Sec. 25. All loans and investments shall be made in accord- 

179 ance with such regulations regarding the examination of titles, 

estimations of values, and forms of conveyance as may be 

from time to time adopted by the general board of directors, but no 

loans shall be made upon the security of real estate for an amount 
exceeding one-half the value of the same. 

Sec. 26. There shall be loaned and kept loaned in each depart- 
ment a sum equal to the net present value or premium reserve, as 
fixed by the association’s standard of valuation, of all policies in force 
upon the lives of persons resident within such department: Provided, 
however, That no such loan shall be made except in the manner and 
upon the securities provided in section twenty-seven. 

Sec. 27. The board of directors of each department shall loan the 
money to be invested in said department by the provisions of the 
twenty-sixth section hereof: Provided, That no such loan shall be 
made except after the approval by a majority vote of the departmént 
board of directors and subject to the provisions of the twenty-fifth 
section hereof, and unless the payment of the money so loaned and 

secured by mortgage or deeds of trust upon unincumbered 
180 __—sreail estate, worth at least three times the amount loaned 
thereon and situated within such limits as shall be designated 
by the general board of directors: And provided further, That if the 
money to be loaned within any department on the securities men- 


tioned in this section or upon auch terms or at such rate of interest 


on 
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as shall be satisfactory to the general board of directors, then until 
such loans can be so made such money shall be loaned or invested 
by the general board of directors under the provisions of the fol- 
lowing section : 

Sec. 28. The money and funds of the association not loaned under 
the provisions of the preceding section shall, subject to the provis- 
ions of section twenty-five, be invested in or loaned upon Treasury 
notes or bonds of the United States or bonds of any State of the 
United States or city or county bonds or notes or bonds secured by 
mortgages or deeds of trust on unincumbered real estate or upon 
policies of the association or upon such other good and sufficient 
security (not personal) as the general board of directors may 

authorize. 
181 Sec. 29. The general board of directors shall appoint an 
attorney for each department, and no loan shall be made 
within such department except upon the approval, in writing, of 
such attorney. 

Sec. 30. This corporation shall haye power to grant non-partici- 
pating policies of assurance, endowments, annuities, or any and all 
other description of contracts depending on the duration of human 
life; and ahem policies and contracts shall be expressed to be non- 
participating, and the holder of any such policy or contract shall 
not thereby be held to be a member of the corporation or entitled 
to any share in its earnings, surplus, or profits. 

Sec. 31. After payment of two or more annual premiums on any 
policy if default be made in the payment of any subsequent pre- 
mium when due the holder of such policy, notwithstanding such 
default, shall be entitled to receive from the association a paid-up 
policy, to mature at the same time as the original policy would have 
matured if continued, and for such proportion of the amount as- 
sured under the original policy as the number of the premiums 

actually paid thereon shall bear to the whole number stipulated 
182 to be paid thereon: Provided, That the original “am be 

transmitted to and received by the association and applica- 
tion made for such paid-up policy within six months after default 
shall first be made in the payment of premium on the original 
policy; And provided further, That all then outstanding premium 
notes, loans, or liens on the original policy not canceled by divi- 
dends be paid in cash, or if not so paid shall become an indebted- 
ness upon and lien against the paid-up policy, bearing interest at 
the rate of eight per cent. per annum, payable annually in advance. 

Sec. 32. If the holder of any policy shall, after payment of two or 
more annual premiums on his policy, desire to surrender it, then, 
in lieu of the paid-up policy issuable under the provisions of the 
thirty-first section hereof, he shall be entitled to receive in consid- 
eration of such surrender the whole actual reserve, including surplus 
of such parley: subject to such equitable deduction as the general 
board of directors may by by-laws prescribe; but the amount of sur- 
render value so payable shall be a sum at least equal to four-fifths 

of the net present value, by the American table of mortality, 
183 and four and one-half per cent. interest of the paid-up policy 
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which would be issuable under the provisions of the thirty-first 
section of this charter: Provided, That no surrender value shall 
be payable on any policy until it shall have la by non-payment 
of premium, and that application for such value must be made to 
the association within six months from the day on which the policy 
shall have lapsed by non-payment of premiums as aforesaid : And 
further provided, That the general board of directors may by a by- 
law require thirty days’ notice to be given to the association by the 
holder of any policy of his intention to surrender it, and in such 
case the surrender value shall not be payable until the expiration of 
thirty days after the receipt of such notice by the association. 

Sec. 33. Nothing contained in this charter shall be so construed 
as to prevent the association from issuing policies expressly stipu- 
lated not — be subject to the provisions respecting paid-up policies 
and surrender values contained in the thirty-first and thirty-second 
sections hereof, or policies in which said provisions shall be ex- 

pressly made applicable only after payment of more than 
184 two annual premiums, or policies in which there shall be ex- 

press stipulations as to the term of years which shall elapse 
before the devisible surplus belonging to such policies shall be ap- 
portioned upon them, but no such policies nor any others shall be 
issued by the association except upon plans which shall be publicly 
made known and which, so long as policies are issued on them, 
shall be open alike to all fit subjects for assurance. 

Sec. 34. Whenever the time of holding any meeting, as fixed in 
this charter, shall fall upon a Sunday or a holiday such meeting 
shall be held on the next succeeding day not a Sunday or a holiday. 

Sec. 35. Should any department or branch board fail to hold an 
meeting for the election of officers, as required by this charter, re 
meeting shall be held and such election shall take place as the gen- 
eral board of directors shall determine. 

Sec. 36. No policy-holder shall be personally responsible for anv 
debt, loss, or other liability or obligation of the association, nor shall 

any director or trustee be responsible, except for such funds 

185 and property of theassociation as may come into his possession. 

Sec. 37. Nothing in this charter shall be so construed as to 

prevent the association from doing business through agents, resi- 

dent trustees, or branch boards of trustees in any State or Territory 

or a part of a State or Territory not created a department, and the 
num ~ of departments shall not exceed forty-five. 

Sec. 38. It shall be the duty of the general board of directors to 
cause to be prepared and published, as soon as practicable after the 
first day of January in each year, a statement of the business trans- 
actions of the association during the preceding year, and of its con- 
dition on the thirty-first day of December thereof. Such statement 
shall exhibit a detailed account of receipts and disbursements and 
full schedules of assets and liabilities, including in the latter the 
amounts necessary to safely reinsure all outstanding risks. From 
the surplus, if any, existing over all liabilities the general board of 
directors may in its discretion order a distribution to be made, of 
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such amounts as they may deem advisable, among those 
186 _ participating policy-holders whose policies at the time of such 

distribution shall have been in force for one full year or more 
(except as may be otherwise stipulated in the policies). The share 
of each member participating in the surplus divided shall be pro- 
portionate to the surplus contributed thereto by his own policy, 
making a just and equitable allowance for interest, mortality, and 
expenses, and such share shall be paid or applied on his policy on 
its anniversary next following such distribution (except as may be 
otherwise stipulated in the policy). 

Src. 39. The general board of directors may make such by-laws, 
rules, and regulations for the government of the business of the 
association as they may deem proper not inconsistent with the pro- 
visions of this charter. } 

Approved September 30th, 1872. 


Articles of Association of The Life Association of America, with the Cer- 
tificate of John F. Williams, Superintendent, Referred to and Made 
Part of Complainant’s Note of Evidence and Filed July 5th, 1884. 


STaTE OF Missour!I, INSURANCE DEPARTMENT. 


187 I, John F. Williams, superintendent of the insurance de- 

partment of the State of Missouri, do hereby certify that I 
have compared the annexed copy of the articles of association of 
the Life Association of Missouri with the original on file in this de- 
partment, and that the same is a correct transcript therefrom and of 
the whole of said original. 

In witness whereof [ have hereunto set my hand and affixed my 
official seal, at the city of St. Louis, this seventh day of February, 
A. D. 1882. 

[SEAL. ] (Signed) JOHN F. WILLIAMS, 
Superintendent. 


Articles of Association of the Life Association of Missouri. 


We, the undersigned, for the purpose of forming a mutual life 
insurance company under and pursuant to the provisions of title 
XXIV of the General Statutes of the State of Missouri relating to 
private corporations and of chapter 62 and of chapter 67 of said 
title and General Statutes, have associated, and do hereby associate, 

ourselves together as a body politic and corporate under the 
188 corporate name and fur the objects and purposes hereinafter 

mentioned, said corporation to enjoy all the rights, powers, 
and privileges conferred by law and to be subject to the regulations 
set forth in the above-mentioned statutes and contained in such 
constitution and by-laws as said corporation may from time to time 
hereafter lawfully adopt, and we do hereby adopt the following 
articles of association : 

Article I. The name of this corporation shall be “ Life Association 


of Missouri.” 
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Article II. The domicile and chief place of business of this corpo- 
ration shall be the city of St. Louis, in the county of St. Louis and 
State of Missouri. 

Article III. This corporation shall be and constitute a mutual life 
insurance company for the purpose of carrying on the business of 
life insurance upon the mutual plan only. It shall have the power 
to make and enter into contracts and agreements for insurance on 
the life or lives of any person or persons; to issue policies of in- 
surance of every kind and nature for the insurance of human life; 

to grant and sell annuities of every kind for life or term of 
189 years; to reinsure itself against loss on or by any risk or 

risks which may be or shall have been taken by said cor- 
poration; to purchase for its own benefit any policy or policies of in- 
surance or any other obligations issued by said corporation, and in 
general said corporation shall have power to do and perform ever 
act and thing belonging and pertaining to life insurance, and shall 
exercise and enjoy all rights, powers, and privileges granted or in- 
tended to be conferred upon mutual life insurance compunies by the 
said statutes of Missouri. 

Article IV. The property, business, and affairs of this corporation 
shall be managed and conducted by a board of nine directors until 
the number shall be changed to thirteen in manner provided by 
law, the members of which board shall be policy-holders in said 
corporation, and shall be elected by the policy-holders in said cor- 
poration annually on such day and at such place as the by-laws of 
said corporation may prescribe. 

Article V. This corporation shall continue for nine hundred and 
ninety-nine years from the date of the incorporation thereof, with 

all the rights, privileges, and powers aforesaid. 
190 Article VI. The names and residences of the persons hereby 

associated as aforesaid are respectively set forth below, and 
said persons have deposited with the treasurer pro tem. of this asso- 
ciation the amounts set opposite their names as the first annual 
premiums on policies which they have agreed, and hereby agree, 
each with the others, to take in said mutual life insurance com- 
pany as soon as the same shall be incorporated. 

Article VII. The following persons shall be the first board of di- 
rectors: John J. Roe, John ee. Robert Barth, Amos Cotting, Wm. 
D’Oench, Henry W. Hough, Carlos S. Gruly, Felix Coste, Edwin O. 
Stannard, all of the city of St. Louis, State of Missouri. 


Names. Residence. Am’ts deposited. 
Henry W. Hough---.-----. St. Louis, Mo....-..-.-... $643 
R. W. Church.............. alas 560 80 
Jos. W. Goddard ~.......--.- ———— 602 80 
Amos Cotting .-............ a 643 
Chas. S. Bodley -...---..-.. © ~\¢ieeatbianianiaes 776 40 
Be Gk Senn nontudmane meee a es 650 20 
©. Ti TN catde comiocse T  ”  quldamiaiigiiiamiaias 661 40 
Jno. M. Platt .............- ©: . pinata 841 80 
Jno. R. Limberger~....-.-. we mmesithpiiialeiaaiiaa 687 


W. H. Maurice_........-.-- Oe 746 20 
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Names. Residence. Am’ts deposited. 
191 Jno. B. Sayres -.----- St. Louis, Mo.....-. ---.-- $538 80 
S. M. Moody---.----- i oC celal elie amit 626 40 
Bp ee IO kine ccneceane Pi ala ale 625 40 
Bytes BONO. cinccdintédceue m ‘isp uniidiahisniiiadibitaiies 626 40 
Joseph Bogy.----..------- * © | acta 626 40 
Robert Bartt..........----- MS vil’ pgleaiaiaiaeiiliiass 891 70 
Lewis V. Boyn.------------ ee 922 40 
Lewis Birman -.-.----.---- * sf ee renee we 581 
I I isa acs avueneti wabusdatiins DS: iglesia 637 20 
Hugh L. White ...--.---.-- ©. apelin 625 40 
Jno. K. Erickson -.-..------ AP > + papal alata atid 650 20 
et GONG s8.c. oc coremeouns CE at ea EE 841 80 
ls BOE sno cnnnnciemons Fr oc «dele ed ae 469 40 
Louis Duestrow-.---.------ eee ee . 614 40 
SN 8s BEOO nts ccncscuos A Dy 5, «healed ita 1,053 40 
Fi PO cis come winiadion RY OER BE EI TES TN 952 40 
Robert Heinuchopen .----- . . sachin 661 40 
S. A. Shortridge._...------- Oates 602 80 
Werner Meyer-_-_----..------ 5 upline 687 
N. W. Perkins .----..----. " Pe cca 746 20 
Sam. McCartney ..---------- Me ch: ohana 913 60 
Chas. G. Bresiezer .....--..-- Ree ei a 579 60 
G. H. Soker, Jr. .----.------ aa ee 501 80 
SE ee es Se 643 
7. UG. Benvett..........-..- cece oe ee 891 70 
Martin Collins _......----- . eee ee ‘ae 666 40 
J J. McDonald_..---- .----- ee eee 650 20 
J. W. Jennings............- pa 593 
H. E. Collins .......- aciet R a FOOD CSE Te 538 30 
192 Henry T. Blow------ D1 lalate 822 30 
D. N. Greenleaf ...--- la 687 
Wm. Niehaus. .--...-..---- a3 Sena eR le MIE 625 20 
John W. Godfrey -- .--. ----- Mare eee 1,235 
Wm. H. Wilde_-.------.--- sig gern ore em 1,192 20 
E. O. Stannard....--.------ Py ail ia acla ie 614 40 
Hugh R. Hildredth_---_---- a idestonnbesiies 593 
WileyS. Wright..-...------ 2s -eieadngheetnaels 841 80 
Henry M. Noel_.----------- gaecere et eee 579 60 
J. M. Z. Withrow_.---..--.- OS 558 60 
M. D. Hetzell........_.__-_ ORI LENS 614 40 
Isaac M. Veitch.-.---.-.--- * sialic ates 842 30 
Joe. Hamill ................ REI ORT RT, 952 40 
I I a ananamnictionaien ELIE PROT EE POET DT 974 
Logan D. Dameron :-------- sie rr err 643 
Frank P. Blair-------.-.-.- hfe, OR AE 841 80 
W. R. Hodges__.-..-----..- EE OT Ene 602 20 
Geo. Sherman -----.-.------ gc BON Em SR Rr” - 625 40 
Barton Able... -.-. -- 3: FESR RN EEE 776 40 
0 NS Oa me A ih ae Mt 666 40 


Re: BMOIOIS cannons ccncnce ERIS FEROS 776 40 
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Names. 

Rich’d Merkle -_.--..--_-- 
Albert E. Hall....--------~- 
David H. Bishop..-- -.---- . 
Jno. V. Hogan-._--..------- 
Thos. J. Montgomery --.--- hans 
P| Eee, ee 
‘S —- Fea ee 

Charles Speck... ---- 
193 J. H. Britton .... -_-- 

W. Patrick .......... 
John Pittman .----._-.---_. 
Chauncey J. Filley ~..-.---- 
John How .. ---. —--. TG Hh 


F. W. Rosenthal -.-.--.---- 
Wm. J. Campbell ---....---- 
Wy OR; ROE daene mine cece 


Taylor Blow. .---.--.------ 
600. TE. NR ccs ccmmedound 


Jno. P. Thompson ...-..---- . 


68S ee 
35 fy, Ears 
Cnt, TOM wicsinvtincec<s 
Juno. N. Pritchard -..... ~~ 
PE Se eee eee 
Morris Taussig ...--- ssticinansd 
Geo. D. Hull] -2..----.- iiaikiel 
W. B. Hanseltine ...._.-_-- 
Henry W. Blanke ---- ..---. 
Iss Te ii 
NN Te, CRN es icici siciastnitaasiemsin 
Jno. L. Ganghorn --....---- 
ee it 

Geo. J. Cochrane _._-. 
194 Henry W. Smith...-- 

D. A. Jannans—....-- 
Jno. H. Bench ~..---..----- 


STATE OF MIssouRI, \ 
County of St. Louis, 


Residence. 


73 


Am’ts deposited. 


-—— — © oe a i << 


Cc — ese — «<9 ee ee = = 


— eee ee ee ee ee oe 


602 40 
922 40 
650 20 
808 40 
922 40 
560 80. 
691 60 
637 20 
718 

650 20 
560 80 
637 20 
614 40 
661 40 
626 40 
842 30 
891 70 
637 20 


John N. Pritchard, Henry W. Hough, and John P. Thompson, 
being duly sworn, make oath and say that the names subscribed to 
the foregoing articles of association of the Life Association of Mis- 
souri are the genuine signatures of the persons forming said associ- 
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ation, and that the amounts set opposite the respective names have, 


been actually paid, as therein set forth. 
JNO. N. PRITCHARD. 
HENRY W. HOUGH. 
JNO. P. THOMPSON. 


Sworn to and subscribed before me this 13th day of June, A. D. 
1868. 
Witness my hand and the seal of the circuit court of St. Louis 


county. 
[SEAL. ] JNO. LEWIS, Clerk. 


3 Endorsement: No. 168}. Articles of association of the 
195 “ Life Association of Missouri.” Filed June 13th, 1868. Jno. 
Lewis, clerk. 


$2.50, paid. 
Received April 23, 1869, from clerk St. Louis circuit court. 
C. E. KING, 
Deputy Sup’t. 


Amended Charter of the Life Association of America, Approved October 
2, 1869, Referred to and Made Part of Complainant’s Note of Evidence, 
and Filed July 5th, 1884. 


State or Missouri, INSURANCE DEPARTMENT. 


I, John F. Williams, superintendent of the insurance department 
of the State of Missouri, do hereby certify that I have compared the 
annexed copy of the amended charter of the Life Association of 
America with the original on file in this department, and that the 
oe is a correct transcript therefrom and of the whole of said origi- 
nal. 

In witness whereof I have hereunto set my hand and affixed my 
official ype the city of St. Louis, this eighth day of February, A. 

. 1882. | 
196 [srar..] (Signed) JOHN F. WILLIAMS, 
| Superintendent. 


Amended Charter. 


Section 1. The name of this corporation shall be “ Life Associa- 
tion of America,” and by this name it shall have succession for the 
period of nine hundred and ninety-eight years. The principal 
office for the transaction of its business shall be located at the city 
of St. Louis, State of Missouri. 3 

Sec. 2. This corporation shall have power and authority to make 
and issue policies of assurance on the lives of individuals, and to 
buy, sell, grant, and otherwise acquire and dispose of the same, and 
also to buy, sell, grant, and otherwise acquire and dispose of en- 


_ dowments and annuities of every description on the lives of both of 


LT TT i AT: — ATT, 


a eepras 


NN ee 


ne ge ee eee Xp —“s tea t all Pe ae site He i i anetee Ce ¢ — 
: : se EE ee ee ee ee ee ee ek eae a — , i ‘~ 
2 “ee “4 a"? ee 2 fe , ers eh ee eee by . a ee , = 2 pr Fe aia 3 
Bi “ 


WILLIAM E. HAMILTON. 75 


infants and adults, and in general to do and perform every act aud 

thing which may be lawfully done and performed-by mutual life 

assurance companies incorporated under and by the authority of an 

act of the General Assembly of the State of Missouri entitled “An 

act for the incorporation and regulation of life assurance companies,” 
approved March 4th, 1869: Provided, however, That no form 

197 _ of policy shall be issued which shall not be open alike to all 
persons who are fit subjects for assurance. 

Sec. 3. This corporation shall have power to do business in each 
State and Territory of the United States and in foreign countries ; 
and each State, Territory, or country in which it shall transact or 
intend to transact business or any part of thesame may be formed 
into departments and branches of the company in the manner and 
ra such rights, powers, and privileges as are hereinafter pro- 
vided. 

Sec. 4. This corporation shall transact business on the mutual 
plan only,and each policy-holder shall be a member, and, when dul 
qualified, shall be eligible to every office of the company, and shull 
be entitled to participate equitably in the government, earnings, and 
surplus of the same and in all other privileges and advantages con- 
nected therewith. 


General board of directors. 


Sec. 5. The general management of the corporation shall be vested 
in a board of directors, to be known as the “ general board of di- 
rectors,” to consist of one hundred members, including such 
198 persons asaremembersezofficio. Said directors, with theexcep- 
tion of such as are directors ex officio, shall be residents of the 
State of Missouri, and shall be elected annually at a meeting to be 
holden at the principal office of the company, in the city of St. Louis, 
on the last Tuesday in the month of January in each year. Notice of 
such election shall be given by publication once in each week or 
oftener for at least four weeks in a newspaper of general circulation 
published in each town or city where the chief office of any depart- 
ment is located, if any such newspaper shall be published in said 
town or city. The president of each department board of directors 
shall be a member ez officio of the general board of directors, and 
shall be entitled to participate in the proceedings of the board at all 
meetings, regular or special, in the same manner as elected mem- 
bers: Provided, however, That the presidents of such departments 
as shall be formed aft r any rooms election shall not me ez 
officio members of said board until the next annual election. 
199 All vacancies in said board, whether caused by death, resig- 
nation, or otherwise, may be filled by the board. | 
Sec. 6. There shall be a special election of a general board 
of directors, at the principal office of the company, in the city of St. 
Louis, within forty days after the company shall have received from 
the superintendent of the insurance department his certificate of 
authority to do business under this charter. Notice of such election 
shall be given in the manner provided. by the preceding section for 
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annual elections. The board chosen at such election shall continue 
to act until the regular election on the last Tuesday in the next suc- 
ceeding January and until their successors are duly elected. Said 
board shall, as soon after their election as expedient, elect the officers 
mentioned in the sixteenth section, who shall hold office during the 
term of said board and until their successors are appointed, and also 
the standing committees mentioned in the tenth section, who shall 
act during the same term. 
Sec. 7. No person sha]l be eligible to membership of the 
200 general board of directors unless he shall have a policy or 
»0licies of assurance in this company on his own life or shall 
be the ioe holder of one or more policies on the life or lives of some 
other person or persons for an amount not less than ten thousand 
dollars. 

Src. 8. The general board of directors shall have the general care 
and oversight of the business and interests of the company and 
make by-laws for their own government and for the management 
and regulation of the business of the company and for regulating 
all elections. They shall have power, subject to the provisions of 
this charter, to make assurance on the lives of individuals and to 
issue such policies of endowment and annuities as the company, by 
the authority of this charter, have a right to make and issue, 
and to change, annul, purchase, and dispose of the same; to 
create departments and branches of the company, and to enter 
into contracts with the same and with the individuals compris- 

ing them ; to appoint and commission trustees, and to make 
201 rules and regulations for the management of the business of 

the departments and districts and for directing the operations 
of branch boards of trustees and agents. They shall also have the 
control and management of the affairs and business of the home 
department. Suid board shall have power to elect its own officers, 
who shall be the officers of the company, and to appoint general 
managers of the department, and to fix the compensation of such 
officers and managers; to enter into contract for the company with 
agents and employés, and at any time to remove from office and 
position as trustees all officers and trustees who shall be guilty of 
conduct calculated to injure the company, and to elect others in 
their place. They shall also provide for and direct the investment 
and reinvestment of the funds and the safe-keeping of the moneys, 
securities, and other property of the company. Said board may 
also delegate such power and authority and impose such duties in 
addition to those mentioned in the tenth section of this charter, 

and in general may do and perform all other acts and things 
202 needful and necessary to be done and performed by said gen- 

eral board of directors in carrying out the objects and pur- 
poses and in advancing the interests of said company. 

Sec. 9. The general board of directors shall hold five regular 
meetings each year, which shall be holden on the second Tuesday, 
respectively, in the months of January, February, May, August, 
and November, respectively. The acting president and secretary of 
the company may call a special meeting of the board at any time 
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by a notice, stating the time, place, and object of the meeting, a 
copy of which, addressed to each member of the board, shall be 
deposited in the post office at least ten days before the day of such 
meeting. At any regular meeting a number equal to one-third of 
all the elected members, and at a special meeting thirteen members, 
shall constitute a quorum for the transaction of business. 


Committees. 


Sec. 10. At its regular ineeting in February the general board of 
directors shall elect from its own members four standing 

203 committees, which shall serve for the ensuing year and till 
their successors are elected. These committees shall be 
known as the “ finance committee,” the “ committee on business and 


- agencies,” the “committee on accounts and collections,” and the 


“examining committee ;” and, in addition to the powers and duties 
herein specially stated, said committees shall have such powers and 
discharge such duties as the general board of directors may from 
time to time confer and impose upon them, but they shall at all 
times and in regard to all their actions and duties be subject to the 
control of the general board of directors. Each committee shall 
have power to fill any vacancy that may occur in its membership 
by death, resignation, or otherwise. The members of the four 
above-mentioned committees shall together constitute a fifth com- 
mittee, to be known as the “ executive committee.” It shall exer- 
cise the powers and perform the duties conferred and imposed upon 
it from time to time by the general board of directors. 
Sec. 11. The finance committee shall consist of three mem- 
204. bers. It shall hold a regular meeting on Tuesday of each 
week, at which meeting it shall receive from the treasurer a 
report of the finances of the company, which shall show the re- 
ceipts and disbursements for the preceding week, and be accom- 
panied by the proper vouchers. The commitiee shall carefully ex- 
amine such reports and cause copies of the same, together with 
their action thereon, to be recorded in the minutes of said com- 
mittee. It shall also superintend the investment of funds belong- 
ing to the company, subject, however, to the direction of the gen- 
eral board of directors and the provisions of this charter. 

Sec. 12. The committee on business and agencies shall consist of 
three members, together with the acting president and the secre- 
tary, who shall be ex officio members of the committee. It shall 
hold a regular meeting on the second Tuesday of each month. 
This committee shall have charge of all matters ae to the 

management of departments, branches, and agencies, and no 
205 contract with any department, branch, or agent shall be made 

or entered into except by the authority of this committee, nor 
shall any policy of assurance or endowment be issued until the ap- 
plication therefor shal] have been submitted to and approved by said 
committee. Two members of this committee, one of whom shall be 
an elected member, shall attend at the office of the company daily, 
at such hour as may be fixed upon by the committee, and shall be 
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competent to exercise the powers and perform the duties of the com- 
mittee so far as the same shall pertain to the current daily business, 
but at regular monthly or special meetings no business shall be 
transacted unless a majority of the members be present. 

Sec. 13. The committee on accounts and collections shall consist 
of three members, together with the acting president and the secre- 
tary, who shall be ez officio members of the committee. It shall hold 
a regular meeting on the twentieth day of each month. At this 
meeting the committee shall examine reports of business received 

from departments, branches, and agencies, and such other 
206 matters as may be referred to them by the daily acting com- 
mittees. Two members of this committee shall attend at the 
office of the company daily, at such hour as may be fixed upon by 
the committee, and shall be competent to exercise the powers and 
perform the duties of the committee so far as the same shall pertain 
to the current daily business, but at regular monthly or special meet- 
ings.no business shall be transacted unless a majority of the mem- 
bers are present. It shall betheir duty to examine the current daily 
accounts, including the receipts and expenditures of the office, and 
the accounts of the company, and to communicate with the depart- 
ments, branches, and agents in regard to the condition of their ac- 
counts, and to cause the treasurer to draw upon them for funds. 
Every check or draft on the treasurer shall be countersigned by a 
member of this committee, and it shall be the duty of the treasurer 
to refuse payment of every check, draft, or order which shall not 
have been so countersigned. 
207 Sec. 14. The examining committee shall consist of three 
members, and shall hold a regular meeting on the first Tues- 
day in the months of January, May, August,and November of each 
year. It shall be the duty of this committee to examine all the 
general accounts of the company and present a report of the same at 
each regular meeting of the general board of directors, excepting the 
meeting in February. No officer of the company or member of 
either of the other three standing committees shall be a member of 
or act with the examining committee. 

Src. 15. The acting president or acting secretary of the company 
may call a special meeting of any of the aforesaid committees at any 
time by leaving a notice thereof, in writing, with each of the mem- 
bers of the committee or at his residence or place of business. 


Officers. 


Sec. 16. The officers of the general board of directors of this cor- 
poration shall be a president and one or more vice-presidents, a 
secretary, assistant secretary, actuary, treasurer, medical officer, and 
attorney. ‘The officers of the general board of directors shall be the 

officers of the company and shall be designated and shall 
208 sign their names as such. They shall perform such duties 

as are specified in this charter and such as may be required 
of them by general board of directors. 
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Src. 17. The president and vice-president or vice-president of the 
company shall be elected annually by the general board of directors 
from among their own number at the regular meeting to be holden 
on the second Tuesday of February in each year. They shall hold 
office for one year and until their successors shall have been duly 
elected and shall have signified to said board, in writing, their ac- 
ceptance of office. The other officers of the company shall be elected 
by the same board at any regular meeting or at any special meeting 
called for that purpose and shall hold office during the pleasure of 
the board. The compensation of all officers of the company shall 
be fixed by the board of directors. 


Voting. 


Sec. 18. At any election for members of the general board of di- 
rectors and upon all other occasions where voting shall be by ballot 
each member of the company shall be entitled to cast one 
209 vote and, in addition thereto, one vote for every one hun- 
dred dollars of the then net present value of his policy or 
policies as fixed by the standard of valuation of the company. The 
voting at all elections shall be by ballot. Any person legally enti- 
tled to vote at any meeting of the company may cast his vote by 
proxy, subject to the provisions of an act of the General Assembly 
of the State of Missouri entitled “An act for the incorporation and 
regulation of life assurance companies,” approved March 4th, i869, 
and of such by-laws, not inconsistent with the same, as may from 
time to time be made by the general board of directors. 


Reports of committees and officers. 


Sec. 19. Each of the committees mentioned in the tenth section 
of this charter and also the secretary, actuary, treasurer, and medi- 
cal officer of the company shall, during the first week in January 
of each year, make a report to the president of the company of their 
action and of the business transacted during the year ending on the 
last day of the preceding December, together with such suggestions 

and recommendations as they may deem advisable. 
210 Sec. 20. The president shall make an annual report to the 

general board of directors of the business and condition of 
the company for the year ending on the last day of the preceding 
December, together with such suggestions as he may deem advisa- 
ble. His report shall be submitted to the board at its regular meet- 
ing, on the second Tuesday in January, but such report shall in- 
clude a copy of the reports of the committees and officers men- 
tioned in the nineteenth section. 


Departments. 


Sec. 21. The general board of directors or the executive commit- 
tee, by authority, general or special, of said board, may create de- 
partments of the company, not to exceed forty in number, and 
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designate the territory to be included within the same and the 
names by which they shall each be known, and, whenever they 
shall judge proper, may change the extent and boundaries of the 
same. Suid board or the executive committee, in like manner au- 

thorized, shall appoint and organize for every department, 
211 ~+when created, a board of trustees, to be known as the board 

of trustees of said department. The general board of di- 
rectors or the executive committee shall designate the number of 
trustees of which such board shall consist, and may at any time in- 
crease or diminish the same. The department boards of trustees 
shall have supervision of their respective departments, subject, how- 
ever, to the provisions of this charter. 

Src. 22. No person shall be eligible to membership of a depart- 
ment board of trustees unless he shall have a pe! or policies of 
assurance in this company on his own life or shall be the legal holder 
of one or more on the life or lives of some other person or persons 
for an amount not less than ten thousand dollars. Every trustee, 
when duly elected and commissioned, shall continue to be a trustee 
so long as such policy of ten thousand dollars shall be kept in force 
unless he shall previously resign, remove out of the department, or 

be removed under the provisions of the eighth section. 
212 Src. 23. The board of trustees of each department shall 
annually, at a regular meeting to be holden on the second 
Tuesday in the month of January, elect from among their own num- 
ber a board of directors, which shall be known as the board of di- 


rectors of said department, and shall consist of thirteen members, — 


five of whom shall constitute a quorum for the transaction of busi- 
ness. Atsuch election, and upon all other occasions where the mem- 
bers of the board of trustees shall have the right to vote, each trustee 
shall cast one vote. 

Sec. 24. Each department board of directors shall have power to 
make such by-laws for their own government and the regulation of 
business as shall not conflict with this charter or with such rules 
and regulations as shall from time to time be adopted by the general 
board of directors. 

Sec. 25. The officers of each department board of directors 

213 shall be a president, vice-president, secretary, treasurer, and 
medical officer. The officers of the department board of trus- 

tees shall be officers of the department and shall be designated and 
sign their names as such. The president and vice-president of each 
departinent shall be elected annually by the department board of 
directors from among their own number at their first regular meet- 
ing, which shall be holden in January of each year after the an- 
nual election of said board. They shall hold office for one year 
and until their successors shall have signified their acceptance of 
office. They shall be subject to removal, however, by a three-fourths 
majority of said board. The secretary shall be nominated by the 
general board of directors and, with the treasurer and medical officer, 
shall be elected at the same meeting at which the president and 
vice-president shall be elected, or at any other meeting of the board 
called for that purpose. The secretary, treasurer, and medical 
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officer shall hold office during the pleasure of the depart- 
214 tment board. The medical officer shall, before he proceeds 

to discharge the duties of his office, be approved by the med- 
ical officer of the company, and shall be removed whenever his 
removall shall be recommended by that officer. Any vacancy in 
the office of medical officer shall be filled by the department board 
of directors, subject to approval as aforesaid. 

Sec. 26. The board of directors in each department, in conjunc- 
tion with a supervising agent, who shall be known as the general 
manager of said department, shall have the care and manage- 
ment of the business of the department, subject to the directions of 
the general board of directors. The general manager of the depart- 
ment shali be appointed by the general board of directors or by the 
executive committee; he shall be paid by and shall be responsible 
to the general board of directors and shall hold office during the 
pleasure of said board ; he shall be the executive officer of the de- 
partment and general board of directors in the organization of 

branch boards of trustees and in superintending the busi- 
215 _ ness of the same, and in the event of a vacancy at any time 

in the office of secretary of the department he shall perform 
the duties of that office. 

Sec. 27. The general board of directors shall create one depart- 
ment, in which shall be included the city of St. Louis, and which shal! 
be designated as the home department. This department shall be 
under the management and control of the general board of di- 
rectors. 

Sec. 28. Such portion of the receipts of each department, except 
the home department, as is provided to be invested therein by the 
fifty-first section of this charter shall be retained by the board of di- 
rectors of the department and kept in the custody of the treasurer, 
subject to the provisions of this charter in regard to investments. 
The balance of such receipts, after deducting from the same such 
amounts for the expenses of the department and the commissions of 
its trustees and agents as are provided by this charter and author- 
ized by the general board of directors or the executive committee, 

and shall be forwarded each month to the treasurer of the 
216 company at St. Louis. 

Sec. 29. The board of directors of each department, except 
the home department, shall hold a regular meeting on the tenth day 
of each month, at which meeting reports shall be received from the 
general manager, secretary, and treasurer of the department. The 
general manager’s report shall contain a detailed exhibit of the 
business transacted within the department during the — 
month, a statement of the accounts between the department an 
each district agent, and a copy of each district agent’s report, to- 
gether with such applications for loans as he may have received. 
The secretary’s report shall show the condition of accounts between 
the department and the principal office of the company. The treas- 
urer’s report shall show the amount of funds received and disbursed 
during the preceding month, accompanied by proper vouchers, and 
shall also show the amount on hand and where the same is de- 
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posited. A copy of each of the above reports, duly certified, shall 
be forwarded to the principal office, to the secretary of the 
217 company. It shall be the duty of the secretary, general man- 
ager,and allother department treasurer- — such funds as may 
come into their possession, and all disbursements at department 
offices shall be made by check on said treasurer drawn by the de- 
partment president and countersigned by the secretary. 


Districts. 


Sec.30. The general board of directors or the executive committee, 
by authority, general or special, of said board, may at the time of 
creating a department, or at any time thereafter, authorize the pres- 
ident or secretary of the company to divide the territory of any de- 
partment into districts, and by special commission, directed to the 
department manager, authorize him to appoint a district agent for 
each district. The department manager shall have power to remove 


. such agent whenever, in his opinion, the interests of the company 


shall require his removal. The commission shall designate the 
place where the office of such district agent shall be located. 
Sec. 31. The business of each district and the operations of 
218 the branch boards of trustees, and of all resident trustees and 
agents of the company within such district shall be superin- 
tended by the district agent under the supervision of the department 
to which the district belongs, subject, however, to such rules and reg- 
ulations as the general board of directors may from time to time 


adopt. 
Branches. 


Sec. 32. The general board of directors or the executive committee, 
by authority, general or special, of said board, may by a commission 
issued by the acting president and secretary of the company to the 
department manager, create a branch board of trustees at any town 
or village within the territory belonging to any district, or may elect 
and commission one or more resident trustees at any point within 
such territory, other than the town or village at which the office of 
a branch board shall be located : Provided, however, That no per- 
son shall be a resident trustee unless he shall have a policy or pol- 
icies of assurance in this company upon his own life, or be a legal 
holder of a policy or policies in this company on the life or lives of 

some other person or persons for an amount not less than five 
219 thousand dollars. The commission creating a branch board 

shall set forth the name by which the branch board shall set 
forth the name by which the branch board shall be known, the number 
of members of which the branch board shall consist, and the ter- 
ritory which shall be under its control. 

Src. 35. No person shall be eligible to membership in a branch 
board of trustees unless he shall sree a policy or policies of assur- 
ance in this company on his own life or shall be the legal holder of 
a policy or policies on the life or lives of some other person or per- 
sons for an amount not less than ten thousand dollars. Every such 
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trustee shall continue tu be trustee so long as said policy of ten thou- 
sand dollars is a in force, unless he shall remove from the county 
or parish in which he shall have resided at the time of his election 
or resign or be removed under the provisions of the eighth section 
of this charter. In case of a vacancy in the membership of a branch 
board of trustees it shall be the duty of the district agent, through 
the general manager of the department,to nominate some person, to 
be approved by said board, for election by the general board of di- 
rectors to fill the vacancy. 
220 Sec. 34. The officers of each branch board of trustees shall 
be a president, vice- president, secretary, treasurer,and medical 
examiner. They shall be elected annually by said board at a regu- 
lar meeting, to be holden on the second Tuesday in January of each 
year, and shall hold office for one year and until their successors 
shall have been elected and shall have signified their acceptance of 
office. They shall be subject to removal by the board. The medi- 
cal examiner shall, before he proceeds to discharge the duties of his 
office, be approved by the modieal officer of the company, and shall 
be removed whenever his removal shall be recommended by that 
officer. Any vacancy in the office of such medical examiner shall 
be filled by the board of trustees, subject to approval as aforesaid. 

Sec. 35. The board of trustees of each branch and the members 
of the same shall have the exclusive right to solicit business and re- 
ceive applications for assurance in such territory as shall be men- 
tioned in the commission appointing the board, subject, however, to 

the provisions of the thirty-seventh section of this charter, and 
221 rovided that the district agent shall have the right to solicit 

Sadlineel and receive applications at any place within his own 
district. Said board shall also have power to employ, on their own 
account, local agents and solicitors to work for them within said 
territory, and, in consideration of the commissions allowed them by 
the company, to compensate such agents and solicitors in such man- 
ner as they may deem proper, provided that the company shall be 
in no way liable for the compensation or acts of such local agents 
and solicitors. 

Sec. 36. In consideration of their services and of the compensation 
granted by them to their agents and solicitors, as provided by the 
preceeding section, and to their members, as provided by the forty- 
first section, each branch board shall receive from the company a 
commission on all business transacted within the territory under 
their control, by their members, agents, and solicitors, of twenty per 
cent. on the first annual premiums and seven and one-half per cent. 
on all renewal premiums as soon as the same are collected. 

Sec. 37. Whenever, for three consecutive months, any branch 
board shall fail to do sufficient business to yield an income from first 

annual premiums of fifty dollars per month for each one 
222 thousand inhabitants belonging to the territory of said branch 
it shall become the duty of the department manager to ap- 
point such special and local agents as he may consider necessary for 
a safe and vigorous prosecution of business within said territory 
When such agents are so appointed it shall be the duty of the board 
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of trustees of such branch to co-operate with and render them such 
aid and assistance in the prosecution of business as may be necessary 
and reasonable. Such agents may be removed by the department 
manager whenever, in his opinion, the business of the company 
within the territory of the branch will be successfully conducted by 
the branch board. 

Sec. 38." Each branch board of trustees shall hold a regular meet- 
ing on the first day of each month, at which meeting reports shall 
be received from the secretary and treasurer of the board. The 
secretary’s reports shall contain a detailed account of the business 
transacted by the board during the preceeding month. The treas- 
urer’s report shall show the condition of the accounts between the 
branch and the district agent. A copy of said reports, duly certified, 
shall be forwarded to the district agent. Resident trustees of the 

company-shall also, on the first day of each month, make a 
223  ~report of any business they may have transacted to the dis- 
trict agent of the district with which they are connected. 
Branch boards, resident trustees, and agents of the company 


shall at the time of making such monthly reports transmit to the 


district agent such funds belonging to the company as they may 
have received, after deducting from the same such amounts for com- 
missions as they have been authorized to receive. 

Sec. 39. The district agent shall, on the sixth day of each month, 
forward to the general manager of the department with which he is 
connected a full report of all the business done within his district 
during the preceeding month. Such report shall embrace copies of 
the reports of each branch board, resident trustee, and agent of the 
company within his district. Such district agent shall also forward 
with his monthly report such applications for loans as he may have 
received from branch boards of trustees, with copies of all official 
correspondence in relation thereto, and all funds of the company 
which he shall have received. 


Commissions to trustees. 


Sec. 40. Every trustee of the company who shall be a member of 

a department board shall be empowered to receive written applica- 

tions for assurance in the company within his department 

224 and, when such applicationsjare accepted and policies issued 

thereon, shall be entitled to a commission of twenty per cent. 

on the first annual premiums and seven and a half per cent. on all 

renewal premiums on said policies as soon as the premiums shall 

have been collected. Such commissions shall be paid to said trustees 

as long as the company shall receive premiums on the policies and 
said trustee shall continue to be a trustee of the company. 

Sec. 41. Every trustee of the company who shall a member of 

a branch board shall be empowered to receive written applications 

for assurance in the company within the territory mentioned in the 

commission creating the branch and, when such applications are 

accepted and policies issued thereon, shall be entitled to a commis- 

sion from the branch board to which he belongs of fifteen per cent 
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on firstannual premiums and five per cent. on all renewal premiums 

on said policies as soon as the same shall be collected. Such com- 

missions shall be paid to said trustee by the branch board to which 
he shall belong as long as the company shall receive pre- 

225 miums on said policies and said trustee shall continue to be 
a member of said board. 

Sec. 42. Every resident trustee of the company shall be em- 
powered to receive written applications for assurance in the com- 
pany within the territory mentioned in his commission and, when 
such applications are accepted and policies issued thereon, he shall 
be entitled to receive a commission from ‘the district agent of whe 
district to which he belongs of fifteen per cent. on first annual p 
miuims and five per cent. en all renewal premiums as soon as the 
same shall be collected. Such commissions shall be paid to said 
trustee by the district agent of the district to which he belongs as 
long as the company shall receive premiums on said policies and 
said trustee shall continue to be a trustee. 


Policies—Conditions. 


Src. 43. All policies of assurance, endowments, and annuities of 
every kind shall be signed by the acting president and the acting 
secretary and sealed with the seal of the company. 

Sec. 44. Whenever any policy-holder shall fail to make payment 

of premiums, as required by the conditions of his policy, be- 
226 fore two full annual premiums shall have been paid, such 

policy-holder shall cease to be a member of the company by 
virtue of such policy, and such policy and all moneys paid on ac- 
count of same shall be forfeited to the company: Provided, however, 
That any member whose policy shall be so forfeited shall be rein- 
stuted and his policy restored if he shall, within thirty days after 
such forfeiture, pay the sum due upon the policy, together with an 
amount equal to ten per cent. per annum upon such sum for the 
time the same shal) have been overdue. 

Sec. 45. Whenever any member shall have made payment of two 
or more annual premiums, as required by the conditions of his 
policy, and shall fail to pay any further premiums when the same 
shall become due, the premiums paid on such policy shall not be 
forfeited, nor shall he lose his membership in the company, but such 
policy shall become a paid-up and commuted policy for such sum 
as shall bear the saine proportion to the whole amount assured b 
said policy as the number of annual premiums actually paid shall 
bear to the number stipulated to be paid. Said paid-up and com- 

muted policy shall participate in the profits or earnings 
227 ~=—of the company, and shall be subject to the same liabilities 
for indebtedness and to the same conditions as the original. 

Sec. 46. Whenever any member shall desire to surrender his 
policy after two or more premiums shall have been paid thereon he 
shall receive, in consideration of such surrender, a sum equal to 
ninety per cent. of the actual reserve of such policy, after deducting 
therefrom his indebteduess to the company. He shall also receive, 
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in addition thereto, the full value of accrued dividends, if any are 
due and owing to him. 

Sec. 47. All assets, including the money, notes, bonds, mortgages, | 
deeds of trust, and other securities of the company, shall be under | 
the control of the general board of directors and in the custody of 
the treasurer or of such other person or persons as the general board 
of directors may appoint. 3 ‘ 


Standard of mortality and interest. 


Sec. 48. The standard of this company for making all computa- 
tions into which the contingencies of life enter, except such compu- 
tations as shall be connected with children’s endowment policies 
and with annuities, shall be the table of mortality known as 
228 the American experience table, in which table the expecta- 
tion of life and the number living and dying at each age | 
from ten to ninety-five out of one hundred thousand persons living | 
,at age — ten are asstated in the schedule hereto annexed. In esti- - 
mating the liabilities of the company under or on account of out- 
standing policies and other deferred obligations the rate of interest 
assumed shall be four and a half per cent. per annum. In estimat- 
ing the value of future premiums and other prospective assets the 
same rate of interest shall be assumed, and no account shall be taken 
of such portions of future premiums as are intended to defray future 
expenses. : 
Dividends. ' 


Sec. 49. It shall be the duty of the actuary to prepare and 
attach to his annual re— to the president, as provided in 
the nineteenth section, a statement showing, first, the number 
vf policies issued during the year, specifying the description ; 
second, the amount of assurance effected thereby; third, the 
ainount of premiuins received during the year, specifying the 
amount received from each description of policies; fourth, the 

amount received for interest and all other receipts during the 
229 _—year, classifying the items; fifth, the amount of losses paid dur- 

ing the year; sixth, the amount of dividends paid during the 
year; seventh, the amount of expenses during the year, specifying 
the items ; eighth, the amount of assets, specifying particularly the 
description of securities in which they are invested and showing the 
amount invested in each description ; ninth, the amount of liabil- 
ities, specifying the items, as follows: Ist, the present value of the 
liability under all outstanding policies, calculated on the standard of 
mortality and interest of the company, as designated in the preced- 
ing section ; 2nd, the amount of losses unpaid; 3d, the amount of 
expenses unpaid ; 4th, theamount of commissions due or to become 
due on the business included in the assets and unpaid; 5th, the 
amount of dividends declared and unpaid; 6th, the amount of all 
other liabilities ; tenth, the amount of actual surplus over all lia- 
bilities. It shall be the duty of the general board of directors, at 
their meeting in the month of January in each year, to order the 
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distribution of the surplus shown to exist by the actuary’s state- 

ment, or such part of said surplus as they may deem advisable. 
230 In every ool distribution of surplus each member whose | 

policy shall have been in existence more than one year shall 
be entitled to participate, or if any member shall have paid the 
whole of his premium in cash he shall be entitled to participate in 
such distribution of surplus, whether his policy shall have been in 
existence one year or not. All surplus which shall have arisen from 
profit on insurance, saving in expense and profit interest on invest-" 
ment, shall be distributed among the policy-holders in such propor- 
tion as they shall each have contributed thereto. Miscellaneous 
profits, being all such profits as may arise from other sources than 
those named, shall be distributed equitably among all the policy- 
holders. Dividends shall in all cases be payable to each policy- 
holder entitled thereto at the first anniversary of his policy after 
such dividend shall have been declared. 


Investments. 


Sec. 50. The manner of making loans and investments shall be 
in accordance with such regulations regarding the examination of 
titles, estimations of values, and forms of conveyance as may be 

from time to time adopted by the general board of directors. 
231 Sec. 51. The “net present value” of the liabilities of the 

company under policies issued to members of each depart- 
ment, as fixed by the standard of valuation of the company, shall 
be invested and kept invested within such department: Provided, 
however, That no such investment shall be made except in the 
manner and upon the securities provided in section 52. 

Src. 52. The board of directors of each department shall loan the 
money to be invested is said department by the provisions of the 
fifty-first section of this charter, as the same shall be realized: Pro- 
vided, That no such loan shall be made except upon a majority vote 
of the department board of directors and subject to the provisions 
of the fiftieth section, and unless the payment of the money so 
loaned be secured by policies of the company for an amount not to 
exceed ninety per cent. of the net present value of such policies, as 
fixed by the standard of valuation of the company, or by mortgages 
or deeds of trust upon unincumbered real estate worth at least three 
times the amount loaned thereon, and unless such real estate shall 

be situated within such limits as shall be designated by the 
232 general board of directors: And provided further, That if the 

money to be loaned within such department cannot be loaned 
within such department on such securities mentioned in this section 
or upon such terms or at such a rate of interest as shall be satisfac- 
tory to the general board of directors within thirty days after the 
money shall have been reported as received at the department office, 
then it shall be the duty of the treasurer of the department to for- 
ward said money to the treasurer of the company at St. Louis, to be 
invested only in loans to parties residing within the department 
from which the same shall have been derived, provided the proper 
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securities can be obtained from such parties, to be invested as the 
general board of directors may deem proper. 
_ Sec. 538. The money and funds of the company and such funds 
as shall not be invested by the department boards shall be invested 
in or loaned upon Treasury notes and bonds of the United States ° 
and in the city and county bonds; also in notes or bonds secured by 
mortgages or deeds of trust on real estate worth at least double 
233 the amount loaned thereon, or it may be loaned on the security 
of policies in the company to an amount not to exceed ninety 
per cent. of the net present value of such policies as fixed by the 
standard valuation of the company, or upon such other good and 
sufficient security, not personal, as the general board of directors may 
authorize. 

Src. 54. The general board of directors shall appoint an attorney 
for each district within which money is to be loaned, and no loan 
shall be made within such district except upon the recommendation 
of the board of directors of the department to which such district 

belongs and the approval, in writing, of such attorney. 


Failure to hold meetings. 


Sec. 55. Whenever the time of holding any meeting, as fixed in 
this charter, shall fall on Sunday or a holiday such meeting shall 
be holden on the next succeeding day not a Sunday or holiday. 

Sec. 56. Should any department or branch board fail to hold 
234 any meeting or to elect officers as required by this charter 
such meeting shall be holden and such election shall take 

place as the general board of directors shall determine. 


General provisions. 


Sec. 57. No member shall be personally responsible for any debt, 
loss, or other liability or obligation of the ‘company, nor shall any 
director or trustee be responsible, except for such funds and property 
of the company as may come into his possession, officially or other- 
wise. 

Sec. 58. The nine departments now existing shall be adjudged 
departments under the provisions of this charter. The president 
and elected officers and directors of these departments shall hold 
office until the annual meeting of the board of trustees, in January, 
1870, as provided in section twenty-five. 

Src. 59. When a policy is issued on the life of a husband for the 
benefit of his wife the husband shall be the member of the com- 


pany. 
Sec. 60. Nothing in this charter shall be so construed as to 
235 prevent this company from doing business through agents 
and resident trustees and branch boards of trustees in any 
State or Territory or a part of a State or Territory not created a de- 
partment. . 
Approved Oct. 2d, 1869. 
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SCHEDULE ANNEXED. 
Table of Mortality, Based on American Experience. 
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Numbers | Numbers | Expectation 
Age. living. dying. of life. 

DP ibbicindnumiiociebibaeladeniia 100,000 749 48.72 
BEE nc beshs ccknesal oases aa alae 99,251 746 48.08 
atk incss :aisaieibinai teehee ahd calns 98,505 743 47.44 
BOP Gih asia di wcicse dcieiiiienmae 97,762 740 46.82 
Gi ds hinab vines aaa a Ee 96,285 737 46.16 
EP whith dst nicsintadiad atetncdaaie atiiebasial 95,550 735 45.50 
OP ithapirciis coentien desde eink 94,818 732 44.85 
| A EE ts Ae We Seed ¢ 94,089 729 44.19 
Be iii hiss iniicdninnshiidh' caidas elie: data aiebae 93,362 727 43.53 
TE cite ksi in ees tnlesis ethnic aiedid 93,600 725 42.87 
BPA dides bnisccmes: cae 92,637 723 42.20 
TM wi Ashsidicsiavestpsnaneulidl fphensiieeinshiniicks 91,914 722 41.53 
TN Aish oie inkik enecieaseal dash erp didichdndndhdliaiaidad 91,192 721 40.85 
ER ae UR so ame ee 90,471 720 40.17 
ES iiss cs seiescdedides Rlamashoishsleblctaota simian 89,751 719 39.49 
TE sss dn tnsch ditenasion eilimeiilinaitestecs Weikdi 89,032 718 38.81 
il ius cad gala aie 88,314 718 38.11 

ERS Rgaeeenyatess 08 i RUE Gar 87,596 718 37.43 
Bee CP caidas thts 86,878 718 36.73 

Se seccicicis aiiheliee ate sciritntins 86,170 719 36.03 
EAP Ce TS = EAS. here Re Meare 85,441 720 35.33 
UE lalate issn acd sadism ada ane abcde 84,721 721 34.62 
ORE Era a ne) ty Mn eha: SaT oe 84,000 723 33.92 
hciebech: diniiniibtal beastie ee 83,277 726 33.21 
ERS mons Bee OF ca year Pays 82,551 729 32.50 
si Sitch esis aeosoacalc eh techies: sh alana 81,822 732 31.78 
Baik cinid Kncccbibbdn ins a bniobs 81,000 737 31.07 
RSE Spe Rare 88 00) oe Tae 80,353 742 30.35 
TD ii a tie ehh align teeibe 79,611 749 29.62 
ee is esse etch wikioteed vanainls 78,862 756 28.90 
REI Fa NETS TE 78,106 765 28.18 
Oe ki biases hed le Dicer epertinns 77,341 774 27.45 
iis nik citi ein’ oases 76,567 785 26.72 
A. dei ikea iiiine ducselisa’ Be 75,782 797 25.99 
Mii ie ie We see asco 74,985 812 25.27 
i a i 74,173 828 24.54 
Gig seins itis sittin akiaedie 73,345 848 23.80 
ek ch hi a ace 72,497 870 23.08 
OO di te i ee eis al 71,627 896 22.36 
EE ae Rp Ra NE Se eH ee 70,731 927 21.63 
aka 69,804 962 20.$1 
i i lie 68,842 1,001 20.20 
DETER eam oy OE MNO 67,841 1,044 19.49 
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hime Numbers | Numbers | Expectation 

Be. living. | dying. of life. 
Maint cebiieisnerhis ccnahes soctecubapeines 66,797 1,091 18.70 
__ hay es ee ape ee eS 65,706 1,143 18.09 
SER OP REIT ¥E 64,563 1,199 17.40 
SO Chweenenint atinwaniold 63,364 1,260 16.72 
DE: wicca aici acindutah 62,104 1,325 16.05 
estes stain cleans: cosinisn ede 60,779 1,394 15.39 
ata cassie slvasings sinkicics eid 59,385 1,468 14.74 
Ee Ce eee TT 57,917 1,546 14.09 
bias encsiniw adhd cmtimsininere ali 56,371 1,628 13.47 
RN eitindenckee ee doetninctnnidieaies tee 54,743 | 1,718 12.86 
acne aneneedat cules ewimealnh 53,030 1,800 12.26 
Slit: nce stv shen eoeneehiateile 51,230 1,889 11.68 
i ce Stine vibes wert tae chignlii 49,341 1,980 11.10 
__ STS Cea! wa. 47,361 2,070 10.54 

EE OOTY eT EET 45,291 2,158 10 
Ti ttc inden i 43,133 2,243 9.48 
hie wien dochenthies niente 40,890 2,321 8.98 
BO rhea dike wines wiemnsiiiemite cites this hide 38,569 2,391 8.48 

itil sits tn Sen dticenenincmpatteill 36,178 2,448 8 
SALES SI nee wD Vee a 33,730 2,487 7.54 
a Ahan ‘sehibt Siinn aststrtn toca 31,243 2,505 7.10 
| a RES 9 Ce ene ee 28,738 2,501 6.68 
Se oo Dn ee 26,237 2,476 6.28 
Din cane bvdenascowmnbal 23,761 2,431 5.88 
I iiss tr cscs cise nes 21,330 2,369 5.48 
ids shpat sieckisiy dieneheomnabhbaiis 18,961 2,291 5.10 
bind d bint swe wameuntdidias 16,670 2,196 4.74 
lid tie diiaies dthinc tssieeanakentiienela 14,474 2,091 4.38 
Ghee asasicnee sbewienlin itsemsencehas ahi 12,383 1,964 4.04 
Sb cihin <smnsto ein © dbvinwm snes i9,419 1,816 3.71 
BD ilies scerntsth ob Suhininsectyanid dideians 8,603 1,648 3.39 
DE itccacdincine inten ‘ 6,955 1,470 3.08 
BY UD asl nice the tno Saiecd wietiusibk 5,485 1,292 2.77 
DD ctsepusiinitenics icine icileteii 4,193 1,114 2.47 
Dice a etests en ben deem diate ahi 3,079 933: 2.19 
ii cietine dutan de acm enbind 2,146 744 1.93 
SI Aid juinse iam abwidawhias teenins spd 1,402 555 1.69 
yes uinnineh en inch aiehicban wash 847 385 1.42 
cnn scasees dhucsdn ah enichlsiecsitonmins 462 246 1.19 
IE iicias os dis ouside Gil tw tcied neal 216 137 98 
iia ceesibhinnes Hie deinioe wiciutus Walshe 79 58 80 
iti cimnasencecebainivaiinenmnesmweiincitia 21 18 64 
ah isin wich csinheneib arahinemincineinitei 3 3 50 


é* ree. a a 


WILLIAM E. HAMILTON. 91 


239 Amended Charter of the Life Association of America, Approved 
November 17th, 1874, Referred to and Made Part of Com- 
plainant’s Note of Evidence and Filed July 5th, 1884. 


Amended charter of the Life Association of America. 


Section 1. The name of this corporation shall be “ Life Associa- 
tion of America,” and by this name it shall have succession for the 
period of nine hundred and ninety-nine years. It shall be herein- 
after referred to as the association. Its principal office for the 
transaction of business shall be located in the city of St. Louis, 
pr of Missouri, and shall be hereinafter referred to as the general 
office. 

SEcTION 2. The association shall have power and authority to make 
and issue, buy, sell, grant, and otherwise acquire and dispose of 
policies of insurance, endowments, annuities, and contracts of every 
description depending on the duration of human lives, and in gen- 
eral to do and perform every act and thing which may be lawfully 
done and performed by companies incorporated under and by the 
authority of an act of the General Assembly of the State of Missouri, 

entitled “An act for the incorporation and regulation of life 
240 assurance companies,” approved March 10, 1869. 

Sec. 3. The business of the association shall be transacted 
on the mutual plan, but non-participating policies may be issued as 
hereinafter provided. Each mutual policy-holder shall be a mem- 
ber of the association, and shall when duly qualified be eligible to 
any office thereof. 

Sec. 4. The corporate powers of the association shall be exercised 
by a board of directors, sixty in number, to be called the general 
board of directors and to be constituted in the manner following: 
Fifteen members, citizens of Missouri, shall be elected as provided 
in section five hereof; the remaining forty-five directors shall 
be the presidents of the department boards of the forty-five de- 
partments organized or to be organized under this charter, each 
such president being “ ex officio” a member of the general board 
of directors: Provided, however, That the presidents of depart- 
ments formed after any election shall not become “ ez officio ” mem- 
bers of said board until its next annual election ; and if at any time, 

from lack of organization of the full number of departments 
241 _—ior for any other reason, thereshall not be forty-five “ ex officio . 

directors qualified as such, the vacancies in the general board 
shall be filled as provided in section five hereof. The general board 
of directors shall establish and conduct the business of the associa- 
tion within all the States and Territories of the United States and 
in foreign countries wherever, in their judgment, the interests of 
the association may require; and in each State, Territory, or foreign 
country in which it shall transact business there may be organized 
departments and branches of the association in the manner and 
with the rights, powers, and privileges hereinafter provided; and 
for the organization of such departments and branches and the 
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transaction of business therein the general board of directors may 
appoint such subordinate officers and agents as, in their judgment, 
the business of the association may require, and they may make 
such by-laws, rules, and regulations for the government of the busi- 
ness of the association as they may deem proper, not inconsistent 
with the provisions of this charter. 

Sec. 5. Five directors of the general board shall be elected, to serve 

for the term of three years each, at a meeting to be held at 
242 the general office of the association in the city of St. Louis 

on the Tuesday preceding the third Wednesday of the month 
of May of each year. Notice of such election shall be published 
once each week, or oftener, for four weeks preceding such meeting, 
in a newspaper of general circulation published in each town or 
city where there shall be a department office. At each such election 
the voting shall be by ballot, and each member of the association 
shall be entitled to cast one vote, and, in addition thereto, one vote 
for every one hundred dollars of the net present terminal value of 
his policy or policies (at the end of the policy year current on De- 
cember 31st preceding), as fixed by the standard of valuation of the 
association ; and such votes may be cast by proxy, subject to the 
provisions of an act of the General association of the State of Mis- 
souri, entitled “An act for the incorporation and regulation of life 
assurance companies,” mentee March 10, 1869, and of such by- 
laws, not inconsistent with said act, as may from time to time be 
made by the general board of directors. All vacancies in said board, 

however caused, shall be filled by the board for the time re- 
243 =maining until the next following election. Elected members 

of all boards of directors shall serve until their. successors 
shall have been duly elected and shall have signified their accept- 
ance of office. 

Sec. 6. Carlos S. Greeley, Logan D. Dameron, James H. Maxon, 
George H. Loker, and Henry J. Spaunhorst shall serve as elected 
directors until the first election to be held under this charter, in 
May, 1875; James H. Britton, Felix Coste, William C. Kennett, 
John T. Douglass, and Henry W. Hough shali serve as elected di- 
rectors until the second election to be held under this charter, in 
May, 1876; and Robert Barth, Ephraim G. Obear, Joseph M. Fox, 
Samuel M. Dodd, and Edwin W. Bryant shall serve as elected di- 
rectors until the third election to be held under this charter, in May, 
1877. The*present officers of the association and of the various de- 
partments thereof shall continue in office until the next regular elec- 
tion or until their successors shall have been duly elected and shall 
have signified their acceptance of office. 

Sec. 7. No person shall be eligible to membership in any board of 

trustees or of directors unless there shall be in force in the 
244 association, on his life or in his name, a policy or policies in- 

suring at least ten thousand dollars, or else paying a yearly 
premium of at least two hundred and fifty dollars. 

Src. 8. The general board of directors shall hold a regular meet- 
ing on the third Wednesday of each month. The president or the 
secretary of the association may call a special meeting of the board 
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at any time, and shall do so on the written request of any five mem- 
bers of the board. Such meeting shall be called by notice, stating 
the time and place of the meeting, a copy of which notice, addressed 
to each elected member of the board, shall be mailed to him or left 
at his usual place of residence or of business at least twenty-four 
hours before the time appointed for such ineeting. At any meeting 
a majority of the fifteen members elected under the fifth section of 
this charter, with such of the other members of the board as may be 
present, shall constitute a quorum, and no business can be trans- 
acted at any meeting of said board unless a majority of said fifteen 
elected members be present. 
Src. 9. The officers of the association shall be a president 
245 and one or more vice-presidents, a secretary, actuary, treas- 
urer, medical officer, attorney, and such other officers as may 
be necessary for the transaction of the business. The president and 
vice-president of the association shall be elected annually by the 
general board of directors, from among the elected mem:bers thereof, 
at a meeting to be held on the day following the election of the gen- 
eral board of directors. They s-all hold office for one year and until 
their successors shall have been duly elected and shall have signi- 
fied to said board their acceptance of office. The other officers of the 
association shall be elected by the same board at a regular meeting 
or at any special meeting called for that purpose, and shall hold 
office during the pleasure of the board. The compensation of all 
officers and employés of the association shall be fixed by said board 
of directors. 

Sec. 10. The general board of directors may create departments of 
the association and designate the territory to be included within 
the same and the names by which they shall be known, and, when- 

ever they shall judge proper, may change the extent and 
246 boundaries of such departments; said board shall appoint 

and organize for every department, when created, a board of 
trustees, to be known as the board of trustees of said department. 
The general board of directors shall fix the number of trustees of 
which said board shall consist, and may at any time increase the © 
same or may diminish the number when vacancies occur, or may 
fill such vacancies. Every trustee, when duly elected and commis- 
sioned, shall continue to be a trustee so long as the insurance re- 
quired by the seventh section of this charter shall be kept in force, 
unless he shall previously resign or shall cease to reside within the 
territorial limits of the department or shall be removed by the gen- 
eral board of directors for conduct injurious to the association. 

Sec. 11. The board of trustees of each department shall annually, 
at a regular meeting, to be held on the second Tuesday in the month 
of January, elect by ballot, from among their own number, a board 

of directors, which shall be known as the board of directors 
247 of said department and shall consist of thirteen members, five 

of whom shall constitute a quorum for the transaction of busi- 
ness. At such election, and at all other times when the members of 
the board of trustees shall have the right to vote, each trustee shall 
have one vote. 
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Sec. 12. The officers of each department board of directors shall 
be a president, vice-president, and secretary. The president and 
vice-president of each department shall be elected wrnpnocee by the 
department board of directors, from among their own number, at a 
meeting to be held immediately after the annual election of said 
board. They shall hold office for one year and until their successors 
shall have been duly elected and shall have signified their accept- 
ance of office. They shall be subject to removal by a three-fourths 
majority of said board. The secretary shall be appointed by the 
general board of directors. 

Sec. 13. The department board of directors may annually elect a 
treasurer, who shall, before entering on the duties of his office, be. 
approved by the general board of directors. He shall credit to the 

“ Life Association of America” all moneys of the association 
248- coming into his hands, which moneys shall be subject to the 

order of the association, and he shall upon the tenth day of 
each month remit:to the treasurer of the association the balance re- 
maining in his hands on that day. He shall .give a bond to the 
association for the faithful performance of his duties. If no treas- 
urer should be elected by the department board of directors the gen- 
eral board of directors shall designate a depository in the place 
where the department board is located to receive the funds of the 
association. 

Src. 14. The general board of directors shall appoint in writing 
a suitable person in each department, who shall be known as the 
manager of said department, and they shall specify in his appoint- 
ment his duties and the extent of his authority in the care and 
management of the business of the department. He shall be paid 
by and shall be responsible to them, and shall continue to act as 
manager during the pleasure of said board. He shall deposit daily 
with the treasurer or depository of the department all moneys of the 
association coming into his possession after deducting therefrom 

such disbursements as shall have been authorized in writing 

249 iby the general board. 

: Section 15. The board of directors of each departinent shall 
hold a regular meeting on the tenth day of each month, at which 
encgyy | reports shall be received from the manager and the secre- 
tary. The manager’s report shall contain a detailed exhibit of the 
business transacted within the department during the preceding 
month, together with such applications for loans as he may have 
received. The secretary’s report shall show the conditions of ac- 
counts between the department and the general office of the associa- 
tion. A copy of each of the above reports shall be forwarded to the 
general office of the association. 

Sec. 16. The general board of directors may create a branch board 
of trustees at any place within the territory of any department, or 
may elect and commission one or more resident trustees at any place 
within such territory other than the town or village at which the 
office of a branch’ board shall be located. Whenever a vacancy shall 
occur in a branch board of trustees it shall be the duty of the 
manager, or, in his abscence, of the president of the department, 
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250 to nominate some person, to be approved by said board, for 
election by the general board of directors to fill the vacancy. 

Sec. 17. The officers of each branch board of trustees shall be a 
president, vice-president, and secretary. The president and vice- 
president shall be elected annually by said board, at a regular meet- 
ing, to be held on the second Tuesday in January of each year, and 
shall hold office for one year and until their successors shall have 
been elected and shall have signified their acceptance of office. The 
secretary shall be appointed by the manager, who shall be responsi- 
ble for his acts. 

Sec. 18. Each branch bvard of trustees shall hold a regular meet- 
ing on the first day of each month, at which meeting a report shall 
be received from the secretary of the branch, which report shall 
contain a detailed account of the business transacted at said branch 
during the preceding month. A copy of said report shall be for- 
warded to the department manager, together with such application 

for loans as may have been approved by the board. Resident 
251 trustees of the association shall also, on the first day of each 

month, make a report of any business they may have trans- 
ren the manager of the department with which they are con- 
nected. 

Sec. 19. Every trustee of the association shall be empowered to 
receive written applications for insurance in the assoviation, and 
when such applications are accepted, policies issued, and premiums 
collected thereon he shall (except on the premiums of policies issued 
to qualify persons as trustees, upon which no commissions shall be 
allowed) be entitled to the following commissions, to wit: Twenty 
per cent. on the first annual premiums and seven and one-half per 
eent. on the second, third, and fourth annual premiums of life poli- 
cies, payable by ten or more annual premiums and endowments 
maturing in more than fifteen years; fifteen per cent. on the first 
annual premiums and five per cent. on the second, third, and fourth 
annual premiums of policies paid for by not more than five annual 

a or maturing in not more than fifteen years, and 

252 four per cent. on the premiums of policies paid for by a single 
yment. Such commissions shall cease whenever said 
trustee shall cease to be a trustee of the associaticn. 

Sec. 20. All policies of insurance, endowments, annuities, and 
contracts of every kind shall be signed by the president and the sec- 
retary and shall be sealed with the seal of the association. 

Sec. 21. All assets, including the moneys, bonds, notes, mortgages, 
deeds of trust, and other securities of the association, shall be under 
the control of the general board of directors and in the custody of 
the treasurer or of such other person or persons as the general board 
of directors may appoint. 

Src. 22. All loans and investments shall be made in accordance 
with such regulations regarding the examinations of titles, estimates 
of value, and forms of conveyance as may be from time to time 
adopted by the general board of directors, but no loans shall be 
made against the security of real estate for an amount exceeding 
one-half its value. 
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253 Sec. 23. There shall be loaned and kept loaned in each 

department a sum equal to the net terminal value or pre- 
mium reserve (taken at the end of the preceding policy year and 
computed by a net valuation at four and one-half per centum yearly 
interest and the table of mortality designated by the general board 
of directors) of all porepennt whole life and endowment insur- 
ance policies in force upon the lives of persons resident within such 
department: Provided, however, That no such loan shall be made 
except in the manner and upon the securities provided in section 
twenty-four. 

Sec. 24. The board of directors of each department shall loan the 
money to be invested in said department by the provisions of the 
twenty-third section hereof: Provided, That no such loan shall be 
made except after approval by a majority vote of the department 
board of directors and subject to the provisions of the twenty-second 
section hereof, and unless the payment of the money so loaned be 
secured by mortgages or deeds of trust upon unincumbered real 
estate worth at least three times the amount loaned thereon and 
situated within such limits as shall be designated by the general 
board of directors: And provided further, That if the money to be 
loaned within any department cannot be immediately loaned 

within such department on the securities mentioned in this 
254 section, or upon such termsor at such rate of interest as shall 

be satisfactory to the general board of directors, then until 
such loans can be so made such money shall be loaned or invested 
by the general board of directors under the provisions of the follow- 
ing section : 

Ec. 25. The money and funds of the association not loaned under 
the provisions of the preceding section shall, subject to the provis- 
ions of section twenty-two, be invested in or loaned upon Treasury 
notes or bonds of the United States, or bonds of anv State of the 
United States, or city or county bonds, or notes or bonds secured by 
mortgages or deeds of trust on unincumbered real estate, or upon 
such other good and sufficient security as the general board of di- 
rectors may authorize: Provided, That no loans shall be made on 
personal security only. 

Sec. 26. The general board of directors shall appoint an attorney 
for each department, and no loan shall be made within such depart- 
ment except upon the approval, in writting, of such attorney. 

Sic. 27. The association shall have power to grant non-participat- 

ing policies of insurance, endowments, annuities, or any and 
255 ail other description of contracts depending on the duration 

of human life, and all such policies and contracts shall be 
expressed to be non-participating, and the holder of any such policy 
or contract shall not thereby be held to be a member of the associa- 
tion or entitled to any share in its earnings, surplus, or profits. 

Sec. 28. The eabcinignoses. whole life and endowment insurance 
policies issued by the association shall become entitled to be ex- 


changed for paid-up policies (or to be continued in force for their 
full amount for a limited term in lieu of paid-up policies) upon such 
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conditions and after such number of premium payments as shall be 
oo in the policies. 

Ec. 29. Any participating whole life or endowment insurance 
policy subject to the payment of premiums, on which five or more 
years premiums shall have been paid, may be surrendered to the 
association at the end of any policy year by the legal holder of such 
policy, and in consideration of the surrender thereof he shall be 
entitled to receive a sum not less than ninety-five (95) per centum of 
the deposit value of the policy, as hereinafter defined: Provided, 

That no surrender value shall be paid unless the policy be 
256 surrendered within one year after its lapse by non-payment 
of | eecaary Any participating commuted or paid-up whole 
life or endowment insurance policy which shall have been in force 
five or more years since the date of its commutation or issue may be 
surrendered to the association at the end of any policy year by the 
legal holder of such policy, and in consideration of the surrender 
thereof he shall be entitled to receive a sum not less than ninety-five 
(95) per centum of the deposit value of the policy, as hereinafter de- 
fined. The deposit value of the policy above referred to is hereby 
defined to be the residue of the net single premium after deducting 
from it the present value of the future contributions to death claims, 
such single premium, present value, and contributions to death 
claims to be determined by the American table of mortality, with 
four and one-half per centum yearly interest. The deposit value 
shall in all cases be computed upon the amount of the commuted or 
paid-up insurance to which the surrendered policy shall have become 
entitled by its terms and by the number of premiums paid. All 
surrender values shall be payable within sixty days after the 
257 ~=surrender of the policies. All the provisions of this section 
shall, during the continuance of this charter, apply to the 
policies now existing and to those hereafter issued. 

Sec. 30. Nothing contained in this charter shall be so construed 
as to prevent the association from issuing policies which shall be 
subject to no provisions respecting surrender values, or policies in 
which said provisions shall be expressly made applicable only after 
payment of more than five annual premiums, or policies in which 
there shall be express stipulations as to the term of years which 
shall elapse before the divisible surplus contributed by such policies 
shall be apportioned upon them ; but no such policiesor any others 
shall be issued by the association except upon plans which shall be 
publicly made known, and which, so long as policies are issued on 
them, shall be open alike to all fit subjects for insurance. 

Src. 32. Whenever the time of holding any meeting, as fixed by 
this charter, shall fall upon a Sunday or a holiday such meeting 
shall be held on the next succeeding day not a Sunday or a holi- 


day. 
Src. 32. Should any department or branch board fail to 
258 hold any meeting for the election of officers, as required by 
this charter, such meeting shall be held and such election 
take place as the general board of directors shall determine. 
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Src. 33. No policy-holder shall be personally responsible for any 
debt, loss, or other liability or obligation of the association; nor 
shall any director or trustee be responsible, except for such funds 
and property of the association as may come into his possession. 

Sec. 34. Nothing in this charter shall be so construed as to ‘oi 
vent the association from doing business through agents, resident 
trustees, or branch boards of trustees in any State or Territory or 
— of a State or Territory not created a department, and the num- 

r of departments shall not exceed forty-five. 

Sec. 35. It shall be the duty of the general board of directors to 
cause to be prepared and published, as soon as practicable after the 
first day in July in each year, a statement of the business transac- 
tions of the association during the year ending June thirtieth pre- 
ceding, and of its conditions on that day. Such statement shall 

exhibit a detailed account of receipts and disbursements 
259 and full schedules of assets and liabilities, including in the 

latter the amounts necessary to safely reinsure all outstand- 
ing risks. A similar statement may also be made for the calendar 
year ending December thirty-first. From the surplus, if any, exist- 
ing over all liabilities, as shown by a statement as aforesaid for the 
calendar year or for the fiscal year of the association ending June 
thirtieth, the general board of directors may, in its discretion, order 
a distribution to be made of such amounts as they may deem ad- 
visable. The share of each member participating in the surplus di- 
vided shall be proportionate to the surplus contributed thereto by 
his own policy, making a just and equitable allowance for interest, 
mortality, and expenses, and regarding the terms and conditions of 
the policy ; and such share shall be paid or applied on his policy 
on its anniversary next following such distribution (unless other- 
wise stipulated in the policy). The general board of directors shall 
have power to grant additional temporary insurance (for one year) 

on any participating policy to an amount not exceeding 
260 twenty-five per cent. of the sum insured in the policy. Such 

additional insurance may be renewed from year to year or 
may be agreed to be continued by yearly renewal for a term of five 
years or ten years. After the expiration of such additional insur- 
ance the policy upon which it has been granted shall participate in 
distributions of surplus thereafter made under the provisions of the 
fourth and fifth sentences of this section. 

Sec. 36. This charter shall be subject to amendment in the man- 
ner prescribed in section fifteen (15) of an act of the General Assem- 
bly of the State of Missouri approved March 10, 1869, entitled “An 
act for the incorporation and regulation of life assurance com- 
panies.” At all meetings held for the purpose of voting on amend- 
ments to this charter each member shall be entitled to vote in the 
manner set forth in the third sentence of the fifth section hereof. 

Approved November 17th, 1874. 


INSURANCE DEPARTMENT, STATE OF MIssouRI. 


261 I, —— ——,, superintendent of the insurance department of 
the State of Missouri, do hereby certify that I have compared 
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the foregoing copy of the amended charter of the Life Association of 
America with the original on file in this department, and that the | 
same is a correct transcript therefrom and of the whole of said 
original. 

In witness whereof I have hereunto set my hand and affixed my 
Official seal, at city of St. Louis, this — day of ——, A. D. 187-. 


Defendant's Note of Evidence. Filed July 5th, 1884. 


JoHN F. WIL.rams, Superintendent, 
v8. 
W. E. HamItton, 
and No. 10 & No. 11. 
W. E. Hamitton 
v8. 
JoHN F. WILLIAMS. 


Minutes of evidence offered by defendant. 


1. Testimony of William E. Hamiton, taken by consent, 
262 = and the exhibits annexed thereto, marked 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15 (which are transcribed on pages 69 to 
91 of this transcript). 
2. a of J. B. Hood as attorney for the State of Louisi- 
ana, of March 10th, 1877, marked 16. 
(Transcribed on page 91 of this transcript.) 
(Signed) R. J. LOONEY & 
ALEXANDER & BLANCHARD, 
Solicitors for Def’t. 


Decree. Entered and Filed May 16th, 1885. 


Joun F. WItL1aMs, Superintendent, &c., 


v8. 
W. E. or aa Nos. 10 & 11. 
ey ee In Chancery. 


v8. 
Joun F. Wiiciams, Superintendent, &c., 


In the above cases, after trial and due consideration by the court, 
it is ordered and adjudged by the court that John F. Wil- 
263 _liams, superintendent, take nothing on his bill of complaint, 
and said bill is hereby dismissed. 
And it is further adjudged and ordered that the bill of complaint 
of W. E. Hamilton be sustained and the injunction of said Hamil- 
ton be, and is hereby, made perpetual. | 
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And itis further ordered that the demands in reconvention of the 
said Hamilton in his bill of complaint be, and is hereby, rejected 
without prejudice and of nonsuit. 

And it is further ordered and decreed that said John F. Williams, 
superintendent, pay all costs of these suits. 

Done and signed at Monroe, Louisiana, on this 16th day of May, 
1885. : 

(Signed) ALECK BOARMAN, 
U. S. Judge. 


Petition for Appeal. Filed May 28th, 1885. 


JoHn F. WiturAMs, Superintendent, &c., 
v8. 
Wa. E. Hamitron, 
and Nos. 10 & 11. 
264 Wa. E. HamItton 
v8. 
JoHN F. WILL1AMs, Superintendent. 


The petition of Alfred Carr respectfully represents that he is the 
superintendent of the insurance department of the State of Missouri, 
having succeeded John F. William, late superintendent; that he 
is a citizen of the State of Missouri and resides at St. Louis, and as 
such superintendent succeeded to all the rights and interests of Jolin 
F. Williams as superintendent; that he is aggrieved by the final 
decree rendered in this cause on the 16th day of May, 1885, and de- 
sires to take an appeal therefrom to the SupremeCourt of the United 
States ; that the amuunt involved in said suit exceeds the sum or 
value of five thousand dollars exclusive of costs. 

Wherefore petitioner prays that an appeal be allowed to him to 

the Supreme Court of the United States from the final decree 
265 rendered in this cause on the 16th day of May, 1885, to be 
holden at Washington, D. C., on thesecond Monday of October 


next, 1885, and that citation do issue and be served according to 


law upon the defendant in error, William E. Hamilton. 
(Signed) ALFRED GOLDTHWAITE, 
: ‘ Solicitor for Petitioner. 


Order Allowing Appeal. 


Let the appeal as prayed for be allowed, plaintiff to give bond in 
the sum of one thousand dollars, according to law. 
May 26th, 1885. | 
(Signed) ALECK BOARMAN, 
U. S. Judge. 
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Bond for Appeal. Filed May 28th, 1885. 


UnItTEpD STATES OF AMERICA: 


Know all men by these presents that we, Alfred Carr, superin- 
tendent of the insurance department of the State of Missouri, 
266 and John R. Fell, are held and firmly bound, jointly and sev- 
erally, unto William E. Hamilton in the sum of one thousand 
dollars, lawful money of the United States of America, to be paid to 
the said William E. Hamilton, his heirs, executors, administrators, 
and assigns; for which payment, well and truly to be made, we bind 
ourselves and each of us, by himself and each of our heirs, execu- 
tors, and administrators, firmly by these presents. 

Sealed with our seals and dated the 26th day of May, in the year 
of our Lord eighteen hundred and eighty-five. 

Whereas the said Alfred Carr, superintendent, etc., having hereto- 
fore, to wit, on the 26th day of May, 1885, taken an appeal to the 
Supreme Court of the United States from and to reverse the decree 
rendered on the 16th day of May, 1885, by the circuit court of the 

United States for the fifth circuit, holding sessions in and for 
267 ‘the western district of Louisiana, in the suit of John F. Wil- 

liams, superintendent of the insurance department of the 
State of Missouri, vs. William E. Hamilton, Nos. 10 & 11 of the 
docket thereof: 

Now, the condition of the above obligation is that if the above- 
bounden Alfred Carr, superintendent, &c., shall prosecute his said ap- 
peal to effect and shall answer all damages and costs if he shall 
fail to make good his plea, then this obligation shall be void ; other- 
wise to remain in full force and virtue. 

(Signed) ALFRED CARR, 
Superintendent of the Insurance 
of the State of Missouri, 
By A. GOLDTHWAITE, Ait’y. 


(Signed) JNO. R. FELL. 
Approved. 
(Signed) ALECK BOARMAN, 
U. S. Judge. 
Unitep STATES OF AMERICA, \ as 
Eastern District of Louisiana, {| ~° 


Personally appeared Jno. R. Fell, who, being duly sworn, 

268 deposes and says that he is the surety on the within bond; 

that he resides at 441 Prytania St., New Orleans, La., and is 

worth the full sum of one thousand dollars over and above all of 
his debts and liabilities and property exempt from execution. 


(Signed) JNO. R. FELL. 
Subscribed and sworn before me this 26th day of May, 1885. 


Comm’r U.S. Oircuit Court, Eastern Dist. of Louisiana. 
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269 Uwnirep States oF AMERICA: 


Circuit Court of the United States, Fifth Circuit and Western 
District of Louisiana. 


CLERK’s OFFICE. 


I, John W. Wheaton, clerk of the circuit court of the United States 
for the fifth circuit and western district of Louisiana, do hereby cer- 
tify that the foregoing 268 pages contain and form a full, complete, 
true, and perfect transcript of the record and proceedings had, to- 
gether with all the evidence adduced, on the trial of the cases of 
John F. Williams, superintendent, &c., versus William E. Hamilton 
and William E. Hamilton vs. John F. Wiliams, superintendent, &c., 
Nos. 10 & 11 of the docket of the said court. 

Witness my hand and the seal of said court, at the city of Shreve- 
port, La., this Ist day of August, A. D. 1885. 


[Seal U. S. Circuit Court for the Western Dist. of La.] 
J. W. WHEATON, Clerk. 


I, Aleck Boarman, United States judge for the Western district of 
Louisiana, do certify that John W. Wheaton, whose name is signed 
to the above certificate as clerk of the circuit court of the United 
States for the fifth circuit and western district of Louisiana, was at 
the time of signing said certificate and is now the clerk of said court; 


that said certificate is in due form of law, and that full faith and 


credit are due to his official attestations as such clerk. 
Given under my hand, at the city of Shreveport, Louisiana, in 
said district, this 1st day of August, A. D. 1885. 
ALECK BOARMAN, Judge. 


270 Citation. 


The United States of America to William E. Hamilton, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to an appeal filed in 
the clerk’s office of the circuit court of the United States for the 
western district of Louisiana, wherein Alfred Carr, superintendent 
of the insurance department of the State of Missouri, is plaintiff in 
error and you are defendant in error, to show cause, if any there be, 
why the final decree rendered against the said plaintiff in error, as 
in the said appeal mentioned, should not be corrected and why 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Aleck Boarman, district judge of 
271 of the United States for the western district of Louisiana, 
this the 26th day of May, in the year of our Lord one thou- 


sand eight hundred and eighty-five. 
ALECK BOARMAN, 
U. S. Judge. 


~~ 
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On this 10th day of June, in the year of our Lord one thousand 
eight hundred and eighty-five, personally appeared before me, the 
| subscriber, P. B. Weaks, dep’y mar., and makes oath that he deliv- 


ered a true copy of the within citation to William E. Hamilton. 
P. B. WEAKS, D’y Mar. 


Sworn to & subscribed before me this 10th day of June, 1885. 
J. W. WHEATON, Clerk. 


P 272 Rec’d in office May 30th, 1885, and on the 9th day of June, 
same year, I made personal service of the within on W. E. 
Hamilton by handing — a copy of within in the city of Shreveport. 
P. B. WEAKS, 
| D’y Marshal. 
| [Endorsed:] Nos. 10 & 11. U.S. circuit court, western dist. of 


La. In equity. Jno. F. Williams, sup’t, &., vs. William E. Ham- 
| ilton and William E. Hamilton vs. Jno. F. Williams, sup’t. Cita- 
| tion of appeal to S.C. of U.S. A. Goldthwaite, sol’r for compl’t. 
| Filed May 28, 85. J. W. Wheaton, clerk. 


Endorsed on cover: W. Louisiana C.C. U.S. No. 376. Alfred 
Carr, superintendent of the insurance department of the State of 
Missour!, appellant, vs. William E. Hamilton. Filed October 12, 
1885. 
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SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1888. 
No. 105. 


' 
ALFRED CARR, SuperINnTENDENT OF THE INSURANCE 


DEPARTMENT OF THE STATE OF MissouRI, 
APPELLANT, 


versus 


WILLIAM E. HAMILTON, Appe ter. 


a 


Carr, as the Superintendent of the Insurance De- 
partment of the State of Missouri, prosecutes this ap- 
peal from a decree.in equity dismissing the bill of 
complaint, filed by his predecessor in office, John F: 
Williams, against William E. Hamilton, in the United 
States Circuit Court for the Western District of 
Louisiana. 

The bill of complaint, originally filed, was the or- 
dinary petition used in the practice of the State Courts 
for executory process. 

Under the decisions, the proceedings by executory 
process are proceedings in equity. Marin vs. Lally, 
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17 Wallace, p. 14; Waugespack vs. Bank, 4 Woods, 
p. 130. 

Subsequently, an amended bill of complaint was 
filed by leave of the Circuit Judge, making the suit 
a simple billin equity to foreclose a mortgage. Record, 
pp. 20, 21, 22. 

The bill of complaint sets forth that Hamilton was 
the maker of a promissory note for the sum of thirty- 
eight hundred and fifty dollars, dated March 11th, 
1870, due twelve months after date, with eight per 
cent. interest from maturity. That the note, with in- 
terest from March 11th, 1879, and attorney’s fees, at 
five per cent., is secured by mortgage upon certain 
real estate in the City of Shreveport, Louisiana. 

The plaintiff asks for the usual process in suits for 
foreclosure. | 

To the original bill of complaint the defendant, 
Hamilton, answered and set up a defence of prescrip- 


tion of five years to the note, and peremption of ten : 
years to the mortgage; and, in his answer, adopted | 
‘the allegations made in an original bill, filed on the | 
: 


same day, in the same Court by him, against John F. 
Williams, Superindendent of the Department of In- 
surance of the State of Missouri, and James C. Weaks, 
United States Mafshal for the Western District of 
Louisiana. Record, pp. 7-8. 

Upon the original bill filed by Williams, Bepertine 
tendent, an order for executory process to issue as 
prayed for having been made by the District Judge, 


. 
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and notice of seizure having been given and served, 
Record, pp. 5, 6, 7, to stay proceedings, Hamilton had to 
obtain an injunction. 

He chose to proceed by an original bill for injunction. 
Record, pp. 9, 10, 11, 12, The order for an injunction 
was granted without notice and without bond. Record, - 
p. 13. The averments of this bill of complaint are: 

1. That the proceedings by executory process in 
the suit of Williams, Superintendent, vs. Hamil- 
ton, are unjust, and contrary to all law and all princi- 
ples of equity. | 

2. That the note and mortgage sued on never had 
a legal or equitable existence; that the so-called Louis- 
iana and Texas Department of the Life Association of 
America never had a corporate existence, and that the 
Life Association of America never had any authority 
to do a banking business, or to loan money on interest 
or discount, and if it did so, it was ultra vires. That 
if the debt had a legal existence, it had been extin- 
guished in a just, legal and equitable manner. 

The bill then avers that complainant, Hamilton, 
took out a policy upon his life in 1869, in the sum of 
ten thousand dollars, for the benefit of his children, 
the policy being a non-forfeiting policy, to be fully 
paid up in ten years from date; that in December, 
1877, complainant, Hamilton, consented to a reduction 
of his policy to the sum of seven thousand and five 
hundred dollars; that he continued to pay his premiums 
until August, 1879, when he paid his last premium, 
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constituting his paid up, non-forfeitable policy of in- 
surance. The amount paid being in all six.thousand 
seven hundred and fifty-nine and 4 dollars ($6,759.18). 
That soon after the last and full payment was made, 
the said Life Association of America forfeited its 
charter. | 

Complainant avers, that on or about 11th March, 
1870, he received the aniount of ————— dollars, and 
gave the note and mortgage sued on by Williams, 
Superintendent, but says that there was an express stipu- 
lation and agreement between him, Hamilton and one 
Lindsay, the President of the Shreveport District, that 
as long as he, Hamilton, promptly paid his premiums 
on his policy and interest on his note, that no de- 
mand would be made for the principal thereof, until 
either the death of Hamiiton or until the endowment 
fell due in 1884, and that that was the sole motive he 
had in receiving said money and giving his note there- 
for, and that this agreement was to have been put into 
writing. He charges fraud and bad faith on the part 
of the Company, its officers and agents, in dealing 
with him. He asks to be put in the same situation as 
he was in the beginning of his agreement with said 
Life Association of America, and pleads in compensa- 
tion and reconvention said sum of six thousand seven 
hundred and fifty-nine j% ($6,759.18) dollars, and prays 
for an injunction. 

To the bill of complaint Williams, Superintendent, 
filed a full and explicit answer. 
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He averred that he was the Superintendent of the De- 
partment of Insurance, vested by law with all the 
assets of the dissolved corporation, the Life Association 
of America. That the said Association had been a 
corporation authorized to do a business of life insur- 
ance upon the muTUAL plan only. That the legal title 
of the said note and mortgage, and the right to the 
possession thereof, was vested in him, as a statutory 
trustee and the legal representative and successor of 
said dissolved corporation. He averred the regularity 
of his original proceedings in the Circuit Court for the 
Western District of Louisiana, denied that the Louis- 
iana and Texas Department of the Life Association of 
America was a corporation, but that it was only a 
branch of the parent office, and under the absolute 
control and authority of the parent office. That it was 
a mere agent, with limited and prescribed powers, sub- 
ject to change, modification or abolishment at any 
time by the general. board of directors. Denied that 
it ever did a banking business, and in its business in 
the department of Louisiana and Texas, acted strictly 
within the scope of its charter at the time of making 
said loan, and had full power to make such loan, and 
to take mortgages on real estate to secure the payment 
of the same. Denied the extinguishment of the debt 
in any way, and particularly in the form and manner 
alleged in paragraph fourth of complainant’s bill. 
Averred that the original policy issued to complainant 
had been reduced in good faith, and that complainant 
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was not in anything deceived, and that the said reduc- 
tion had been accepted and acquiesced in by complain- 
ant. That the insolvency ofthe corporation had re- 
sulted from a depreciation of its property and securi- 
ties, and not through any fault or negligence of said 
corporation or its officers, and that the contract was a 
valid and subsisting one to be enforced against said 
corporation or its officers or legal representatives. 

Further, denied that complainant could set up any 
verbal agreement with J. B. Hood, deceased, or with 
anyone; denied the authority of J. B. Hood to make 
any agreement, such as was alleged; denied that the 
letter referred to contained any such admission as was 
pretended by plaintiff, and denied all fraud or ill prac- 
tices on the part of the dissolved corporation or its 
legal representatives. 

And, further, denied that compensation could be 
pleaded or that said note was prescribed and the 
mortgage was perempted. 

There was no replication filed in either the suit of 
Williams, Superintendent, vs. Hamilton, or in the suit 
of Hamilton vs. Williams, Superintendent, et al. 

By consent of parties the suits were consolidated to 
be tried together. Rec. p. 20. 

Afterwards the amended bill of complaint, convert- 
ing the original suit of Williams, Superintendent, 
vs. Hamilton, into an ordinary bill in equity to fore- 
close a mortgage was filed. Record, pp. 20, 21, 22; 


,: oer” 


and an answer thereto was filed by Hamilton. Record, 
p. 23. 

By agreement the case was consolidated and heard 
in chambers, and that the judgments should be ren- 
dered in vacation. P.23. On pages 24 and 25 will be 
found the note of evidence of complainant, Williams, 
Superintendent. 

There was no objection in the Circuit Court to the 
want of replications. In this Court, “not having been 
made there, it will be considered as .having been 
waived.” Fretz vs. Stover, 20 Wall. 204. 

The bill of complaint was filed June 28th, 1883. 
Record, p. 1. Notice of seizure was issued from the 
clerk’s office June 29th, 1883, and served June 30th, 
1883. Record, p. 5. The writ of seizure and sale was 
issued from the clerk’s office July 6th, 1883, p. 6, and 
served on July 7th, 1883. P. 7. 

The note was dated March 11th, 1870, and interest 
was paid to March 11th, 1879. P.3. See, also, letter 
from Felix Coste, Treas., dated St. Louis, March 18th, 
1879, to W. E. Hamilton. Record, pp. 32, 33. See, also, 
cross-examination of W. E. Hamilton at p. 37. 

The mortgage was recorded March 11th, 1870, and 
re-recorded May 28th, 1881. Record, p. 4. 

The term for prescription “of bills of exchange, 
notes payable to order, or bearer, and on all promissory 
notes, whether negotiable or otherwise, is five years, 
reckoning from the day when the engagements were 
payable.” Rev: Civil Code, Art. 3540. 
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Under the law of Louisiana registry or inscription 


of the mortgage is necessary. The registry preserves 


the evidence of mortgages during ten years, reckon- 
ing from the day of its date. Re-inscription, in the 


oe manner in which it was first made, must be made to 


continue its effect beyond ten years. Rev. Civil Code, 
Arts. 3342 (3314), 3343 (3315), 3369 (3333); Shepherd 


s vs. Orleans Cotton Press Company, 2 An. 101; Liddel 
E vs. Rucker, 13 An. 569. 
‘2 In this case no rights of third persons were presented, 


and the re-inscription after ten years was good. _ 

We submit that there is nothing in the defence of 
"4 prescription of five years and the peremption of ten 
years. 

II. 

In the injunction suit filed by Hamilton vs. Williams, 
Superintendent, etc., and James C. Weaks, complain- 
ant first denies that the debt or mortgage ever had a 
valid and legal existence; and, second, if it ever ex- 
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isted, avers that there was an express stipulation and 
agreement between him “and said Lindsay, and the 
3 so-called Shreveport district, that as long as your 
oe orator (meaning Hamilton) promptly paid his prem- 
> iums on his said policy, and interest on said note, that 
no demand would be made for the payment of the 
principal thereof, until either the death of your orator, 
or until his endowment fell due in 1884, and that 
the sole motive your orator had in receiving said 
money and giving his note and mortgage, was to ac- 
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cept and avail himself of the equitable security offered 
him by said Shreveport district, to insure the honest 
good faith and solvency of the Life Association of 
America to pay their obligations to him according to 
the tonse and effect of their policy to him in the 
premises.” 

The bill of complaint further asi fraud and 
ill-practice on the part of the Life Association ‘of 
America in obtaining the reduction of the policy from 
ten thousand dollars to seven thousand and five hun- 
dred dollars. 

It asked to have the situation between the parties 
previous to the reduction restored, and pleaded in 
compensation and reconvention the sum of six thous- 
and seven hundred and fifty-nine , dollars, and asked 
for an injunction. 

The substantial defence contained in the answer of 
the Superintendent of the Department of Insurance, 
is that the note and mortgage were obtained in a 
proper and legal manner in the course of business, au- 
thorized by the charter and amended charters of the 
Company, and that the Life Association of America, 
having been duly incorporated as a purely MUTUAL 
Company, authorized to do a business of life insurance 
upon the muTUAL plan only, and all business neces- 
sarily connected therewith, the debt due by the Life 
Association of America to Hamilton upon his policy 
is not a mutual debt with that due by Hamilton to the 
Life Association, and, therefore, not subject to offset or 


10 


compensation. The answer denies any agreement, 
and all fraud or ill-practice. 

The proof of the note and mortgage is complete. 

Did the Life Association of America have the au- 
thority to make such loan, and receive the note and 
mortgage to secure the same? 

The original articles of incorporation of the Life 
Association of America are to be found in the Record 
at pages 70, 71, 72, 73. The amended charter, _ap- 
proved October 2d, 1869, is to be found at pages 74 to 88, 
inclusive. By Section 52, Amended Charter, 1869, at 
page 87, the mode and method of investment is fully 
prescribed. 

The agreement between Hood, Manager and Pres. 
La. and Texas Dept., and R. H. Lindsay, Pres., Shreve- 
port, Record, pp. 26, 27, 28, shows nothing contrary to, 
or in violation of, the charter and amended charter of 
the Company. 

There is not a word of testimony or thing to prove 
in the Record any stipulation or agreement between 
“your orator and said Lindsay and the so-called Shreve- 
port district, that as long as your orator promptly paid 
his premiums on his said policy, and interest on said 
note, that no demand would be made for the payment 
of the principal thereof until either the death of your 
orator, or until his endowment fell due in 1884.” 

There was a policy issued to William E. Hamilton 
upon the endownment plan. The full amount of ten 
thousand dollars was to be paid to William Elijah 
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Hamilton, or assigns, on the 14th day of July, 1884, 
or, if he should die before that date, to his children, 
if all the conditions were performed. Record, pp. 50, 51. 
The policy was non-forfeitable after two annual pay- 
ments had been made. 

It is admitted that the policy had been paid up in 
full on August Ist, 1879, as shown by the testimony 
of Hamilton, Record, p. 26, and the receipts 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, Record, pp. 29 to 32, inclusive. 

On the 10th day of November, 1879, by final decree 
of the Circuit Court in and for the City of St. Louis, 
and State of Missouri, in a cause wherein William S. 
Relfe, as Superintendent of the Insurance Department 
of Missouri, was plaintiff, and the Life Association of 
America was defendant, the Life Association of 
America, 2 company, incorporated under the laws of 
the State of Missouri, was dissolved, and the title to 
to all assets of said Corporation was vested absolutely 
in William 8S. Relfe, as Superintendent of the Insur- 
ance Department of the State of Missouri, and his 
successor or successors in Office. Record, pp. 46, 47, 
48, 49. 

As appears by the statement of the Actuary for the 
Insurance Department of Missouri, Record pp. 56, 
56, 57, the value of Hamilton’s policy on the 10th 
November, 1879, when the Company was determined 
by process of law, was on the whole $10,000, making 
no account of the reduction, no new policy ever hav- 
ing been issued, $7779.95, from which deduction out- 
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standing note of $2372.90 left $5407.05 as the net 
value, and which amount was allowed by the Com- 
missioner, and approved by the Circuit Court of St. | 
Louis. See testimony of Jno. F. Williams, Record, 
pp. 41, 42, 43. ) 

Three dividends, of 5.74 per cent. each, have been 
declared, and a further dividend of 2 per cent. may be 
expected. It does not appear that Hamilton or his 
children collected the dividends due on said policy. : 

No proof was offered to substantiate the charge of | 
fraud or ill-practice. | 

The single point remains whether the debt due by , 
Hamilton to the defunct Life Association of America | 
and the debt due by the Life Association of America 
to Hamilton are mutual debts and subject to compen- 
sation and set off. 

IIT. 

The original articles of association of the Life As- 
sociation of Missouri were entered into June 13th, : 
1868, and are found in Record, pp. 71, 72, 73, 74. 

The amended charter of the Life Association of 
America was approved October 2d, 1869, and is found 
in Record, pp. 74 to 88, inclusive. 

#4 The corporation was originally chartered, and, with 
Ba. its various amendments, continued to be a mutual 
oa Company. It had the power to do business in each 
State and Territory of the United States. 

By its charter the policy-holders were to elect the 
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Board of Directors annually on such day, and at such 
place as the by-laws of said Corporation may prescribe. 

The amended charter of October, 1869, provided for 
departments and districts, eligibility of members to 
the Boards of Directors of the Departments, invest- 
ments of funds in each Department, ete. And that 
no member should be personally responsible for any 
debt, loss or other liability, or obligation of the Com- 
pany, nor should any director, or trustee, be respon- 
sible, except for such funds and property of the Com- 
pany as might come into his possession officially or 
otherwise. | 

The policy issued to Hamilton was an endowment 
policy, upon which nine annual premiums were to be 
paid. It was payable in fifteen years, on the 14th 
day of July, 1884, to William E. Hamilton, if he 
should be living, and if he should die any time before 
July 14th, 1884, it was to be payable to his children, 
Fannie Noomis, Carrie Bryan, Pinnie Chaffe, John 
Clinton and William Edward Hamilton, or their legal 
guardian, in case they are under age, or their exe- 
cutors, administrators, or assigns. Record, p. 50. 
The Corporation was dissolved by process of law on 
the 10th of November, 1879, Record, p. 46, and the 
obligation under the policy, which was unmatured, be- 
came absolute and exigible. By calculation and from 
tables the policy had a value, a net value of $5407.05, 
p. 56, on the 10th of November, 1879. But to whom 
was this value payable? By the terms of the policy 
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it was payable to Hamilton only upon the condition 
that he should be alive on the 14th July, 1884. If he 
should die before, it was payable to his children named 
in the policy. 

Almost the identical case has been adjudicated in 
New York. We print the whole opinion: 


“EarL, J. On the 7th day of December, 1871, the 
Atlantic Mutual Life Insurance Company issued, upon 
the lifeof Charles Almy,a paid-upendowment policy, by 
which it agreed to pay Mary A. Almy the sum of $1454, 
in the event that Charles died before December 7th, 
1880, or, in the event of his living at that time, to 
pay that sum to him. 

“On the same day it issued another paid-up endow- 
ment policy for $2240, upon the same life, for the 
term of fourteen years, and the Company agreed to 
pay the amount insured to Mary A. Almy, upon the 
death of Charles, or in ease he should live until the 
7th of December, 1885, to pay the amount to him. 
The reserve value of these two policies, at the time of 
the appointment of the plaintiff, as receiver, in August, 
1877, was $2779.95. At that time the Company held 
against Almy a past due promissory note for $2000, 
and he was also indebted to it for $226.31 for money 
had and received. 

“The plaintiff seeks to enforce payment from Almy 
of the amount of the note, and money had and re- 


-eeived; and he claims an offset for the reserve value 


of the two policies; and the question for our determina- 
tion is, whether he is entitled to such offset. 

“At the time of the appointment of the plaintiff as re- 
ceiver these policies had not become due, and it was, not 
therefore, known to whom they would be payable. The 
time had not come when, by the termination of the 


policies, either of them was payable, either to Almy, 
or his wife. If he died before the times mentioned in 
the policies, then the sums became payable to his wife; 
if he survived those periods, they became payable to 
him. Hence, both he and his wife were interested in 
the policies. He had no right, without her consent, 
to destroy or discharge the policies, and she had no 
right to do so without his consent. The policies did 
not belong exclusively to either. It is true that they 
had a reserve value at the time when plaintiff was ap- 
pointed receiver, and for that value they were entitled | 
to their pro rata share from the assets of the Com- 
pany. But to whom was that value payable? It did 
not belong to Almy at that time, neither did it belong 
to his wife. It could not then be known to whom it 
would ultimately: be payable. Neither one could at 
that time demand payment of that value, or receipt 
for or discharge it. Either one could claim that the 
money should be paid into Court, and invested under 
its direction to await the event upon which it would 
be determined to whom it was payable. Under such 
circumstances it is impossible to say that at the time 
of the appointment of the plaintiff, as receiver, the 
money was due to Almy, in such a sense that he could 
avail himself of it as an offset. ? 

“Tt is true that one policy, by its terms, matured on 
the 7th of December, 1880, so that at the time this 
action was commenced the defendant was solely in- 
terested in that policy, and was solely entitled to the 
reserve value thereof. But that value was not due at 
the time the plaintiff was appointed receiver, and, 
hence, is not available as an offset (Myers vs. Davis, 
22 N. Y. 489; Martin vs. Kunzmuller, 37 zd. 396). ° 

“Even if Almy had a special interest in the policies, 
the value of which might have been computed by 
tables in use by life insurance and annuity companies, 
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the case contains no data for the computation of such 
value. He claimed to offset the whole of the reserve 
value, and as that did not wholly belong to him, he was 
not entitled to the offset. 

“This is not a case of mutual credits between the 
Insurance Company and the defendant, within the 
meaning of 2 Revised Statutes, 47, Section 36, and 
there are no principles of equity upon which this off- 
set can be enforced. We are, therefore, of opinion, 
that no error was committed to the prejudice of the 
defendant in the court below, and its judgment should 
be affirmed with costs.” Newcomb vs. Almy, 96 New 
York, 308. | 

The debt due by the Life Association under the 
policy, by reason of its insolvency, was not due to W. 
E. Hamilton on the 10th November, 1879. He could 
not receipt for it and discharge the Association or the 
receiver, nor could the children named in the policy 


receipt for it and discharge the Association, or receiver, 
on said date. : 

Both Hamilton and his children would have been re- 
quired to sign the receipt and discharge. By the in- 
solvency the debt became due to joint creditors, or if 
either Hamilton or his children had chosen to do so, 
a bill could have been filed to determine to whom the 
money was due, and the right of Hamilton to the off- 
set if he had any.: See opinion of this Court in case 
Gray vs. Rollo, 18 Wallace, 634: 

“The debtor who owes a debt to several creditors 
jointly cannot discharge it by setting up a claim 


which he has against one of those creditors, for the 
others have no concern with his claim and cannot be 


affected by it;° and no more can one of several 
joint creditors, who is sued by the common debtor for 
a separate claim, set off the joint demand in discharge 
of his own debt, for he has no right thus to appro- 
priate it. Equity will not allow, him to pay his 
separate debt out of the joint fund. And if he had 
the assent of his co-obligees to do this, he has no re- 
ciprocal right to dothe same thing.” See also Watson 
vs. Mid Wales Railway Co., Law Reports, 2 vol. Com. 
P. 593. | 

In 31 New Jersey Equity Reports, 4 Stewart, at p. 
15, a case very like our case is reported Henry Prinz 
took out a policy in the New Jersey Mutual Life Insur- 
ance Company on the endowment plan. Had paid 
all the premiums which, under the contract, he could 
ever have been required to pay. But the time of pay- 
ment of the policy had not arrived when the decree 
of insolvency was made. He borrowed money on the 
security of his bond and mortgage from the Company. 
It was a condition’ of making the loan to him that he 
should take out a life policy in the Company, and he 
did so accordingly. He did not pay the bond and 
mortgage, and it went into the hands of the receiver, 


and he sued. The Court say: 


“Prinz asks that he may be permitted to offset 
against the amount of that claim against him, the 
money paid by way of premiums on the policy. Of 
course, there was no agreement between him and the 
Company, that those premiums should be applied to 
the payment of the bond and mortgage. They were 
paid on account of his insurance. The rank of his 
claim as a policy-holder is as before stated. The fact 


that he has in, his hands assets of the Company, can- 
not entitle him to any advantage over other policy- 
holders in the same rank, and the fact that he is a 
debtor of the Company gives him ‘no equity over 
them. He is not entitled to the offset which he claims, 
nor to any.” ‘ 

Hamilton was insured in a mutual company. He 
was both an insurer and insured. The capital of the 
Company was the premiums, invested in notes and 
mortgages and bonds, constituting the reserve fund, 
which by law it was required to have. There were no 
shares or liability to assessments. The relations be- 
tween the policy-holders were mutual, and should 
have been equal. There is no equity in giving one 
policy-holder an advantage over other policy-holders, 
because he has assets of the Corporation in his poses- 
sion. 

As was said in the case of Hillier vs. Allegheny 
County Mutual Insurance Co., 3 Penn. State Rep. 
p. 474: 

“The plain and practicable plan of setting. the affairs 


of an insdlvent company of mutual insurers is to 
liquidate its means and its responsibilities separately.” 


IV. 


The Louisiana Revised Civil Code, at Article 2054, 
provides: 


“Whenever there is a cession of property, either 
voluntary or forced, all debts due by the insolvent shall 
be deemed to be due, although contracted to be paid 
at a term not yet arrived; but in such case a discount 
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“L’exigibilité, que produit la faillite, a lieu, en effet, 
dans |’intérét de la masse, afin de rendre la liquida- 
tion plus facile et plus prompté or, tout au contraire, . 
elle serait trés-préjudiciable 4 la masse, si elle produi- 
sait, la compensation entre les dettes 4 terme du failli, 
et les dettes antérieurement échues, dont quelques- 
uns de ses créanciers pourraient étre tenus envers lui. 

“Qu’en resulterait-il en effet? 

. “C’est que ces créanciers, retenant en payement de- 
toute la somme qui leur est due, toute la somme, qu’ils 
doivent, recevraient un payement intégral. 

_ “Tandis-que les autres créanciers chirographaires, 
payés qu’ils seraient au marc le franc, ne recevraient 
qu’un dividend proportionel 4 leurs créances. Re- 
sultat inique et essentiellement contraire au but de la 
loi, qui vent maintenir, le plus possible, l’égalité entre 
tous les créanciers de la faillite, cette démonstration 
nous parait complete.” 


V. 
- In Louisianathe Revised Civil Code, Art. at 2209, says: 


“Compensation takes place between two debtors, hav- 
ing equally for their object a sum of money, or a cer- 
tain quantity of consumable things, of one and the 
same kind, and which are equally liquidated and 
demandable.” 


We submit that the debt due by Hamilton was upon 
& promissory note, past due. The debt due from 
the Life Association of America upon the policy was 
not liquidated. The insolvency of the Association 
determined the debt, but not for the $10,000. Hamil-- 
ton himself did not know what the value of the policy 
was, and did not sue for its value. He pleaded the 
amount of premiums he had paid in compensation of 
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lation of the yalue of the 


the debt he owed. The calcu 
y and not until June 


policy was made by 22 Actuar 
28th, 1884. Record, pP- 55, 56. 

If the value, a8 reported by the Actuary, WS due 
to Hamilton in 1879, the debt was not equally 
liquidated and demandable with the debt of Hamilton 
to the Association when the compensation was pleaded. 
Phelps Vs. Stone, 3 An. 617; Fagot et als. vS- Porche, 
7 La. 562; Hoffman VS. Pontchartrain R. R., 9 La, 20; 
Lacoste VS. Bordére, 7 Mart. N. 3 516; Owen, Adm., 


vs. Vanderslice, 9 An. 189. 


Vi. 
This Court in the case of Relfe vs- Rundle, 103 U. 
S. p. 222, determined the character of the Superin- 
tendent of the Insurance Department of the State of 


Missouri in his relation to policy-holders and the 
assets of the dissolved corporation. 
The attention of this Court will be directed by the 
learned counsel for the appellee to the case of Life As- 
sociation of America V®- Levy, 33 An. 1203. 
We submit that the judgment rendered 10 that case 
was wrong: The reconventional demand there wa 
fled under the practice in the State Courts. Code of 


Practice, Art. 375. _ 
The demand was not ‘ ncidental to the suit of the 
d but for Article 375, C.., 


Life Association of America, an 
P., could not have been advanced in that suit of pleade 


momen 


< 


WEEE CTEM EO RES chop ere 


inindinitiieisliediiontiniidaimeieneeeee 


v8. 


WILLIAM E. HAMILTON. 


‘ Nong ne 


# 


In the Supreme Court of the United States 


BRIEF OF WILLIAM E. HAMILTON, Appellee. 


mS 
i at 
. * : e 


te 


ALFRED CARR, Superintendent, Bte., 


vs. 


WILLIAM B. HAMILTON. 


No. 
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BRIEF OF WILLIAM E. HAMILTON, Appellee. 


STATEMENT OF ISSUES. 


This is an action brought in the Circuit Court of 
the United States, sitting as a court of equity for the 
Western District of Louisiana, at Shreveport, La., 
to enforce a contract made in Louisiana, to’ be exe- 
cuted in said State, and made between William E. 
Hamilton on the one part and Robert H. Lindsay, 
as president of the Shreveport District of the Lou- 
isiana and Texas Department of the Life Associa- 
tion of America, both being at the time of said con- 
tracts residents‘and citizens of the State of Louisiana. 

And by certain rules of said Circuit Court the ac- 
tion is brought under the laws of Louisiana called 
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Executory Process, and fully expressed in the Code 
of Practice of said State in the articles from No. 732 
to 751, which see, with the bill of complaint. Tran- 
script pages 1 and 2. 

Your Honors will see by these articles that the 
remedy is an extraordinary one; the proceeding ex 
parte, and strictly requires that every fact necessary 
to the validity of the proceeding must be presented 
by authentic evidence of the note, of any endorse- 
‘tmnents or transfers thereon; also of the execution of 
the mortgage sought to be enforced via executivi. 

It also appears that the debtor who has equitable 
or legal defences may arrest the sale by injunction 
on setting forth his defences. It is also provided 
by said articles, and by the uniform jurisprudence 
of the State, that when the debtor arrests the pro- 
ceedings by injunction the creditor may except to 
the process of injunction, and if it is illegally granted 
have it dissolved with damages and his proceeding 
via executivi continues. 

But if the creditor answers to the suit for injunc- 
tion and puts the allegations of the debtor at issue 
he thereby abandons his proceeding via executivi, 
and the whole matter becomes an action via ordinaria, 
to be heard and tried as any other ordinary action. 

W. E. Hamilton, the debtor and defendant, 
availed himself of the right of injunction granted by 
the Article 739 of the Code of Practice in his bil] of 
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complaint, found in the Transcript, pages from 7 to 


12. 


And the creditor then, John F. Williams, an- 
swered, fully putting at issue theallegations of the 
debtor’s bill. Transcript, from 15 to 18. 

We will only call the attention of Your Honors 
to the very strange assumption of the plaintiff that 
John B. Hood and Robert H. Lindsay were but the 
agents of the Life Association of America, when the 
fact is patent that neither Hood nor Lindsay acted 
as agents personally of any one, except as the agents 
and giving voice, each, to boards of directors; boards 
that never had a particle of legal life or existence, to 
bind or represent any one in law or equity, and then 
in his answer he denies the power of these so-called 
agents to make the agreement averred by Hamilton 
and found in the transcript from page 26 to 28. An 


"agreement never disavowed from the 16th of April, 


1870, until after the 10th day of July, 1883, when 
Hamilton filed his bill of complaint. See Transcript, 
page 12. 

But as Hamilton recognized the board of directors 
of the so-called Shreveport District, in making all of 
his payments to that board, we feel sure that neither 
Hamilton nor plaintiff will be heard to deny the 
agency of even these lifeless boards, and that the 
contract made on the 16th of April, 1870, between 
J. B. Hood and R. H. Lindsay are as binding on 
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the Life Association as the note and mortgage of 
March 11th, 1870. 

The issue is then narrowed down to the point of 
the legal and equitable right of Hamilton to his plea 
of compensation (offset) and that point has been defi- 
nitely established by the Supreme Court of Louisi- 
ana in the case of The Life Association (this same 
plaintiff) vs. Levy. 33 La. Ann. 1203. 

And not to recapitulate, we pray Your Honors to 
_ carefully read that cause and the authorities therein 
cited, adopting them as conclusive of this cause. 

But we urge that the case at bar is much stronger 
for relief than the case referred to, 


In the case cited you wiil find that at the date 
when said case was determined Levy was still a 
member of the Mutual corporation. His policy 
was siill a risk, while in the case at bar you will 
find that in accordance with the special stipulations 
of his policy Hamilton paid and discharged every 
obligation to the corporation before the 14th day of 
July. 1879. See his policy, Transcript 50-51. 

And Hamilton’s testimony on page 26, in which 
he says: “Witness states that in good faith, and 
never having heard or intimated that the Life As. 
- sociation disputed the authority of J. B. Hood, their 
agent, that he paid in cash to Thomas Phillips, sec- 
retary of the aforesaid Shreveport District, and to 
R. H. Lindsay, president of said district, and ta 
Samuel Flower, secretary of the Louisiana Depart. 
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ment, on his said policy, the sum of $6,949.12, as is 
shown by the annexed receipts Nos. 2, 3, 4, 5,6, 7,8, 
9, 10, 11, 12, and that his said policy was paid in 


Full. ” 

The receipts referred to are found on Transcript, 
pp. 29 to 32. 

This is not denied, nor is his good faith ques- 


tioned, nor is it pretended that the Association was 
insolvent at said time, nor is it questioned that the 
interest of one-fourth, surrendered on the 3rd day of 
December, 1877, was, at the time Hamilton ceased 
to belong to the corporation, worth less than $1,635.22 | 
in cash to the corporation, making his rn $8,- 
584.34. 


Then on the 14th day of July, 1879, the relation 
of insurer and insured expired—all risks on his 
life ended—he ceased thereby to be a member of the 
corporation, and the relation of debtor and creditor 
was fixed—all liabilities were merged into a debt 
positive or indefeasable by virtue of the contract of 
the policy and the contract of reduction thereof and 
fixed at $7,500.00 ond $1,635.22, the cash value of 
the fourth surrendered, making $9,135.22. 

We most earnestly submit that we can conceive 
of no principle of law, justice or equity that can bind 
Hamilton after he had paid and discharged his last, 
obligation, expressed or implied, in his contract of 
__ his policy—got his last receipt of acquittange—that 
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closed all rights of mutuality or insurance, to still 
and indefinitely as to time or circumstance, warrant 


the continued solvency and prudence of a corpora- 


tion in which he had no possible interest or conriec- 
tion than to collect his debt, fixed and indefeasable 
by the very terms of their contract, and the fact that 
the $7,500.00 endowment was not to be paid until 
the 14th day of July, 1884, can have no effect on his 
debt liquidated and fixed on the 14th of July, 1879. 


Your Honors, we know, will give us no more than 
the law and equity of the case requires. Our view 
of the law and equities of the case differ from those 
of the plaintiff or of his solicitors. Your Honors 
will know the weight of the testimony. We believe 
that you will differ with the witness Williams as to 
the law and principles he enunciates in his answers 
to interrogatories, and more especially in his answer 
to the ninth cross interrogatory found in the tran- 
script p. 42-43. He is without doubt honest and 
earnest in his opinions expressed, but we differ from 
him and believe this court will, in settling the issues 
of this case. 

And referring to the Slab of law given by the 
witness as to what Hamilton is entitled under the 
law, we close by again bringing to the attention 
of the court that Hamilton is not suing the Life 
Association in the courts of the State of Missouri, but 
is defending himself as a citizen of Louisiana, not as 


a member of a partnership, but as one who once be- 
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longed to a corporation-—a corporation that on full, 
final settlement fell in his debt on the 14th of July, 
1879, in the sum of $9,135.22, less the amount of the 
note sued on, to-wit: $3,850.00, with all interest 
paid to March the 11th, 1879, at which time, under 
our laws of Lo.isiana compensation took place, or 
at least interest would offset interest in Hamilton’s 
favor, and the account would stand $9,135.22 — 
$3,850.00 = $5,285.22. 

And although Hamilton may never recover his 
losses, surely law and equity presents him with this 
shield against all the aggressive attacks of the 
plaintiff. 

For which reason we pray for a decree giving us 
all the equitable relief that we claim in our bill of 
complaint. 

R. J. LOONEY, 

T. ALEXANDER, 

N. C. BLANCHARD. 
Of Counsel for Defendant. 
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MORLEY SEWING MACHINE CO. KT AL. VS. CHAS. B. LANCASTER. 1 


1 Unitep Srates oF AMERICA, \ Ba 
Massachusetts District, ; 


At a circuit court of the United States for the first circuit, begun 
and holden at Boston, withiu and for the district of Massachusetts, 
on Wednesday, the fifteenth day of October, in the year of our Lord 
one thousand eight hundred and eighty-four, before the Honorable 
Le Baron B. Colt, circuit judge. 


MoriteY Sewina MAcHINE Company ef al., Complain- 
oh, In Equity. 
CHARLES B. Lancaster, Defendant. 


The bill of complaint in this cause was filed in the clerk’s office 
on the sixth day of November, A. D. 1882, and was duly entered at 
the October term of this court, A. D. 1882, and is in the words and 
figures following : | 


2 Bill of Complaint. (Filed Nov. 6, 1882.) 


To the honorable the judges of the circuit court of the United States 
for the district of Massachusetts: 


The Morley Sewing Machine Company and the Morley Button 
Sewing Machine Company, corporations duly organized under the 
laws of Maine, and citizens of said State, bring this their bill of 
complaint against Charles B. Lancaster, of Newton, in said Common- 
wealth of Massachusetts, and a citizen thereof ; and thereupon your 
orators complain and say— 

That one James H. Morley, then of Holyoke, Mass.; was the origi- 
nal and first inventor of a certain improvement in machines for 
sewing buttons on fabrics, more fully described in the letters patent 
hereinafter mentioned, and which had not been known or used be- 
fore his said invention, and which, at the time of his application for 
a patent, as hereinafter mentioned, had nut been for more than two 
years in public use or on sale with his consent or allowance. 

And your orators, on information and belief, further show unto 
your honors that said James H. Morley, being so as aforesaid the 
first inventor and discoverer of said improvements, and being also a 

citizen of the United States, did, on the fourth day of Janu- 
2a ary, A. D. 1881, upon due application therefor, obtain letters 

patent of the United States for said invention in due form of 
law, under the seal of the Patent Office of the United States, signed 
by the Secretary of the Interior and countersigned by the Commis- 
sioner of Patents of the United States, bearing date the day and year 
last aforesaid, and numbered No. 236,350, whereby there was granted 
and secured to said James H. Morley, E. S. Fay, and Henry E. 
Wilkins, assignees of said Morley, their heirs, administrators, assigns, 
or intended so to be, for the term of seventeen years from and after 
the date of said letters patent, the full and exclusive right and lib- 
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erty of making, constructing, using, and vending to others to be 
used the said invention and improvements, as set forth in said let- 
ters patent, which are now remaining on record in the Patent Office 
of the United States; and by virtue whereof said James H. Morley, 
E. S. Fay, and Henry E. Wilkins became and were the sole owners 
of all the rights and privileges granted and secured or intended to 
be granted and secured in and by said letters patent, as by suid let- 
ters pater.t, or a duly certified copy thereof, here in court to be pro- 
duced, will fully and at large appear. 

And your orators further show unto your honors that on or 
about the twenty-fourth day of January, A. D. 1881, by virtue of 
sundry mesne assignments, your oratur, the Morley Sewing Machine 
Company, became and now is the sole and exclusive owner of said 
letters patent, as by said mesne assignments, or duly authenticated 
copies thereof, here in court to be produced, will more fully and at 
large appear. 

And your orators further show unto your honors that on said 
twenty-fourth day of January, A. D. 1881, by certain mesne instru- 
ments of license, which, or duly authenticated copies whereof, will 
be here in court produced, your orator, the Morley Button Sewing 
Machine Coinpany, became vested and is now vested with the sole 
and exclusive right and license to use the said invention in said let- 
ters patent described for the sewing of buttons upon leather, cloth, 
or other fabrics. 

And your orators further show unto your honors that, by virtue 
of the premises, your orator, the Morley Sewing Machine Company, 
became and now is the sole and exclusive owner of said letters pat- 

ent and the inventions and improvements described therein, 
3 and of all the rights and privileges granted and secured, or 

intended to be granted and secured, thereby, and your orator, 
the Morley Button Sewing Machine Company, of the exclusive right 
to use the same in sewing buttons on leather and other fabrics, and 
that ‘since they became the owners thereof, as aforesaid, they have 
invested and expended large sums of money, and have been to great 
trouble in and about said invention, and for the purpose of carrying 
on the business of building and using said machines and making 
the same profitable to themselves and useful to the public, and that 
said invention has been and is of great benefit and advantage, and 
that large numbers of machines were made according to said inven- 
tion and sold by the Morley Button Sewing Machine Company, your 
orator, to the great advantage of the public, and that the public have 
generally acknowledged and acquiesced in the aforesaid rights of 
your orators, and your orators believe that they will realize and 
receive large gains and profits therefrom if infringements by said. 
defendant and his confederates shall be prevented. 

Yet the said defendant, well knowing the premises and the rights 
secured to your orators aforesaid, but contriving to injure your 
orators, and to deprive them of the benefits and advantages which 
might, and otherwise would, accrue unto them from said invention, 
after the issuing of the United States letters patent, as aforesaid, and 


before the commencement of this suit, did, as your orators are in- 
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formed and believe, without the license or allowance, and against 
the will of your orators, and in violation of their rights, and in in- 
fringement of the aforesaid letters patent, at Lynn, within said dis- 
trict, unlawfully and wrongfully, and in defiance of the rights of 
your orators, make, construct, use, and vend to others to be used, 
the said invention, and did make, construct, use, and vend to others 
to be used, machines for sewing buttons upon leather, cloth, or other 
fabrics, made according to and employing and containing said in- 
vention, and that he still continues so to do, and that he is threaten- 
ing to make the aforesaid machines in large quantities, and to sup- 
ply the market therewith, and to sell the same— 

All in defiance of the rights acquired by and secured to your 
orators as aforesaid, and to their great and irreparable loss and in- 

jury, and by which they have been and still are being de- 
Bt prived of great gains and profits which they might and other- 

wise would have obtained, but which have been received and 
enjoyed, and are being received and enjoyed, by the said defendant, 
by and through his aforesaid unlawful acts and doings. 

And your orators further show unto your honors, on information 
and belief, that said defendant has sold large quantities of said ma- 
chines and has a large quantity on hand which he is offering for 
sale, and has made and realized large profits and advantages there- 
from, but to what extent and how much exactly your orators do 
not know and pray a discovery thereof; and your orators say that 
the use of the said invention by said defendant, and his preparation 
for and avowed determination to continue the same, and his other 
aforesaid unlawful acts in disregard and defiance of the rights of 
your orators, have the effect to and do encourage and induce others 
to erga to infringe said patent in disregard of your orators’ 
rights. | | 

And your orators further show unto your honors that they have 
caused notice to be given to said defendant of said infringements, 
and of the rights of your orators in the premises, and requested him 
to desist and refrain therefrom, but he has disregarded said notice 
and refused to desist from said infringements, and still continues to 
make and sell said machines. 

And forasmuch as your orators can have no adequate relief except 
in this court, to the end, therefore, that the said ditemfail may, if 
he can, show why your orators should not have the relief hereby 
prayed, and may but not upon oath, your orators — expressly 
waiving such oath), according to his best and utmost knowledge, 
remembrance, information, and belief, full, true, direct, and perfect 


answers make to the premises, and to all the several matters herein- | 


before stated and charged as fully and particularly as if severally 
and separately interrogated as to each and every of said matters, 
and may be compelled to account for and pay to your orator the 
profits by him acquired and the damages suffered by your orators 
from the aforesaid unlawful acts: 

Your orators pray that said defendant, Charles B. Lancaster, his 
servants, agents, attorneys, and workmen, and each and every of 
them, may be restrained and enjoined, provisionally and per- 


4 THE MORLEY SEWING MACHINE CO. ET AL. VS. 


5 petually, by the order and injunction of this honorable court, 
from directly or indirectly making, constructing, using, vend- 
ing, delivering, working, or putting into practice, operation, or use, 
or in anywise counterfeiting or imitating the said invention or any 
art thereof or any machines made in accordance therewith or 
like or similar to those which the defendant has heretofore made, 
and that the said defendant may be decreed to pay the cost of this 
suit, and that your orators may have such further relief or such 
other relief as to this honorable court shall seein meet and as shall be 
agreeable to equity. 

May it please your honors to grant unto your orators the writ of 
injunction, as well provisional as perpetual, issuing out of and under 
the seal of this honorable court, commanding, enjoining, and restrain- 
ing the said defendant, Charles B. Lancaster, and his servants, agents, 
attorneys, and workmen, and each and every of them, as is hereinbe-— 
fore in that behalf prayed. 

May it please your honors to grant unto your orators the writ of 
subpeena, is suing out of andunder the seal of this honorable court, 
directed to the said defendant, Charles B. Lancaster, commanding 
him, by a certain day and under a certain penalty, to be and appear in 
this honorable court, then and there to answer the premises, and to 
= to and abide such order and decree as may be made against 

im. 
And your orators will ever y, ete. 
MORLEY SEWING MACHINE COMPANY, 
By CHAS. A. SINCLAIR, Treasurer. 
' MORLEY BUTTON SEWING MACHINE 
COMPANY, 
By CHAS. A. SINCLAIR, Treasurer. 


AMBROSE EASTMAN, 
Complainants’ Solicitor. 

B. F. THURSTON, _. : 
Of Counsel. 


UniTep States OF AMERICA, | _. 
District of Massachusetts, } os. 


On this sixth day of November, 1882, before me personally ap- 
peared Charles A. Sinclair, treasurer of each of the companies, 

6 the above-named complainants, who, being by me duly 
sworn, on oath deposes and says that he is treasurer, as afore- 

said; that he has read the foregoing bill of complaint subscribed by 
‘him and knows the contents thereof, and that the same is true of 
his own knowledge, except as to the matters therein stated on in- 
formation and belief, and as to these matters he believes it to be 


(SEAL. ] AMBROSE EASTMAN, 
Notary Public. 
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On the fourth day of January, A. D. 1883, the following answer 
was filed : 


Answer. (Filed Jan. 4, 1883.) 


To the honorable the judges of the circuit court of the United States 
for the district of Massachusetts: 


Charles B. Lancaster, summoned as defendant in the above-en- 
titled cause, saving and reserving to himself all and all manner of 
benefit that may be taken, by exception or otherwise, to the many 
errors, omissions, and insufficiencies of the bill of complaint in the 
above-entitled cause, for answer thereto, or tv so much thereof as he 
is advised is material or necessary for him to make answer unto, 
says: 

1. That he is a resident of Newton, in the Commonwealth of 
Massachusetts, and is a citizen of the said Commonwealth. 

2. That he has no knowledge or information sufficient to form a 
belief and has no belief whether the complainant, The Morley 
Sewing Machine Company, or the complainant, The Morley Button 
Sewing Machine Company, is a corporation duly organized under 
the laws of the State of Maine, nor as to whether either of the said 
companies is a citizen or are citizens of the said State of Maine, and 
leaves complainants to make proof thereof as they may be advised. 

3. That as to whether James H. Morley, then of Holyoke, Mass., 
was the inventor of improvements in machines for sewing buttons 
on fabrics, described in letters patent No. 236,350, and not in public 

use for more than two years, or on sale with his consent or 
7 allowance at the time of applying for said patent, this de- 

fendant has no knowledge or information except that derived 
from the inspection of the bill of complaint in this cause and of the 
letters patent set up therein, and not sufficient to form a belief, and 
has no belief, and leaves complainants to make proof thereof as they 
may be advised. 

4. This defendant admits that James H. Morley did, on the fourth 
day of January, A. D. 1881, obtain letter patent No. 236,350, and of 
the proceedings in due form of law, which said letters patent are 
still outstanding. 

5. As to the allegation of the bill that said letters patent were, on 
or about Jan. 24, 1881, or at any other time, vested in The Morley 
Sewing Machine Company, complainant, or that licenses for using 
the same were, on the same twenty-fourth day of January, 1881, 
vested in The Morley Button Sewing Machine Company, complain- 
ant, this defendant has no knowledge or information, save as de- 


rived from the bill of complaint, not sufficient to form a belief, and 


has no belief, and leaves complainants to make proof thereof as they 
may be advised. 

6. As to the work done and expenditures made by the complain- 
ants in or about the business of building or using the machines set 
up in the bill of complaint, this defendaut has little knowledge or 
information, save as derived from the bill of complaint, and not 
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sufficient to form a belief, and has no belief, and leaves complain- 
ants to make proof thereof as they may be advised. 

7. And this defendant claims all and all manner of combination 
and confederacy and contrivance to injure the complainants set up 
in the bill. : 

8. And this defendant denies constructing, using, and vending to 
others to be used, machines for sewing buttons upon leather, cloth 
or other fabric made according to and employing and containing 
the invention described in the said Morley, letters patent, and denies 
threatening or intending to make the afuresaid machines in large 
quantities or any quantities, and supply the market therewith, and 
to sell the same in the manner and form as set up in the bill. 

9. And this defendant denies that any act or thing done by him 
is in defiance of rights acquired by and secured to the complainants 

in this case or either of them,or to their great or irreparable 
8 loss or injury, or that it hath deprived the complainants of 

great or any gains or profits, or that it hath caused the com- 
plainants or either of them any damage, or that he has sold large 
or any quantities of said machines, or has large or any quantity of 
said machines on hand, or that he is offering the same for sale, or 
that he has realized large or any profits thereform, or that he has 
done any unlawful act in disregard and defiance of the rights of the 
complainants or either of them, or that any act or thing that this 
defendant has done has the effect to encourage or does encourage or 
induce others to venture to infringe complainants’ alleged patent, as 
set up in the bill. 

10. And this defendant denies the disregard by him of any notice 
concerning infringements on the gaid letters patent. 

11. hod this defendant, further answering, says that prior to the 
grant of the said letters patent to said Morley, and prior to the 

retended invention of said Morley of the machine described there- 
in, substantial and material parts of the pretended invention therein 
described were shown and described in letters patent No. 130,581, 
dated Aug. 20, 1872, to Jeremiah Keith, of Charlton, Mass., and 
were known and used by said Jeremiah Keith at said Charlton, 
Mass., and at other places, of which your orator will hereafter inform 
the court as he shall be advised thereof. 

And that certain other substantial and material parts of the in- 
vention described in said sa gy letters patent were, prior to said 
Morley’s invention, shown and described in the following English 
letters patent, to wit: 

No. 2837, of A. D. 1853, to Julian Bernard, 

No. 1959, of A. D. 1854, to Samuel Freason, 

No. 2768, of A. D. 1857, to Thomas Lowe, 

‘and were described and shown in printed publications of the Great 
Seal Patent Office, in England, bearing the titles of the specifica- 
tions of said enumerated letters patent ; 

And in a certain French letters patent to Sieur Lecoq (Emile 


Felix), dated Aug. 21, 1854 ; 


___ And were also known and used by F. A. Crosby, of Lynn, in the 
- county of Essex and State of Massachusetts, at said Lynn. 
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12. And this defendant, further answering, says that he is advised 
and believes, and therefore avers, that substantial and 
9 material parts of the mechanism described in the said Morley 
letters patent and referred to in the claims thereof are mere 
aggregations of machinery, put together without modifications, by 
their assemblage in the same machine of the action of the other 
parts of the machine, and that the claims of the said Morley patent 
referring thereto are void as claims for mere aggregations. 

And this defendant is further advised, and therefore avers, that 
the first, second, eighth, aud thirteenth claims of the said Morley 
letters patent are claims for mere aggregation of mechanism within 
the same machine, which do not interchangeably modify or affect 
the action and work of the machine, and are inoperative except b 
virtue and in consequence of the appliances and devices whic 
serve to connect the same together, and that those appliances are 
essential parts of the machine, to be construed into the said claims 
as integral parts thereof in order to make the same valid. 

14. And this defendant, further answering, says that he has made 
and experimented with certain button sewing machines adapted to 
make the stitch shown and described in letters patent No. 268,370, 
dated Nov. 28, 1882, said machines being substantially of the con- 
struction shown and described in letters patent granted to Joseph 
Matheson, assignor to himself, and William D. Allen, and this 
defendant, dated Nov. 28, 1882, and numbered 268,369, which said 
letters patent also contain certain material operative parts and 
combinations described, shown, and patented to said Joseph Mathe- 
son, assignor as aforesaid, on the tenth day of January, 1862, by 
letters patent No. 252,117, to which Matheson letters patent, No. 
252,117, this defendant begs leave to refer as your honor shall 

rmit. 

M15. And this defendant is advised and believes, and therefore 
avers, that the mechanism and combination of mechanism, and the 
method of forming the stitch and of attaching the buttons to the 
cloth, described in said Matheson patents, and the mechanism and 
combination of mechanism and method of forming the stitch, em- 
bodied in the said machine built and experimented with by this 
defendant, are materially and essentially different from the method 
of stitch formation, of stitch mechanism and combination of mechan- 

ism described and shown in the said Morley patent set up in 
10 the bill of complaint in this case, and that the said mechan- 

ism of the Matheson patent is legitimately combined and not 
aggregated together by means entirely and essentially distinct from 
the mechanism described in the said Morley patent, and in no way 
in infringement and imitation thereof. 

Without this, that there is any other matter or thing in said bill 
of complaint contained material or shown in law to be answered 
unto, confessed or avoided, traversed or denied, true to the knowl- 
edge and belief of this defendant, and humbly prays to be hence 
dismissed with his reasonable costs and charges in this behalf most 


wrongfully sustained. 7 é 
CHARLES B. LANCASTER. 
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STATE OF MASSACHUSETTS, 
Suffolk, mm 
On this fourth day of January, A. D. 1883, personally appeared 
the said defendant, Charles B. Lancaster, who subscribed the fore- 
going auswer, and made oath that he understood the contents 
thereof, and that the same was true of his own knowledge, except 
as to the matters therein stated on information, which he believes to 
be true. 


Before me— 3 
[ SEAL. ] . GEO. E. SMITH, 
Notary Public. 


On the sixteenth day of February, 1883, the following replication 
was filed : 
Replication. (Filed Feb. 16, 1883.) 


These repliants, saving all exceptions to the said answer, for rep- 
lication thereunto say that they will prove their said bill of complaint 
to be true, certain, and sufficient in law to be answered unto, and 
that the said answer is uncertain, untrue, and insufficient to be re- 
plied unto by these repliants, without this, that any other matter 
or thing in the said answer contained material or effectual in the 
law to be replied unto, confessed and avoided, traversed or denied, is. 
true; all which matter and things these repliants are ready to aver 
and prove as this honorable court shall direct, and humbly pray 
as in and by said bill they have already prayed. 

AMBROSE EASTMAN, 
: Solicitor and of Counsel. 


10a Final Decree. 


This cause was thence continued from term to term to this pres- 
ent October term, A. D. 1884, when publication of the testimony is 
had and the samne is set down for hearing and fullv heard by the 
court on the twentieth and twenty-first days of November, A. D. 


1884. On the fifth day of March, A. D. 1885, the opinion of the 


court is given and the following decree is entered : 


Decree. March 5, 1885. 


And now, to wit, March 5, 1885, after due consideration thereon 
had, it is ordered, adjudged, and decreed by the court that the bill 
of complaint in this cause be, and the same is hereby, dismissed with 
costs for the defendant, taxed at three hundred and ninety-five dol- 
lars and forty-four cents. 

From this decree the complainants in open court claim an appeal 
to the Supreme Court of the United States, and give good and suf- 
ficient security that they will prosecute their appeal to effect and 
answer all damages and costs if they fail to make their plea good, 
and said appeal is allowed. 


A true record. 
JOHN G. STETSON, Clerk. 


© 
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11 The following is the evidence used at the hearing of said 
cause before said circuit court, namely : 


Evidence for Complainants. 


Taken pursuant to the sixty-seventh rule of the Supreme Court of 
the United States, in equity, as amended, before me, Henry Hyde 
Smith, special examiner. 

: Boston, Mass., July 16, 1883. 


Present: Benjamin F. Thurston, Esq., and Ambrose Eastman, 
Esq., of counsel for complainants ; Thomas W. Clarke, Esq., and 
George E. Smith, Esq., of counsel for defendant. 

Ambrose Eastman, Esq., of counsel for complainants, puts in 
evidence certified copies of the certificates of incorporation of the 
Morley Sewing Machine Company and of the Morley Button Sewing 
Machine Company, and the same are marked, respectively, “ Com- 

lainants’ Exhibit A, H. H.S., Sp’l Ex’r,” and “ Complainants’ Ex- 
ibit B, H. H. S., Sp'l Ex’r.” 

Mr. Eastman also puts in evidence a certified copy from the rec- 
ords of the Patent Office of the United States of letters patent No. 
236,350, granted James H. Morley, E.S. Fay, and Henry E. Wilkins 
Jan. 4, 1881, for “improvement in machines for sewing buttons on 
fabrics, etc.,” and the same is marked “Complainants’ Exhibit C, 
H. H.8., Sp’l Ex’r.” 

Mr. Eastman alsu puts in evidence a certified copy from the rec- 
ords of the Patent Office of the United States of all instruments in 
writing found of record under said letters patent No. 236,350 up to 
and including April 21, 1883, and the same is marked “ Complain- 
ants’ Exhibit D, H. H.S., Sp’l Ex’r.” : 


Attest: 
HENRY HYDE SMITH, 
Special Examiner. 


12 Deposition of Henry A. Chapin. 
Boston, July 16, A. D. 1883. 


Direct examination by BenJamin F. Tuurston, Esq., of coun- 
sel for complainants : 


Int. 1. What is your name, age, residence, and profession ? 

Ans. Henry A. Chapin; age, fifty-six; residence, Springfield, 
Mass. ; profession, solicitor of patents, and I have been accustomed 
for several years to compare machinery and patents to determine 
questions of infringement, and have for some time past testified as 
expert in patent causes. 

nt. 2. What special opportunities have you had for making your- 
self acquainted with machinery for sewing fabrics, and particularly 
with machinery for sewing or attaching buttons to fabrics ? 

Ans. I drew the specifications, and as attorney for the inventor, 
J. H. Morley, of patent No. 236,350, Jan. 4, 1881, made application 
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for said letters patent, and, in course of the proceedings thereon, I 
had occasion to examine the state of the art relative to feeding and 
sewing shank buttons to fabrics, and thereby became acquainted, 
more or less, with such machinery as parties had endeavored to use 
in that art. 

Int. 3. Please look at letters patent now shown you, the same 
being letters patent of J. H. Morley, assignor of two-thirds to E. S. 
Fay and H. E. Wilkins, dated Jan. 4, 1881, No. 236,350, put in evi- 
dence in this case and marked “ Complainants’ Exhibit C, H. H. 
S., Sp’l Ex’r,” and state what is the improvement of mechanism 
described in said patent and what are the combinations of devices 
recited in the first, second, eighth, and thirteenth claims of said 

tent. 
kek I have examined the letters patent mentioned in the ques- 
tion and understand the improvement of mechanism described 
therein to consist of a combination with sewing devices of mechan- 
ism for automatically feeding shank buttons to a position where they 
can be, one at a time, operated upon by a needle and thread tosecure 

them to a fabric, and of means for feeding the fabric along to 


(13 properly space the buttons thereon. The combination of 


devices recited in the first claim of said letters patent to 
Morley consists of “in a machine for sewing shank buttons to 
fabrics, of button-feeding mechanism, appliances for passing 
the thread through the eye of the buttons and locking the 
loop to the fabric, and feeding mechanism, substantially as set 
forth.” The combination of devices set forth in the second claim 
is as follows: “The combination, in a machine for sewing shank 
buttons to fabrics, of a needle and operating mechanism, appliances 
for bringing the buttons successively to positions to permit the 
needle to pass through the eye of each button, and means for lock- 
ing the loop of thread carried by the needle to secure the button to 
the fabric, substantially as set forth.” The combination of devices 
set forth in the eighth claim is as follows: “The combination, in a 
machine for sewing buttons to fabrics, of buttun-feeding and sew- 
ing appliances, substantially as set forth, and feeding appliances 
and operating mechanism, whereby the feeding devices are moved 
alternately different distances to alternate short button stitches 
with long stitches between the buttons, as specified.” The combi- 
nation of devices set forth in the thirteenth claim is as follows: 
“The combination, with button-sewing appliances, of a trough, ap- 
pliances for carrying the buttons successively from the trough to 
the sewing devices, and mechanism fur operating said appliances 
and sewing devices, as set forth.” 
Int. 4. Are you familiar with the machine used by the defend- 
ant, Charles B. Lancaster? And state when, before the commence- 
ment of this suit, and where you examined the same, and also state 
whether you did or did not make a critical examination of the 
same. 
Ans. I think I understood a machine which was being used by 
Charles B. Lancaster, the defendant in this suit, previous to the 
time at which this suit was brought, which machine I examined, 
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eo far as I was able to, by sitting beside the operator and seeing it 
worked, and without dissecting said machine, on the 11th of Octo- 
ber, 1882, at the factory of the said Lancaster, in Lynn, Mass., at 
which time I asked several questions of the operator of the machine 
for the purpose of ascertaining its construction, to which questions 
I received proper replies. I think I saw said machine in operation 
from a half to three-quarters of an hour. 
14 Int. 5. State whether you have in your possession, and, if | 
so, produce it, any specimen of the product turned out by 
the said Lancaster machine, and also state whether you saw the 
machine make the specimen produced. 

Ans. I have in my possession a specimen of the product turned 
out by the said Lancaster machine, and I produce it, said specimen 
being marked by me on that day as follows: “ October 11, 1882, H. 
A.C.” The said specimen was made by the operator at my request 
and in my presence upon the said Lancaster machine, and by him 
given to me. 


(Specimen produced is marked “ Complainants’ Exhibit E, H. H. 
S., Spe’l Ex’r.”) : 

Int. 6. Please look at the letters patent numbered 268,369, dated 
Nov. 28, 1882, granted to Joseph Matheson, assignor to himself, 
William D. Allen, and C. B. Lancaster, and state whether the said 
Lancaster machine, which you say you saw and examined, was sub- 
stantially the same as the machine described in the letters patent 
268,369. 


(Objected to as leading.) 


Ans. I have examined said letters patent No. 268,369, and I 
should say that the said Lancaster machine which I saw in opera- 
tion on the eleventh day of October, A. D. 1882, as before testified, 
was constructed substantially like the machine described in said 
letters patent. 

Int. 7. State whether the said Lancaster machine which you say 
you examined, and whose operation you say you witnessed, does or 
does not, in your opinion, contain any of the inventions or improve- 
ments specified in said Morley letters patent, and recited in the 
first, second, eighth, and thirteenth claims of said patent, and give 
fully the reasons for any opinion you may express, and describe the 
construction of the said Lancaster machine in the particulars 
wherein you may say it contains the subject of any invention re- 
cited in any of said claims. 

Ans. In my opinion, the said Lancaster machine does contain the in- 
ventions en improvements specified in said Morley detters patent, ° 

and recited in the first, second, eighth, and thirteenth claims 
16 of said patent to Morley, inasmuch as I find in said Lancaster 

machine the combination of button-feeding mechanism, 
appliances for passing the thread through the eye of the buttons 
and locking the loop to the fabric, and feeding mechanism; also 
the combination of a needle and operating mechanism, appliances 
for bringing the buttons successively to positions to permit the 
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needle to pass through the eye of each button, and means for lock- 
ing the loop of thread carried by the needle to secure the button 
to the fabric; also the combination of button-feeding and sewing 
appliances, and feeding appliances, and operating mechanism, 
whereby the feeding devices are moved alternately different dis- 
tances to alternate short button stitches with long stitches be- 
tween the holes; also the combination, with button-sewing ap- 
pliances, of a trough, appliances for carring the buttons hetnian. “i 
from the trough to the sewing devices, and mechanism for operating 
said appliances and sewing devices. The said Lancaster machine 
contains a button hopper, having a trough or raceway leading there- 
from to carry the buttons to the sewing devices thereof and present 
them to the latter in position to have the needle and thread operate 
upon them; and it also contains sewing devices for passing the loop 


through the eye of the button and locking the latter to the fabric; - 


and it also possesses devices for feeding the fabric along and to 
alternate short button stitches with long stitches between the 
buttons; all of which devices are described and claimed in the said 


Morley patent. 


Cross-examination by THomas W. CLARKE, Esq., of counsel 
for defendant: 


Cross-int. 8. Your only acquaintance with machinery for sewing 
or attaching buttons to fabrics, as such machinery has been used, 
was, as I understand you, the observation of the Lancaster machine 
during about an hour, more or less, and the observation of the 
Morley machine; the other machinery, “as parties had endeavored 
to use in that art,” you know of only from descriptions and draw- 
ings, as I understand you. Am I correct? 

Ans. The assumption of the question is correct in so far as it 
quotes correctly from the answer which I made relating to that mat- 

ter. I never saw a machine embodying mechanical appli- 
16 _—s ances for feeding and sewing shank buttons to fabrics, con- 

stituting a completely operating machine for that purpose, 
before I saw the Morley machine. 

Cross-int. 9. That doesn’t quite answer the question. Did you 
ever see a machine for sewing buttons to fabrics except the Morley 
and the Lancaster machines ? 

Ans. I never saw a machine for sewing buttons to fabrics and of 
itself manipulating the buttons to permit of sewing them before I 
saw the Morley machine. The next machine that I saw which 
manipulated of itself the buttons and sewed them on was a Lan- 
caster machite. | 

Cross-int. 10. That wasn’t the question. Did you ever see a ma- 
chine for sewing buttons to fabrics except the Morley and Lancaster 
machines? Please answer this question without adding the condi- 
tion, which isn’t in it, “of itself manipulating the buttons to permit 
of sewing them.” 

_Ans. I never saw a machine that did the kind of work that the 
Morley and Lancaster machines are capable of doing. 
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Cross-int. 11. You have seen, then, a machine for sewing buttons 
to fabrics other than the Morley and Lancaster machine? 

Ans. I believe I did not say that. 

Cross-int. 12. I am aware that you didn’t say it; but have you 
not, as a fact ? 

Ans. | do not think that I eversaw a machine which was capable 
unassistedly of sewing a shank button onto a fabric before I saw 
the Morley machine. 

Cross-int. 13. You have seen, have you not, what purported to be 
the machine patented by Jeremiah Keith for sewing buttons to 
fabrics ? 

Ans. I saw a model of a maghine in the Patent Office in Wash- 
ington which was said to be a model filed by the said Keith in his 
application dated, if I am not mistaken, Aug. 20, 1872. Said model 
was not examined by me until some time after I was acquainted 
with and had seen the Morley machine. 

Cross-int. 14. That is the only embodiment of the machine of 
Jeremiah Keith that you ever saw, is it? 

Ans. I think it is. 
17 Cross-int. 15. Have you not seen another machine which 
purported to be an embodiment of the machine of Jeremiah 
Keith, with some additions? 

Ans. I don’t think that I ever saw any other machine which was 
represented to me as being Keith’s machine. 

Cross-int. 16. When you say Keith’s machine in your last answer 
you mean the machine described in the Keith patent, don’t you? 

Ans. I give the same meaning to the words “ Keith’s machine” as 
is given in the question as I understand it. 

Cross-int. 17. As the words “ Keith’s machine” were not used in 
Int. 15, will you please answer Int. 16? 

Ans. It was my intention in Ans. 16 to say that I give the same 
meaning to the words “ Keith’s machine” as is given in Int. 15 to 
the words “the machine of Jeremiah Keith,” as I understand it. 

Cross-int. 18. Now, will you please tell me whether vou under- 
stood the words in Int. 15, “the machine of Jeremiah Keith,” and 
the words in the answer, “ Keith’s machine,” to mean the machine 
described in the Keith patent? 

Ans. I have understood references heretofore made in the ques- 
tions to “ the machine of Jeremiah Keith,” or to “ Keith’s machine,” 
as meaning the machine described in the said Keith patent, and 
when I have mentioned “ Keith’s machine” I have made reference 
only to the machine described in the Keith patent, the model of 
which I said I saw in Washington. 

Cross-int. 19. Have you ever seen Jeremiah Keith, or a man pur- 
porting to be, or represented to be, Jeremiah Keith, or conversed 
with a man purporting to be Mr. Keith, the patentee of a machine 
for sewing on buttons? 

Ans. I bave seen a man who represented himself to be Jeremiah 


- Keith, who told me he was the patentee mentioned in said letters 


tent of 1872, and I think he told me that that was the only ma- 
chine that he had ever invented or patented—something of that sort. 
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It was some time ago and I hardly recollect the conversation, but 


that was the purport of it. 


18 (Motion to strike out all of the answer beginning “ I think 
he told me,” to the end, as irresponsive.) 


Cross-int. 20. Did you call upon Mr. Keith for this interview or 
he call upon you ? 

Aus. He called upon me. 

Cross-int. 21. Did he, at any interview you ever had with him, 
show you a machine or model of a machine for sewing on buttons 
to fabrics? 

Ans. He never did. 

Cross-int. 22. Did any one, before, after, or at the time of your in- 
terview with Mr. Keith, show you a machine or model of a machine 
said to be made by Mr. Keith for sewing on buttons other than the 
Patent Office model you have referred to? 

Ans. I don’t recollect that any one has so done. 

Cross-int. 23. How came Mr. Keith to call upon you, if you 
know ? 

Ans. He called upon me at my request. 

Cross-int. 24. In the Morley patent, No. 236,350, will you please 
point out the parts and pieces which make up what is called in the 
first claim “ button-feeding mechanism,” referring to them by letter, 
as set forth in the descriptive part of the patent ? 

Ans. A button hopper, 44, having an inclined bottom, 73, a hop- 
per valve, 56, a hopper valve guard, 57, a hopper valve bottom, 58, 
a valve rod, 52, a button trough, 45, a corrugated strip, 53, a vibra- 
tory serrated segment, 43, an arm, 47, a trough cover, 47a, a button- 
turning wheel, 60, a lever for operating the same, 41, a button car- 
rier, 7, a button plunger, h, clamp jaws, x 2, attached to the button 
carrier, a cam, 4, and a lever, 5e, for giving said carrier a reciprocat- 
ing motion, and a spiral spring, 8, for said button carrier. 

Cross-int. 25. Are the parts and pieces which make up the but- 
ton-feeding appliances referred to in the eighth claim of the Morley 
patent the saine as the parts and pieces which make up the button- 
feeding mechanism referred to in the first claim of the Morley 
patent ? 

Ans. I suppose they are intended to refer to the same mechanism. 


Cross-int. 26. The parts and pieces referred to in the phrase, - 


19 “appliances for carrying buttons from the trough to the sew- 

ing devices” have heen enumerated in your twenty-fourth 
answer among the parts and pieces of the button-feeding mechanism, 
have they not? 

Ans. They have. 

Cross-int. 27. Are there any other parts and pieces than those 
enumerated in your twenty-fourth answer which are referred to in 
' the second claim of the Morley patent as “ appliances for bringing 
the buttons successively to positions to permit the needle to pass 
through the eye of each button; ” and, if so, what are they ? 

Ans. I think there are no other main pieces. If there are I 
unintentionally overlooked them. In giving that answer I intended 
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to point out the main operative pieces of button-feeding mechanism. 
I find by referring to the claims of detailed parts in the Morley 
patent the following pieces are specified, which, I think, I did not 
include: The shaft b, the lever 5a, and the lever 5, a pin, 5, in button 
carrier 7,a spring, 49, aspring, 55. The above constitute parts of 
the button-feeding mechanism or appliances. 


(Adjourned.) 


Juty 17, A. D. 1883. 
(Witness continues:) 


The button-feeding appliances above referred to are those shown 
and decribed in the drawings and specification of the Morley 
patent other than those shown and described therein as appertain- 
ing to the construction illustrated in Figs. 20, 21, and 22, which 
figures, said specification states, “show a modified construction of 
the button clamp on the end of the button carrier 7, and illustrate 
the manner of making a clamp to operate to take a button from the 
end of the button-feed trough when the latter terminates at the 
right of the needles, there being attached to the trough a flexible 
button stop, 68, and to the machine a stop-plate, 67, to co-operate 
with the parts of the button clamp to deliver buttons to the latter 
and cause the release of the button when it is carried over the 
needles to be operated upon. This construction dispenses with the 
use of the button-turning wheel 60 and its operating devices, and 
also with the button plunger h.” 

The question, if I construe it right, asks for information men erm 
the parts and pieces “ which are referred to in the second claim of 

the Morley patent.” In searching in the Morley patent to 
20 _— find the basis for an answer as to what is referred tu in said 

second claim, I do not wish it to be understood that I state 
that said claim means when it says “appliances for bringing the 
buttons successively to positions to permit the needle to pass through 
the eye of each button” that precisely the devices which I have 
enumerated above are those meant by that claim, for I read in the 
Morley specification as follows: “ Having thus described the machine 
and constructions set forth in the drawing, I wish it to be under- 
stood that the same is only one of the different mechanisms which 
I have contemplated, and which may be effectually employed for 
carrying out the main feature of my invention, to wit, the automatic 
mechanical sewing of buttons to a fabric.” 

Cross-int. 28. Is not a hverizontal revolving dial, called in the 
Morley patent “the button-turning wheel 60,” with the plunger h 
for removing the button, in the organization of Morley, essential to 
combine the button-feed trough of the Morley patent with the sew- 
ing mechanism thereof? ; ages 

Ans. Referring to the modified construction shown in Figs 20, 
21, and 22 of the Morley patent, and to which I have just referred, 


_ it is not essential to combine the said wheel 60 with the plunger h - 


with the button-feed trough of the Morley patent and with the sew- 
ing mechanism thereof. | a ee 


16 THE MORLEY SEWING MACHINE CO: ET AL. Vs. 


_ Cross-int. 29. What mechanism in the Lancaster machine com- 
bines the button-feeding trough with the sewing mechanism, so that 
buttons are taken from the trough and delivered to the needle which 
is to operate upon them 7% 

Ans. When I visited the Lancaster shop, as above stated by me, 
and there witnessed and had described to me the operation of the 
machine to which I understand the question alludes, I understood 
the functions of the button-feeding mechanism of that machine and 
their operation to be such as is described in the United States let- 
ters patent to J. Matheson, No. 268,369, Nov. 28, 1882, which patent 
shows and describes a machine according to which I believe the 
said machine which I saw was constructed, or substantially so. I 
noticed that in said machine the button-feeding devices thereof, 
meaning the trough or raceway and hopper, had such movements 

given to them as caused the buttons to be separated from the 
21 raceway one by one. The specific mechanism by which the 

buttons in said machine are so separated from each other one 
by one is not the same as that employed in the Morley patent, but 
the result, so far as providing buttons one by one for the needle to 
» operate upon, is the same. I understand ihat in the Lancaster ma- 

chine the lower end of the raceway is provided with a yieldin 

spring, which projects wholly or partially across the raceway and 


bears against the lower buttons, and constitutes a yielding stop, . 


holding each button therein in succession until a button is with- 
drawn from the raceway to be attached to the fabric. 

A yielding spring, such as I have just mentioned, substantially, 
is shown on the end of the button-feeding trough in the Morley pat- 
ent, and there performs substantially the same functions as the yield- 
ing spring on the end of the raceway in the Lancaster machine. 
The said movement of the raceway in the Lancaster machine was a 
swinging and a longitudinal one, which caused the delivering or 
lower end of the raceway to move diagonally from the position it 
occupied when presenting a button to the needle. 

The mechanism in the Lancaster machine, which iscombined with 
the button-feeding trough and with the sewing mechanism, as and 
for the purposes stated in the question (and now having reference 
to what I have explained about the feeding mechanism of said 
* machine), is that which gives to the raceway the said swinging and 
longitudinal movement whereby the buttons are separated one by 
one from the raceway, the needle having passed through the eye of 


the lower button and holding it while the raceway so moves away 


from it. 

Cross-int. 30. Then do you consider that, in the Matheson patent, 
to which you referred in your last answer, the raceway and spring 
and mechanism to give the swinging motion are the only parts of 
the machine described in the drawings and specification which com- 
bine the button-feeding trough with the sewing mechanism, so that 
buttons are hereby taken from the trough and delivered to the 
needle ? . 

Ans. I did not intend to base my last answer upon said Matheson 
patent, but I said that I understood that the functions of the 
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22 _ button-feeding mechanism of the machine which I saw tobe 

such as is described in that patent. I came to that conclusion 
by comparing one with the other. I do not undertake to state here 
the specific parts and pieces of mechanism which were both visible 
and invisible on the Lancaster machine which contributed to do the 
work which I have stated. 

I have stated in an answer which I have already given that I did 
not see the Lancaster machine dissected. 

All of the parts of the machine described in the Matheson patent 
which, directly and indirectly, contribute to automatically suppl 
buttons to the sewing devices of the machine therein described, 
properly combine the mechanism which delivers buttons to the 
needle, and the needle in that machine, as does the needle in the 
Morley machine, assists in the final separation of each button in 
succession from the button-feeding devices. 

The parts which I find designated in said Matheson patent as 
evidently operating together as couen-eadiag mechanism or appli- 
ances are a button reservoir, f*, and inclined raceway leading there- 
from, g*, a yielding spring, w, on the end of the raceway, a post com- 
posed of two sections, h? and 7, guides 7? on the frame A, an arm;-7*, 
a screw, /, on arm 7’, the neck E with an inclined ordiagonal sur- 
face, [, a spring, m?, a lever, o?, having a roller on oneend engaging 
with a groove in a disc, s*, a block, @, on the section 7, with which 
the lever o? engages. Evidently all of the parts of the button-feed- 
ing mechanism of the machine which are shown in this Matheson 
patent are not pointed out and described therein, apparently for the 
reason that reference is made in this patent toa former patent of 
the same patentee, No. 252,117, dated Jan. 10, 1882, in which certain 
details are given which are not given in the patent referred to in the 
question. I believe that there should be added to the mechanisn 
which I have mentioned above, as parts of the machine shown in 
patent 268,369, certain mechanism within the reservoir f which 
operates to cause the buttons to pass from it into the raceway ; but I 
aim not able to designate, from memory only, just what that mech- 
anism is. 

Cross-int. 31. In speaking of the yielding spring on the end of the 

raceway in the Lancaster machine, you say in answer to Int. 
23 29, “A yielding spring such as I have just mentioned, sub- 

stantially, is shown on the end of the button-feed trough in 
the Morley patent, and there performs substantially the same func- 
tions as the yielding spring on the end of the raceway of the Lan- 
caster machine ; ” a designate by letter or number said spring 
to which you therein referred. 

Ans. The spring to which I referred in that answer is numbered 
68, in Fig. 20. 

Cruss-int. 32. What parts or pieces, stating them specifically by 
letters, are there between the yielding spring 68 of the Morley pat- 
ent and the stitching mechanism which aid in transferring the button 
from the pressure of the yielding spring 68 to the stitching mech- 
anism ? 

Ans. The button carrier 7 is used in the modified construction 
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shown in Fig. 20 as it is used in the construction of the other fig- 
ures; that part, therefore, and its operating mechanism heretofore 
described are parts which operate with others to transfer buttons 
from the end of the button-feed trough to the sewing devices. In 
addition to said button carrier there is a head on that piece num- 
bered 64, a pin, 66, passing through said head, a spring, 65, and an 
abutment, 67, against which said pin is driven. 

Cross-int. 33. Is the yielding spring of the Morley patent which 
you have referred to as present in the Lancaster machine the same 
yielding spring as that represented in the Matheson patent and 
lettered therein w ? 

Ans. The spring 68 in the Morley patent is a yielding spring; 
the Matheson patent says that a yielding spring, w, is provided on 
the lower end of the raceway. In the Morley patent the spring 68 

revents the line of buttons in the trough from sliding out of it. The 

atheson patent says that the spring w bears against the lower 
buttons and constitutes a yielding stop, holding each button therein 
in succession until said button is withdrawn from the raceway. 

That is substantially what the spring 68 does in the Morley patent— 
the spring 68 holds the line of buttons up in the trough until it is 
sprung aside to deliver a button; the spring w in the Matheson 
patents holds the button in the raceway until it is engaged by 

the needle, when the raceway moves away from the latter, 

24 ~~=—sthereby delivering the button or letting it slide by the spring 

w. Relative to the yielding spring on the end of the race- 
way in the Lancaster machine, that spring was on the machine which 

I saw operating—meaning the equivalent of the spring w in the 
Matheson patent. 

Cross-int. 34. What mechanism is referred to in the first claim 
of the Morley patent by “feeding mechanism,” and what mechanisn 
is referred to in the eighth claim of the Morley patent by the words 
“ feeding appliances;” is it not in both instances a contrivance or 
series of contrivances whose object is to move the cloth or fabric to 
which the buttons are attached the proper distance for stitching the 
buttons ? 

Ans. The words “ feeding mechanism,” in the fifth line of the 
first claim of the Morley * erp I take to mean the mechanism for 
feeding the fabric along for making stitches of the proper length, 
without regard to any particular form of stitch—that is to say, not 
having regard to stitches of any particular length. , 

_ The words in claim 8 of the Morley patent, “feeding appliances and 
operating mechanism, whereby the feeding devices are moved alter- 
nately different distances to alternate short button stitches, with long 
stitches between the buttons,” refer to mechanism for producing a 
series of stitches of different lengths, as is required in button-sewing 
machines. : 

The mechanism mentioned in the quotation from claim 8 refers 
to feeding mechanism which permits of attaching a button by short 
stitches to a spot on the fabric, and then makes a long move to bring 
another spot on the fabric to the sewing devices where the next but- 
ton is to be attached, thus making short and long stitches. 
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Cross-int. 35. Do you mean that the words “ feeding mechan- 
ism ” in the first claim refer to only a part of the feeding mechan- 
ism which you find described in the drawings and specification of 
the Morley patent; and, if so, what additional parts or mechanism 
are described in the quotation from the eighth claim in your last 
answer ? . 

Ans. The feeding mechanism referred to in the first claim refers 
to such mechanism as will feed the fabric alternately the same dis- 
tances, whilst the feeding mechanism which I referred to in my 

quotation from the eighth claim of the Morley patent refers 
25 to such mechanism as will feed the fabric alternately short 
and long distances. 

Cross-int. 36. Please give the main parts of the mechanism de- 
scribed in the two quotations from the first and eighth claims, re- 
spectively, given in your answer to Int. 34, designating the parts by 
letter or number. 

Ans. In the Morley patent the needle-bar frame o is pivoted in 
the frame of the machine to have a lateral vibratory motion and 
produce what is termed, in sewing-machine parlance, a needle feed. 
Said needle-bar frame is provided with adjustable bearing points, s 8’, 
against which cams n n’ strike when said cams revolve. The said 
bearing points can be adjusted by the screws v v’, so that the said 
cams will vibrate the needle-bar frame regularly or irregularly. 


(Adjourned.) , 
Juty 18, A. D. 1883. 
Cross-examination resumed : 


Cross-int. 37. Is not the stitching mechanism of the Lancaster 
machine and the stitch made by. ita very different stitching mechan- 
ism from that described in the Morley patent in this respect, that it 
uses only one thread instead of two; that the knotting of the thread 
around itself below the shank of the button is not shown by Morley? 
And is it not true that it requires much less thread than the Morley 
machine, and fastens the buttons fully as well ¢ 

Aus. The stitching or sewing mechanism of the Lancaster ma- 
chine and that shown and described in the Morley patent are differ- 
ent, the stitch formed by the latter being made by the employment 
of two threads, while that of the former is made by the employment 
of one thread; and the form of stitch by the two mechanisms is dif- 
ferent, the buttons in the case of the Morley stitch being secured to 
the fabric by threads which pass through the shank of the button 
and under the fabric, while in the case of the stitch of the Lancaster 
machine the threads pass through the shank of the button under 
the fabric, and, in addition thereto, a loop thereof passes around the 

shank of the button above the fabric. The thread in the 
26 stitch of the Lancaster machine is located in a single line 
under the fabric, while that in the stitch of the Morley ma- 
chine forms two separated lines under the fabric. In the case of a 
stitch leaving a single line of thread like that made by the Lancas- 
ter machine, as compared with that of the Morley machine, leaving 
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two separated lines under the fabric, it is evident that the latter 
stitch has a broader bearing upon the fabric than the former, and is 
less likely to tear through the fabric when the button is subjected 
to considerable strain. Probably more thread is used in making 
the Morley stitch than in making the Lancaster machine stitch, 
although, never having measured the thread composing the two dif- 
ferent stitches, I cannot state positively as to that. 

Cross-int. 38. Is there not in the Morley stitch a cross-line of 
thread between each two buttons extending between and at right 
angles to the two separate lines of the thread which you mentioned 
in your last answer? , 

Ans. I quote from the specification of the Morley patent in an- 
swer tosaid question: “In operating the machine to sew on buttons 
the operator places the leather between the presser foot and needle 
plate, as heretofore described, and makes a stitch through it before 
sewing through the shank of the button, this stitch being for the 
purpose of locking the end of the thread in the leather. The ma- 
chine now feeds for a short stitch, the button being placed upon the 
leather as just described, and the eyed needle passes up through the 
shank of the button, and the hooked needle, passing up outside the 
button shank and operating as aforesaid, engages with the loop 
above the button shank. The machine now feeds the distance re- 
quired between the buttons, after which the stitch is completed, as 
aforesaid, and in this case a double thread is drawn over the button 
shank, fastening it there firmly.” The stitch mentioned above as 
made before sewing through the shank of the button I believe ex- 
tends in a direction at right angles to the two separated lines of 
thread of the stitch. 

Cross-int. 39. Then, if there are two separated lines of thread ex- 
tending along on the under side of the fabric with a line at right 
angles thereto, as stated in your last two answers, would not the 
quantity of thread used in the Morley stitch be necessarily consider- 

ably more than in the Lancaster machine? 
27 Ans. I stated in my answer to Int. 37 probably more thread 
would be used in making the Morley stitch. 

Cross-int. 40. Was it not true, with regard to the Lancaster ma- 
chine, that an attachment on the end of the feed trough was used to 
draw a loop of the thread in the operation of the machine at each 
stitch, while no such use on the feed trough is made in the machine 
of the Morley patent? 

‘Ans. I did not have the privilege of operating the Lancaster 
machine myself, and cannot say as to the correctness of that part of 
the question which refers to that machine. The feed trough of the 
machine described and shown in the Morley patent does not act in 
forming a loop. 

Cross-int. 41. Please examine the Matheson patent, which you 
said substantially described the Lancaster machine, and state if you 
there find any attachment on the feed trough or raceway shown and 
described therein performing the function inquired of in Int. 40. 

_ Ans. In the operation described in the said Matheson patent I do 
not find any attachment mentioned as being on the feed trough or 


| 


“>. ~~ = a 


CHARLES B. LANCASTER. 3 91 


rote 2 which is used to draw a loop of the thread, as mentioned 
in Int. 40. 

Cross-int. 42. Dv you find any attachment or mechanism shown 
or described in said Matheson patent “to draw up a loop of the 
thread in the operation of the machine at each stitch?” If so, 
please designate it by letter or number. 

Ans. In the Matheson patent it is said that the model is raised 
and draws a primary loop, c’, through the eye of the button; that 
the cast-off afterwards casts off that loop from the needle, and that 
the needle afterwards draws up a secondary loop, d’, through the 
first loop, and that when the needle rises to draw up the said second- 
ary loop it tightens the primary loop. 

Cross-int. 43. In said patent to Matheson do you find shown and 
described any attachment or mechanisin for seizing the secondary 
loop mentioned in your last answer and carrying it over the but- 
ton? If so, please designate the same by letter or number. 

Ans. I find in Figs. 14 and 15 of the Matheson patent two ele- 
ments, each.of which is lettered d’, which are designated in said 

patent as loop spreaders; and it is said that these spreaders 
28 — enter the loop as soon as the loop is released from the hook 

needle, and that “the forward swinging movement of the 
spreaders, after the hooks enter the loop (meaning the hooks f’ f’ 
on the spreaders), is sufficient to deflect or bend the luops away 
from the needle. The spreaders then commence to recede from the 
needle, and at the same time are separated at their hooked ends, 
thus spreading the loop into a triangular form and carrying it over 
the head of the button, as shown in Figs. 1 and 10.” 

Cross-int. 44. Were there any such loop spreaders on the Lan- 
caster machine? 

Ans. There were. 

Cross-int. 45. Are there any such loop spreaders, or their equiva- 
lents, shown or described in the Morley patent? 

Ans. No such loop spreaders are shown or described in the Morley 

tent; and, since the stitch made by the Morley patent does nat 
include the looping of the thread over the shank of the button, no 
mechanism for doing that is found in that patent. 

Cross-int. 46. Is there any way leasatalk in the Morley patent of 
presenting the buttons from the feed trough to the needle of the 
stitching mechanism that does not involve the use of the button car- 
rier 7, which has a reciprocating rotary motion, and certain flexible 
or spring arms on the end of the button carrier 7, marked in the 
Morley patent “2 2,” or numbered 65; and, if so, what is it? And 
please read from the patent the description which dispenses with 
the use of the button carrier 7. 

Ans. No other way is suggested in the Morley patent of present- 
ing the buttons from the feed trough to the needle of the stitching 
mechanism than the means mentioued in the question, I believe, 
other than what is contained in the matter which I quoted from the 
specification of said patent in my answer to cross-int. 38. 

Cross-int. 47. You have referred in answer to cross-int. 36 to the 
means employed in the Morley patent for adjusting the length of 
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the stitch by means of the adjustable bearing points s 8’, the adjust- 
ing screws v v’, and the cams n n’, which strike the bearing points 
in their revolution, and so vibrate the needle-bar frame. Do yo. 

understand that this combination of adjustable bearing points, 
29 adjusting screws, and revolving cans, which drive, by engage- 

ment with the bearing points, the needle-bar frame to and 
fro, is and has been for many years the usual way of operating a 
needle-feed in wax-thread sewing machines? 

Ans. I am aware that oscillating needle bars and means for sup- 
porting them have been for many years elements of what is called 
a needle-feed sewing machine. I am not able from memory to say 
that I can designate any particular machine or patent which shows 
the combination of devices alluded to in the question other than 
the Morley patent. 3 

Cross-int. 48. In the Lancaster machine, as you saw it operated, 
a thread was passed through the eye of the button while the button 
was still in the button raceway, was it not? 

Ans. If I recollect right, it was. 

Cross-int. 49. The movement of the raceway laterally away from 
the needle caused a tension upon the thread which eventually 
pulled the button out of the raceway past the yielding spring, did 
it not? 

Ans. I believe I havestated in some former answer that I thought 
that the raceway of the Lancaster machine moved away from the 

needle while the latter was through the eye of the button. The 
button was either so held when the raceway moved from the 
needle or it was held from moving with the raceway by the loop 
of thread which was first drawn up through the eve of the button. 
I find now, by referring to notes which I made at the time I saw 
the machine operate, that in that machine, when the needle had 
drawn the thread through the eye of a button, the raceway and 
hopper moved back a little, causing the button to slip by the spring 
on the end of the raceway and to be drawn out of it. In this man- 
ner of operation the button was held indirectly instead of directly 
by the needle, since the loop was held by the latter and by the 
fabric and other devices under it. 

Cross-int. 50. Suppose you were to attempt to organize into a 
machine which takes the Matheson stitch as taken by the Lancas- 
ter machine a feed trough like that in the Morley patent without 
the button carrier and its arms zz or 65, would the buttons be so 
presented to the stitching mechanism that any stitch would be taken 

through the eye of the button ? 
30 Ans. The feed trough as shown in the Morley patent and 
there constructed is not adapted, without slight modifica- 
tions, to supply buttons to the sewing devices of the Lancaster ma- 
chine. The said modification would consist mainly in letting the 
shanks of the buttons project outside of the raceway, and in giving 
the lower end of the raceway a quarter turn to bring the buttons to 
such a position that the needle would sag through the eye of each 
or dispensing with the said 
button carrier and its arms zz or 65. 
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Cross-int. 51. In the eighth claim of the Morley patent I find 
employed the words “ short button stitches ;” do you understand that 
those words refer to the stitches which pass through the eye of the 
button ? 

Ans. I understand those words to refer to such stitches as may be 
required to secure the button to the fabric before the long stitch is 
— to bring the fabric to such a position as to take the next 

utton. 

Cross-int. 52. And in the machine described in the Morley patent, 
does the thread which makes these short button stitches pass through 
the eye of the button or not? : 

Ans. In a former answer to cross-int. 38 I quoted from the speci- 
fication of the Morley patent which described the manner of mak- 
ing the Morley stitch. I now refer again to that quotation. 

Cross-int. 53. Am I to understand that the thread which makes 
the short button stitches referred to in the eighth claim of the Mor- 
ley patent does go through the eye of the button or don’t go through 
the eye of the button, or that the thread provided by one needle for 
this short button stitch does go through the eye of the button, while 
the thread provided by the other needle does not go through the eye 
of the button, or that you don’t know which it is, or that you do 
knew and won’t tell me? 

Ans. The matter quoted by me in answer to cross-int. 38 is a 
part of the description given in the Morley patent of the operation 
of the machine then shown in sewing buttons on fabrics. In that 
quotation it is said that the operator makes a stitch through the 
leather before sewing through the shank of the button, and that 

after making that stitch the machine then feeds for a short 
31 stitch ; after that short feed, I understand that the loop of 
the thread is passed through the eye of the button, and is 
drawn over one of its shanks and down through the leather or 
fabric, and that after the loop is so drawn up or secured that the 
fabric is then fed for the long stitch, and that the aforesaid opera- 


tions are repeated. 
HENRY A. CHAPIN. 
Attest: HENRY HYDE SMITH, 
: Special Examiner. 
Evidence for Defendant. 


Taken pursuant to the sixty-seventh rule of the Supreme Court of 
the United States, in equity, as amended, before me, Freedom 


Hutchinson, special examiner. 
Boston, Mass., Aug. 15, 1883. 


Present: Ambrose Eastman, Esq., of counsel for complainants ; 
George E. Smith, Esq., of counsel for defendant. 
Deposition of Samuel F. Crosman. 3 
Direct examination by Grorcre E. Smita, Esq., of counsel 
for defendant: 
Int. 1. What is your name, age, residence, and occupation? 
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Ans. Samuel F. Crosman; fifty-eight Years old; I reside at 
Swampscott, in the county of Essex and Commonwealth of Massa- 
chusetts; I am engaged in fitting the uppers for boots and shoes. 

Int. 2. Where and for how long a time have you carried on your 
present business ? 

Ans. I have been engaged in that business in Lynn, in this State, 
since 1869. | 

Int. 3. Please state more particularly what the nature of your 

business is. 
32 Ans. I receive the uppers of boots and shoes from the cut- 
ters and return them ready for lasting. 

Int. 4. State whether or nut this work upon shoe uppers is per- 
formed on stock of your own or whether you do the work for the 
manufacturers of shoes. 

Ans. I do the work for the manufacturers. 

Int. 5. How many operatives do you employ in said business ? 

Ans. From: twenty-five to one hundred and fifty. | 

Int. 6. State whether or not the work above mentioned by you on 
shoe uppers includes the making of the button-holes and sewing on 
the buttons of button boots. 

Ans. It does. 

Int. 7. State whether or not you use machinery in performing the 
work on shoe uppers above mentioned. 

Ans. I do. 

Int. 8. State whether or not you are acquainted with the new and 
improved machinery in use in said Lynn within the last ten years 
for the manufacture of shoes. 

Ans. As far as my part of the business goes, I intend to keep 
posted with all the machinery in use. 

Int. 9. State whether or not you have ever had any machine in 
use in your shop in said Lynn for sewing buttons on boot uppers. 

Ans. I have. 

Int. 10. Can you state when that was? 

Ans. I think it was in the fall of 1873. 

Int. 11. How long did vou have it there? 

0g I think I experimented on it at times about five or six 
weeks. . 

Int. 12. Please describe that machine as near as you can, giving 
its size, shape, and particularly the apparatus used in sewing on the 
buttons and feeding them to the needle. : 

Ans. I don’t know as I can describe the size very well; it is set 
on a common sewing-machine table ; it was run by foot power. The 
part of the machine that fed the buttons to the boots was the old 
Monitor Raceway, such as they use for feeding eyelets for boots. In 


this machine they use the needle the same as the McKay folks used. 


As nearly as I can recollect, the machine fed down automati- 

33 cally to the needle as the eyelet machine did; as the needle 
ssed down, as near as I can recollect, it went through the 

eye of the button; as the needle came up it brought up a loop, and 
I think the needle went down on the outside of the bution the sec- 
ond time and brought up a second loop, and either the first or sec- 
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ond loop was passed over the button by some automatic arrange- 

ment. I don’t know but I should say that it did not always 

ee the loop over. We moved the boot along by hand from one 
utton to another. 

Int. 18. You speak in your last answer of the McKay needle. 
Please describe it more fully and state if there is any other name by 
which it is known or onlied. 

Ans. There are different sized needles that are termed shank 
needles. It is the McKay or wax-thread needle with a hook. 

Int. 14. Please state when the needle first passed through the eye 
of the button, whether before or after the button left the raceway 
which you have described: 

Ans. The button left the raceway after the needle passed down. 
I say the needle would pass down through the button before it left 
the raceway. 

Int. 15. Can you describe the apparatus in that machine for 
throwing the first or second loop over the button as you mentioned 
in your answer to Int. 12? | 

Ans. I cannot. 

Int. 16. Can you partially describe it or give us an idea how it 
operated ? . 

Ans. I think it was similar to one in a wax-thread machine. It 
‘ = a thread guide or a half circle—passing halfway round and 

ack. 

Int. 17. State whether or not the old Monitor raceway and the 
McKay or wax-thread needle and its ——- mechanism were in 
use prior to the time when you say you lad this machine for sewing 
on buttons in your shop. 

Ans. I think they were, both of them. 

Int. 18. How rapidly and well did that machine sew on buttons? 

Ans. About as fast as a girl could sew on by hand. I think there 

was no difficulty about the quality. 
34 Int. 19. From whom did you receive said machine ? 
Ans. From Amos L. Wood, of Boston. _ 

Int. 20. Do you know whether he now lives in Boston? 

Ans. I think he does, 

Int. 21. Do you know who made or invented the machine? 

Ans. I do not, except from hearsay. 
Int. 22. By what name, if any, have you heard said machine 
called ? | 


(Objected to by counsel for plaintiffs.) 


Ans. I have heard it called the Keith invention. 

Int. 23. Do you know where that machine is? 

Ans. I do not. 

Int. 24. When did you last see it? 

Ans. Not since it was removed from my factory. 

Int. 25. Who took it away? — 

Ans. I can’t tell you; the party that put it in took it way. 
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Cross-examination by AmBrosk EastMAN, Esq., of counsel fo 
complainants : : 


Cross-int. 26. Whose shop was it in which you saw that machine 
operate ? : 

Ans. In the shop of Keene Brothers. 

Cross-int. 27. In what capacity were you employed there? 

Ans. As fitting boot and shoe uppers. 

Cross-int. 28. How long was the machine in that shop and under. 
your inspection ? 

Ans. As nearly as I can recollect, about five or six weeks. 

Cross-int. 29. Did you have charge of the machine and operate it; 
or, if not, who was the operator ? 

Ans. I did not. I can’t tell you the operator. 

Cross-int. 30. What occasion did you have to inspect critically the 
machine and its working? 

Ans. I examined it pretty thoroughly to know whether there was 
going to be any profit in running it over and above sewing on by 

and. 

Cross-int. 31. Did you employ the operator or was she under your 

direction ? 
35 Ans. I employed the operator, but she was under his(Amos 
L. Wood’s) direction or his man’s. 

Cross-int. 32. Was the machine operating during the whole five 
or six weeks it was in the shop? 

Ans. I think not. I can’t tell how long it was in operation ; long 
enough so that I decided that it would not pay me to run it. 

Cross-int. 33. What portion of the time, according to your best 
recollection, was the machine actually running ? 

Ans. Probably half of the time. 

Cross-int. 34. What caused the interruptions? 

Ans. The bother of having the machine and sewing buttons by 
hand at the same time, because I couldn’t depend upon getting out 
a case of boots as regularly as I could when we were sewing them 
on by hand. 

Cross-int. 35. Why couldn’t you depend on the machine? 

Ans. Because, it being a new machine and a new operator, it-was 
slow and did not always throw the loop as it ought to; it was liable 
to break thread. : . 

Cross-int. 36. Did not a considerable number of buttons fail to be 
sewed on properly by the machine? 

Ans. I think not. 

Cross-int. 37. When the needle failed to throw the loop as it ought, 
what was done? 

Ans. We put it over with the fingers. 

Cross-int. 38. Didn’t this often happen ? 

Ans. I think it did. 


Cross-int. 39. What mechanism fed the buttons from the race-— 


way? 
Ans. I think it was taken out by hand after the button being at- 
tached to the boot to give room for the next button. 
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Cross-int. 40. How was the cloth or leather fed along and how 
were the bottons spaced ? 

Ans. It was fed along by hand and the buttons were spaced by 
marking by hand. 

Cross-int. 41. Was there a hopper at the head of the raceway ? 
Ans. I think there was. 
Cross-int. 42. Did the buttons change their position at the 
foot of the raceway ? 
Ans. I think we had no difficulty in their coming down the race- 
way and taking their position to receive the needle. 

Cross-int. 43. At what point did the operator handle the button 
in the process of sewing on? 

Ans. I can’t tell you. 

Cross-int. 44. Did not the thread often break in operating the 
machine? 

Ans. I think it did. 

Cross-int. 45. What was done then ? 

Ans. We started anew, the same as commencing the boot—cut off 
the thread. The breaking did not, I think, loosen all the previous 
buttons. 

Cross-int. 46. What was done to lock the loop to the leather or 
fabric of the boot? | 

Aus. 1 should say the loop went over the button, the thread 
golug down through the material and then being drawn to the next 

utton. 

Cross-int. 47. There was no provision in this machine for feeding 
the fabric along automatically, but the leather or cloth was moved 
by hand and the spacing and the length of the stitch in passing 
from one button to another were wholly determined by the skill of 
the operator, were they. not? 

Ans. I think they were. 

Cross-int. 48. When was your attention called to the facts relating 
to this machine since it left Keene Bros.’ shop? 

Ans. I can’t tell you the time; it has been talked over ever since 
we had the machines there recently. It has been talked over that 
there was such a machine in the market. 

Cross-int. 49. After the machine left Keene Bros.’ shop, when did 
you first hear of a button-sewing machine being on the market? 

Ans, 49. About a year ago I first heard of it. 

Cross-int. 50. Until a year ago have you had occasion to recall 
anything about the old machine in Keene Bros.’ shop? 

Ans. I think not. | 

Cross-int. 51. You considered that machine a practical fail- 
ure, did you not? 


Ans. I did, for me. 
Cross-int. 52. Have you ever seen a duplicate machine, or one 


operating like that which you have described, in Keene Bros.’ shop? 
Ans. I have not. | 
Cross-int. 58. Do you know anything of the history of that ma- 
chine during the ten years since you last saw it in 1873? 
Ans. I do not. 
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Direct examination resumed : 


Int. 54. Referring to cross-int. 26,do you mean the machine was 
under the care or « Sa of Keene Bros. ? 

Ans. Nothing to do with them in any shape. I merely did their 
fitting by contract, same as I did for others. 

Int. 55. Was your stitching or fitting room then in a building 
owned by or occupied by Keene Bros.? 

Ans. It has always been leased by myself of Keene Bros. ever since 
I have been with them. 

Int. 56. Were you then in the employ of Keene Bros.? 

Ans. I hada contract to do their work. I wasby myself entirely. 
I had nothing to do with them. 

- Int. 57. In answer to cross-int. 39, do you mean to be understood 
that the button was removed from the raceway by the hand of the 
operator ? 

Ans. The button, when removed, is attached to the boot, and you 
remove the boot to the next button. | 

Int. 58. Then, as I understood you, the button was sewed on by 
two stitches, as you have above described, and in the process of feed- 
ing along the boot to a position to sew on the next button the button 
already sewed on was pulled out of the raceway ? 

Ans. It was pulled‘out or drawn out. 


Cross-examination resumed: 


Cross-int. 59. Did two stitches always pass through the eye of the 
button, or a single thread ? 
Ans. I think it was a single thread. 
38 Cross-int. 60. The second stitch, then, was only around the 
shank, if I understand you ? ¥% 

A. Yes. 

Cross-int. 61. In your best recollection, how many cases of boots 
were eyed on this machine and how many pairs to a case? 

Ans. I can give you no idea, because, if my memory serves me 
a we used to do part of a case by hand and part by ma- 
chine. 

Cross-int. 62. The whole use of the machine in that shop was ex- 
perimental only, was it not? | 

Ans. That is all. 

SAMUEL F. CROSMAN. 


Attest: FREEDOM HUTCHINSON, 
: Special Examiner. 
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Boston, Mass., Sept. 13, 1883. 


Present: Ambrose Eastman, Esq., of counsel for complainants ; 
Thomas W. Clarke and George E. Smith, Esqs., of counsel for de- 
fendant. 


Deposition of Henry B. Renwick. 


Direct examination by Tuomas W. CLARKE, Esq., of counsel 
for defendant: 


Int. 1. Please state your name, age, residence, and occupation. 

Ans. Henry B. Renwick; sixty-six years old; reside in city of 
New York; I am by profession a civil and mechanical engineer, and 
for the last nineteen years have been almost exclusively occupied 
in matters relating to patents and patent inventions, and have been 
examined as expert in patent cases frequently during each year for 
the last thirty years. 

Int. 2. What experience and acquaintance have you had with 
mechanical contrivances employed in sewing machines and pin and 
screw machines, and with the examination and comparison.of such 
mechanical contrivances with each other, and with the descriptions 

and drawings of such contrivances? 
39 Ans. I first knew of sewing machines while principal ex- 

aminer in the Patent Office in 1848. Since my resignation 
I have been in many suits relating to sewing machines; have ex- 
amined many different kinds of sewing machines, and have drawn 
patents and reissues for them, and have several times had occasion 
to examine into the whole state of the art in relation thereto in 
books and in American and foreign patents. I have also been 
familiar with several sewing-machine factories. My acquaintance 
with pin and wood screw machinery commenced about the same 
time, and I have been engaged in several suits involving both those 
kinds of machinery. I have drawn patents for screw machinery, 
and have had occasion several times to examine the whole state of 
the art in relation to the making of pins and screws. 

Int. 3. Have you examined and do you understand letters patent 
to James H. Morley ef als., dated Jan. 4, 1881, No. 236,350, and the 
mechanical contrivances and combinations therein shown and de- 
scribed, and referred to in the claims thereof? 

Ans. I have carefully examined the patent named in the ques- 
tion, my examination extending over large parts of several days. I 
believe I understand the machine therein described and the various 
contrivances and combinations set forth in the claims thereof. 

Int. 4. Have you examined and do you understand the machine 
in use by the defendant in this case, being the machine described 
in the Mathison letters patent, dated Nov. 28, 1882, and No. 268,369, 
and the mechanical contrivances and combinations embodied 
therein? | 

Ans. I have examined the machine made in exact. accordance 
with the Mathison patent, and have examined the patent itself care- 
fully, and believe I understand the construction of the machine in 


all its parts. 
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Int. 5. If you have aspecimen of such a machine will you please 
produce it to be marked as an exhibit in this case? 
Ans. I have a specimen and now produce it. 


(Offered in evidence and marked “ Defendant’s Exhibit Lancaster 
Machine.”) 


Int. 6. Please compare the contrivances and combinations con- 

tained in the said Lancaster machine with the contrivances 

40 and combinations described in the Morley patent and referred 

to in the claims thereof, stating their resemblances and differ- 

ences and the resemblances and differences of the results produced 

by such contrivances and combinations, and say what, if any, sub- 

stantial resemblances and differences there are between them, giving 
your reasons for any opinion you may express. 

Ans. Both machines contain three main groups of instrumentali- 
ties, which, when combined together, make up the machine. 

These are, first, mechanism for holding the buttons in mass and 
delivering them separately in proper position over the leather, to be 
attached thereto by the sewing and stitching mechanism. 

Second, the stitching mechanism ; and, third, the mechanism for 
feeding the leather along so as to space the stitches, and consequently 
the buttons when sewed on. 

In both machines there is a hopper containing the button much 
like those used in pin, screw blank, metallic cartridge shell, and eye- 
leting machinery. 

In the Morley machine there is on the bottom of this hopper what 
is called in the patent a hopper valve, which hopper valve picks out 
the buttons from the hopper, one by one, and delivers them into an 
inclined trough. 

This trough is substantially identical with the ways, as they are 
called, used in pin and screw-blank machinery, such troughs holding 
the blanks by their heads, while the body of the blank rests in a 
longitudinal slot or deep groove in the bottom of the trough. 

he buttons enter the upper part of this trough, which has no 
groove in it, with their shanks in all directions, and it becomes nec- 
essary to turn them over, so that the eyes will lie in the slot or 
groove, while the bodies of the buttons occupy thetrough. In screw- 
blank and pin machinery, the body of the blank being heaviest, 
naturally falls down into the groove, so that the screws or pins hang 
by their heads. 

The case is different with a button, and therefore there has been 
introduced into this Morley machine what may be called an arrrang- 
ing contrivance, which turns the buttons over, or some of them, 
thereby causing all or nearly all of the buttons to lie with their shanks 

in the groove of the trough. This contrivance is described 
41 on pages 3 and 4 of the printed copy of the patent, com- 
mencing at line 128 of the third page: It consists of a flex- 


ible corrugated strip of metal, lying over the top of the trough, and 
represented in Fig. 1 of the drawing, said strip being oscillated by 
proper machinery, its purpose being to roll the buttons over so that 
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their shank will lie in the deep groove at the bottom of the trough, 
shown in Fig. 3 of the drawing. 

After the buttons are arranged they slide down the trough, bein 
aided in so sliding by a jarring motion imparted to the trough, an 
they finally arrive at the lower end of the trough (which at its lower 
end is bent so as to be nearly vertical), occupying position therein 
as shown in Figs. 20 and 23, on sheet 6, of the drawings, and it will 
be noticed that the buttons lie with their heads towards the frant 
of the machine—. ¢., the side farthest from the driving pulley—and 
that in one modification of the machine they are held in the trough 
by the button wheel shown in Fig. 18, sheet 6, of the drawing, 
this button wheel being mounted on a vertical axis and lying in 
relation to the end of the trough as shown in Fig. 13, sheet 5. 

This button wheel is provided with pockets, each capable of re- 
ceiving a button, as shown in Fig. 18, sheet 6, and is capable of 
being intermittingly revolved at proper times. Its offices are— 

First, to close the bottom of the trough ; 

Second, to receive buttons into its pockets; and 

Third, to turn the buttons round so that their shanks or eves lie 
towards the front of the machine, effecting this latter purpose by its 
own revolution. 

In order to prevent the buttons falling out of these pockets, the 
button wheel rests upon a stationary table, which closes all the bot- 
toms of the pockets except one. When a button arrives over the 
notch in the table it has been turned round on a vertical axis one 
hundred and eighty degrees, but as a plane passing through its eye 
is then vertical the button must be turned on a horizontal axis. 
through ninety degrees, so that its eye may lie flat, in order that 
the needle which ascends from beneath may passthrough the eye of 
the button; therefore, when a button arrives over the notch in the 
table a plunger or punch, h’, ig. 13, sheet 5, of the drawing, de- 

scends into the pocket and drives the button into a sort of 
42 _ split-spring spoon, which lies at that time immediately under 

the notch and under the pocket.into which the punch enters, 
as shown in Fig. 13, sheet 5. hen the button is punched into the 
spoon a plane passing through the eye is still vertical, and the 
spoon therefore turns round on a horizontal axis ninety degrees to 
bring the button eye into such a position that it can be entered by 
the needle, and as the spoon turns it retracts, so as to bring the eye 
of the button into proper position to be entered by the needle, as 
shown in Fig. 14, heat 5, while the button lies in such a _ position 
that a plane passing through its eye is liorizontal. 

These various contrivances, as will appear from an inspection of 
the patent, especially commencing at line 28 of page 5 and ending 
at line 115 of the same page, constitute the button-feeding devices 
“or button-feeding mechanism ” of the claims of the patent. 

And the button wheel, the punch, and the split-spring spoon, 
operating as I have described, are the “ appliances for bringing the 
buttons successively to positions to permit the needle to pass through: 
the eye of each button ” referred to in the second claim of the Mor- 


ley patent. 
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The Morley patent describes a modified fortn of these contriv- 
ances for bringing the button successively to position to be entered 
by the eye-pointed needle, which is shown in Figs. 20, 21, 22, and 
23, sheet 6. As I understand it, the devices shown in these figures 
cannot be used unless the machine is somewhat modified from that 
shown in the drawing, and I have not been able to. understand 
from the patent what these modifications are. 

In these modifications the button wheel is dispensed with and a 
light spring, shown best in Fig. 23, is applied to the bottom of the 
trough to do the duty of the wheel—holding the column of buttons 
up. This spring is really a spring gate, which is opened at proper 
intervals by proper mechanism and shuts itself. This mechanism, 
which also receives the button, turns it around ninety degrees on a 
horizontal axis and transfers it to the place where it is to be sewed, 
is a sort of spring nippers, one of the jaws of which is split so as to 
receive the shank of the button, and its offices are— 

First, to open the gate; 

Second, to receive the button ; 
43 Third, to clamp the button ; 
Fourth, to turn it over through ninety degrees; and 

Fifth, to transfer the button to the place where it is to be sewed 
on; and this spring nippers, operating as described, may, in my 
opinion, be fairly included in the words before quoted from the 
second claim, namely, “appliances for bringing the buttons succes- 
sively to positions,” ete. 

Now, turning to the defendant’s Lancaster machine, it will appear 
_ that it also has an inclined surface, which, in connection with a 
slotted cover, supports a column of buttons. Inthe Morley machine 
the buttons are bodies up and shanks down. In the Lancaster ma- 
chine the buttons are shanks up and bodies down, the inventor hav- 
ing discovered that buttons differ from pins and screw blanks, and 
that it is much easier to operate with the former with the shanks 
upward, the tendency of the button being to lie shank up in some 
cases, and in some cases with both shank and body resting upon the 
‘supporting surface. 

n the Lancaster machine the buttons are thrown into a hopper 
provided with a reciprocating brush, which sweeps over the button 
of the hopper, and rolling the buttons over so that those which lie 
bodies down and shank up enter with their shanks up into certain 
slits in a metal plate, which covers an inclined flat surface, and the 
machine has no button hopper like that of Morley, and has a sweep 
brush which is not described in the Morley patent or needed in the 
Morley contrivance. ‘These slits all converge into a single slit, and, 
anny, the buttons slide down the numerous slits and lie in 
a single column, shanks up, upon an inclined-plane surface. This 
single slit and a plane surface which it covers are twisted at the end 
of the contrivance in such manner that a plane passing through the 
slit is nearly horizontal, and the surface which is in contact with 
‘the button head is nearly vertical. Consequently, when the buttons 
reach the bottom of the contrivance they lie in such position that a 
plane passing through the eye of the last button is horizontal or 


CHARLES B. LANCASTER. 33 


nearly so. The column of buttons is held up by a light spring, 
and this spring gate is opened by the button itself, and not by any 
extraneous mechanism, owing to the fact that the contrivance 

holding the column of buttons is forced to vibrate, and that 
44 a thread passing through the eye of the lowest button pre- 

vents-that button from vibrating with the contrivance, the 
button, therefore, being pulled out, and in pulling out overcoming 
the resistance of the spring. 

The contrivance has, asl have before said, a peculiar kind of vi- 
brating motion, which I will hereafter describe fully, saying at 
present only that the eye of the lowest button in the column lies: 
directly under the needle, so that the needle may and does enter the 
eye of the button while it is still in the column. The contrivance 
containing the column then vibrates sideways, so as to get out of 
the way of the needle in a subsequent feeding operation, which will 
be described hereafter. 

It will be seen from this description of the Lancaster machine that 
it has in it no hopper valve and no equivalent therefor; that it has 
no corrugated plate, or equivalent therefor, for turning the buttons 
over in the trough; that it has no button wheel for performing the 
duties which I have described that it performs in the Morley patent; 
neither has it a table nor a punch nor a spring-split spoon, nor the 
modification of those contrivances described in the Morley patent ; 
neither has it any apparatus of any kind which performs the offices 
of any of those parts, because, owing to the peculiar construction and 
motion of the lower end of the Lancaster button-feeding mechanism, 
all those parts of the Morley button-feeding mechanism can be and 
are dispensed with. Both contrivances, as I have said before, have 
a hopper, and both contrivances have what may perhaps be called a 
trough, although the so-called trough of the Lancaster machine is 
really not a trough, but a flat surface provided with a slotted top, 
aud operating in precisely an opposite manner to the Morley trough, 
because the latter is contrived to hold the button shank down, while 
the Lancaster trough, if it may be so called, is contrived for the ex- 
press purpose of holding the shank up. In the mudified form of 
the Morley contrivance there is a spring gate for holding the buttons 
up; in the Lancaster machine there is a similar spring, this spring 
or its equivalent being common in screw-blank and eyelet machin- 
ery for the purpose of holding up a column of blanks and permit- 
ting them to be removed, one 7 one; but in the Morley machine 

this spring gate is opened by a special contrivance, so as to 
45 permit the Cattous to drop, while in the Lancaster the but- 

ton itself, as before described, opens the spring when the 
lower end of the button-holding contrivance is removed sideways. 

In both the Morley and Lancaster machines there is a contrivance 
for feeding the leather so as to space the stitches and, consequently, 
to space the button, which is called in the claims of the Morley 
- patent feeding mechanism and in the eighth claim feeding devices. 
Both machines feed by means of the needles—that is, the needles 
while inserted in the cloth move in the direction of the feed, carry- 
ing the cloth or leather along with them, and in both machines this 
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motion of the needle or feed is derived from revolving cams. This 
kind of feed was common in machines for sewing leather long prior 
to the date of the Morley patent, and I find no substantial difference 
between the leather-feeding mechanism of the two machines, al- 
though in the Morley the two needles swing like an inverted pendu- 
lum, while in the Lancaster the single needle reciprocates in a 
straight line. | 

Turning now to the sewing or stitching mechanism, I observe— 

First. That the Morley patent, in the preamble thereof, states as 
follows: “The objects of my invention are to form a double-threaded 
stitch on the top side of the material being sewed upon transversely 
to the direction of feed and on the reverse side of the material two 

arallel lines of stitches at right angles to the first-named ones.” 

This stitch, which it is one of the objects of his invention to form, 
and the mechanism for making it, is fully described in the remainder 
of the specification. 

There is, in my opinion, an error in this statement, which is, how- 
ever, of no consequence, in calling the stitch a double-threaded 
stitch, because it clearly appears from the patent as a whole that 
the stitch made by the machine described in the patent is a single- 
thread stitch, a stitch formed of one thread only and not of two, as 
in what are commonly called lock-stitch machines. 

In sewing buttors on shoes it is evident that no longitudinal 
stitches, or certainly no prominent longitudina! stitches, should 
appear on that side of the leather to which the buttons are applied, 

and the stitch as a whole, specially described in the Morley 
46 patent, has no longitudinal seaming on the button side of 

the leather. I produce a strip of wood showing two kinds of 
stitches for sewing buttons on fabrics. On that part of it marked 
‘‘A A” the Morley stitch is represented, and it will be seen that on 
the button side there are two transverse stitches, each composed of 
two parts of the same thread for each button, while on the other 
side of the strip of wood, which represents the leather, there are two 
parallel lines of stitches at right angles to those on the button side, 
one row of these longitudinal stitches being composed of single parts 
of the same thread, while the other row of longitudinal stitches is 
composed of two parts of the same thread, so that there are in all 
three longitudinal lines of thread on the side of the fabric farthest 
from the button. 

Examination of this stitch as a whole will show that only one 
thread is used in making it, and that it is, in reality, a peculiar kind 
of chain stitch, formed by drawing bights of thread through loops 
of the same thread. This stitch is described as being made, in the 
patent, by means of two needles, one eye pointed like the Howe 
needle, and the other a hooked or crochet needle, such as is used in 
leather-sewing machines. 

These needles are set at an inclination to each other across the 
line of seam and enter the cloth from beneath, and when they get 
above the cloth cross each other, as is shown in Fig. 1, sheet 1, and 
Mig. 17, sheet 5, of the Morley patent. : 

n sewing the eye-pointed needle punches the cloth and carries a 
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bight of thread up above it, then retreats a little to form a loop— 
that is, to cause the thread to expand away from the needle. Dur- 
ing this time the hooked needle has also perforated the cloth from 
beneath, and, when the loop is formed, passes between the eye- 
pointed needle and the thread, and as both needles descend the hook 
catches the thread supplied by the eye-pointed needle and carries 
a bight of thread across the cloth and down through it to the under 
side, thus forming the transverse stitches on the button side of the 
cloth, which it was one of the objects of Morlcy’s invention to make, 
and it is clear that if either of these needles had passed through a 
button eye after passing through the cloth that then the button 
would be held onto the cloth after the descent of the needle by 

this transverse stitch, and the patent, although it specially 
47 describes the eye-pointed needle as passing through the eye 

of the button, states that the hook needle may pass through 
the eye of the button, but the same stitch precisely would be formed 
in either case. 

This stitch may be further explained by reference to the strip of 
wood before referred to. . 

In making it the eye-pointed needle carrying the thread ascends 
through the hole.2 and the hook needle through hole 1. After the 
eye-pointed needle has retreated a little, the hook needle seizes the 
loop from the eye-pointed needle, both needles descend, the eye- 
pointed needle sliding down on a single part of the thread, while 
the hook needle carries down a bight of the thread, forming the 
loop 1, 3 on the lower side of the leather. After leaving the holes 
1, 2 the needles move along under the cloth until they come oppo- 
site the holes 3,4. They then ascend, puncturing these holes, the 
ee needle carrying a bight of hued with it and the hook 
needle sliding up through the loop 3, 1 on the lower side of the 
cloth and leaving it there. 

As the needles rise either one or the other of them passes through 
the eve of the button, which is held in the split spoon, and, as they 
continue to rise, the hook needle passes between the eye-pointed 
needle and its thread and seizes its loop; both needles then descend 
as before, the hook needle pulling down the loop 5, 3 on the under 
side of the leather and, at the same time, pulling 5, 3 through the 
loop 3,1. The needles then move along the leather, the hook needle 
forming the bight 5,3 and the eye-pointed needle forming the line 
of thread 6,4. The needles then rise again at 5, 6, the hook needle 
leaving the loop 5, 3 on the lower side of the leather and a continu- 
ation of those motions forms the seam referred to in the preamble 
above referred to. 

There are accessories necessary to the making of this seam—the 
take-up apparatus and what is called in the patent the cast-off— 
which latter serves to cause the hook needle to draw a loop from 
above the leather through the loop which is held below the leather, 
and the patent, moreover, describes modifications of the stitch and 
stitching mechanism on lines 65 to 73 of page 6 of the patent. 

The first of these is that I have already referred to, which 
48 consists in passing the hook needle through the eye of the 
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button instead of the eye-pointed needle, and the same stitch 
will be formed whether the eye-pointed needle or hook needle passes 
through the eye of the button, namely, the single-thread seam, all 
the stitches of which on the button side of the leather are trans- 
verse and all the stitches on the reverse side are parallel to the line 
of seam. 

The other modifications of stitching apparatus described in the 
patent would not make this stitch, but would either make the com- 
mon lock stitch made by the shuttle machine or the Grover & 
Baker stitch. In the second modification the hook needle would 
go upwards through the cloth and through the eye of the button (I 
may here say that the word “form,” on the 66th line of the 6th page, 
is evidently a misprint, and should be “from ”), and then seize a 
thread held on the top of the cloth by a suitable carrier, and draw a 
loop of that thread down through the cloth; this loop of thread below 
the cloth is then to be secured by passing a second thread through it, 
this.second thread being governed either by a shuttle or by a nee- 
dle. If a shuttle were used the stitch would be the common lock 
stitch; ifa needle were used the stitch would be the Grover & Baker 
stitch ; and in making this stitch there would be three necessary 
instrumentalities, namely: first, the hook needle; next, the thread 
carrier above the cloth to carry thread to it; and, third, the needle or 
shuttle below the cloth. The third modification dispenses with the 
hook needle and uses only the eye-pointed needle for carrying the 
thread through the cloth and through the eye of tine button. 

When this eye-pointed needle retracts and forms a loop above the 
button eye a loop spreader is to be employed to spread that loop, 
and a shuttle, carrying either one thread or two - meer is to be 
passed through the loop, the eye-pointed needle in its retraction 
carrying, by means of its loop, the two threads furnished by the 
shuttle, and the stitch being the ordinary lock stitch, except that 
there are two threads on one side of the cloth (the threads which 
confine the button). This stitch requires three instrumentalities 
to make it, namely, the eye-pointed needle, operating from beneath, 
and the loop spreader and the shuttle, working above the leather. 
Neither of the last-named stitches would have transverse stitches on 

the button side-of the leather, and both of them would have 
49 longitudinal stitches on the button side of the leather, and 

neither of them could, in my opinion, be profitably employed 
in sewing on buttons, because no person would want a heavy line 
of thread reaching longitudinally from button to button on the 
upper side of the shoe, and both of them would be double and not 
single thread stitches. 

(Defendant puts in as an exhibit the strip of wood with buttons 
attached, above referred to,and the same is marked “ Def’t’s Exhibit 
Morley & Lancaster Stitches, F. H., Spec’l Ex,”) 

The special stitch described in the Morley patent as made by the 
ee and hook needles, both operating from the lower side 
of the material and making transverse stitches on the upper side 
and longitudinal stitches on the lower side of the material, is, I be- 
lieve, an old stitch (by old I mean long prior to the date of the 
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Morley patent), used in a straw-sewing machine patented to Sidney 
S. Turner Dec. 3, 1872. 

Turning, now, to the Lancaster machine and the stitching mechan- 
ism thereof, I wonld first rennark that this machine makes an entirely 
new stitch—a stitch substantially different from any of those de- 
scribed in the Morley patent and requiring an entirely different 
mechanism to make it. 

In the Lancaster machine the needle is on the upper side of the 
leather and descends through it ; it isan ordinary crochet needle pro- 
vided with a cast-off, both being the same as those described in the 
Morley patent and the same as those used for twenty-five or thirty 
years or more in sewing leather. 

This machine is also provided with a thread carrier beneath the 
leather, like those used in such leather-sewing machines. The ma- 
chine has no take-up and needs none. It may be well here to say 
that the eye of the button in the Lancaster machine really makes a 

art of the stitch, and that the stitch cannot be made unless a button 
is supplied to the machine at every alternate perforation of the needle, 
and it is therefore necessary that the machine should have some 
instrumentality or contrivance for carrying some of the loops of 
thread over the bodies of the buttons so that that loop may be locked 
by the eye of the button. The machine would go through its mo- 
tions if the buttons were not there, but would only form a succession 
of loops which could. be pulled out of the leather. 
50 In the Exhibit Morley & Lancaster Stitches, on that end of 
it marked “B B,” the stitch made by the Lancaster machine 
is represented. 

In making this stitch the needle first passes down through the eve 
of the button, as at hole 1, carrying its hook below the leather; the 
thread guide or thread carrier beneath the leather then puts a loop 
of thread into this hook and the hook rises, pulling a loop of thread 
through the leather and through the eye of the button. 

The needle then descends again, sliding through this loop and 
piercing the leather at hole “2” and leaving the loop on top of the 
leather; the thread carrier now again puts the thread into the hook of 
the needle and the needle rises again, carrying another bight of the 
thread through the leather and through the loop which leads from 
hole 1 to hole 2, thus locking this loop. 

As the needle goes up, a very peculiar contrivance, represented 
on Figs. 13 to 17 of sheet 3 of the Mathison patent, and exhibited 
in the Lancaster machine, seizes both parts of the loop carried up 
through hole No. 2, opens it wide, and passes it over the body of the 
button. 

This contrivance seizes the loop from the needle while it is ascend- 
ing, and either the needle in its ascent through hole No. 3, or the 
thread guide, or both, pull one part of this loop which is over the 
button down through the leather and consequently round the shank 
of the button, thus locking the stitch. 

When the needle descends through hole 3 it passes through the 
button eye and the cloth and pulls up a loop, as it did when oper- 
ating through hole 1, and when it has passed through hole 4 and 
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ascends the loop it brings up is again passed over a button, the 
— eye again locking the loop which was drawn up through 
ole 4. 

A succession of these operations forms the stitch and sews a row 
of buttons on the cloth, and the method of making the stitch is 
clearly shown on Figs. 7 to 12, on sheet 2 of the Mathison patent, 
the knot tied around the button being clearly shown in Figs. 11 and 
12, and these figures also show how each alternate stitch of the loop 
is locked by the button itself. Observation of these figures will 

further show that if these buttons were removed from the 
51 stitch there would remain a succession of loops and, conse- 
quently, no seam. 

This stitch uses below the cloth less than one-third of the thread 
used in making the Morley stitch, and both stitches use about the 
same quantity of thread above the cloth, and the button is, in my 
vpinion, better and more firmly secured by the stitch of the Lancaster 
machine, while, at the same time, the Lancaster machine is much 
more economical, as it uses less thread. : 

The results of the two machines, if considered generally—that is, 
to produce a row of buttons sewed on leather irrespective of the kind 
of seam by which they are attached—are the same, and the same as 
some old machines that I know of, one of which is a double-thread 
machine and makes a transverse stitch on the button side of the 
leather and a longitudinal stitch on the other side thereof. 

But if the results be compared, not generally, but specifically and 
as including the concatenations of thread which will form the seam 
and attach the buttons to the leather, then the results are different. 


Sepr. 14, 1883. 
Present: As before. 


Turning now to the Morley machine, I find I have omitted to 
state anything as to the manner in which the button is released 
a split-spring spoon after its eve has been traversed by the 
needle. 

I am unable to discover from the patent in what manner the 
release of the button is effected, but I am able to discover from the 
patent how the release of the button is effected from the spring nip- 
are it being pulled out from the nipper by the feed motion of the 
eather, but whether it is pulled out by the needle which is passed 
through its eye or the thread only, which has also passed through 
its eye, 1am unable exactly to determine, being forced, in the ab- 
sence of a model or machine, to derive my information from the 
Morley patent alone. 

In speaking of the Lancaster machine, I have before stated that 
the lower end of the so-called trough therein vibrates away from the 
needle in order to get out of the road of the needle and comes back 
again in order to get a button eye beneath the needle, but this end 
of the so-called trough has other motions, as follows: 

After the needle has passed through the button eve the end 
52 of the so-called trough and the needle move together while the 
needle is making its feeding motion, and then stands still until 
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the needle has ascended, pulling a loop of thread through the eve and 
has again pierced the cloth. When the needle has got into the cloth 
the second time the button is pulled out of the end of the trough by 
the retreat of the trough towards the rear of the machine, and is so 
pulled out because at that time the leather is standing still and the 
button is held to it by the loop of thread which is passed through 
the eye of the button. After the button is thus pulled out of the end 
of the trough the trough stands still for a while, while a loop is 
passed over the body of the button, as before described, and the 
trough then returns again so as to hold the eye of a second button 
in the path of the descending needle. 

In this Lancaster machine, therefore, the button is released, not 
by the motion of the leather, as in the Morley patent, but by the 
motion of the so-called trough, which carries the column of but- 
tons. 

Now, referring to the claims of the Morley patent, I find that the 
first claim is to the combination of the elements or contrivances, each 
element being composed of several sub-elements; or, as they have 
been sometimes termed, ingredients. 

The elements covered by this claim are— 

First, the button-feeding mechanism ; 

Second, in the terms of the claim, “appliances for passing the 
thread through the eye of the button and locking the loop to the 
fabric;” and, | 

Third, the mechanism for feeding the leather. The sub-elements 
which compose the button-feeding mechanism and which are, there- 
fore, included in the claim are— 

First, the hopper ; 

Second, the hopper valve ; 

Third, the trough ; 

Fourth, the elastic corrugated strip to roll the buttons in such 
manner that their eyes shall fall into the groove in the bottom of 
the trough ; 

Fifth, the button wheel and its supporting table; 

Sixth, the punch for punching the button out of the button 

wheel into the spring-split spoon; and, 
53 Seventh, the spring-split spoon; and these parts, when 

provided with proper machinery of some kind or other to 
cause them to operate in the manner described in the Morley patent, 
constitute the first element of the first claim, it being, however, clear 
that the spring nippers and spring gate at the bottom of the trough 
may be substituted for the button-wheel punch and spring-split 
spoon. 

The second element of the claim is really the mechanism for 
making the stitch, when so set and operated, that it will pass a loop 
of thread through the eve of the button. 

If the statement in the preamble is to be taken into account, this 
sewing mechanism must be limited to an eye-pointed needle and a 
hook needle acting in the manner described in the patent to make 
transverse stitches on the upper side of the leather and longitudinal 
stitches on the lower side. 
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But, if the statement in the preamble be ignored by the court, 
then the sewing mechanism of the claim will also include a shuttle 
carrying a second thread to lock the first one, or a needle operating 
below the leather to lock the loop of thread pulled out by an eye- 
pointed needle ; and, under either construction of the claim, it will 
include as the second element at least two instrumentalities for 
making the stitech—one piercing the leather and carrying the loop 
through it, and the other to perform the locking, either a hook needle 
passing through the leather, or a shuttle or eye-pointed needle, both 
of which will lock the loops, but will not pass through the leather. 

The third element of the claim, the leather-feeding mechanism, is 
composed either of one needle or two needles forced to swing by 
means of cams, while they are in the leather, so as to carry it along 
with them. 

In speaking of the second element I have ignored, in speaking of 
the third modification referred to in the patent, the carrier which 
furnishes thread to the hook or crochet needle, and if this carrier 
is to be taken into account it will require in that modification three 
instrumentalities to make the stitch, namely : 

First, the crochet or hook needle; 

Second, the thread carrier; and, 

Third, the shuttles or Grover & Baker sneiie to lock the loop 

of thread of the crochet needle. 
54 Looking now at the Lancaster machine to see if it contains 

the invention referred to in this claim, I search to find 
whether it has the elements or sub-elements covered by this claim, 
or any equivalent or known substitutes for them, and, as I under- 
stand, I must find all these sub-elements in the Lancaster machine 
in order to assert that it contains the invention referred to in this 
claim. I cannot find all the elements nor the equivalents of them 
in the Lancaster machine. 

Referring first to the button-feeding element of the Lancaster 
machine, I find that it has— 

First. A hopper, an old and well-known hopper, and substantially 
such as that of Morley. 

Second. That the Lancaster machine does not have the hopper 
valve of Morley or any equivalent for it. 

Third. That Lancaster has what may be called the trough, but 
that it is a different trough from Moriey’s, holding the button shank 
upwards in the upper part thereof, and so formed that it turns the 
bution round ninety degrees, and so operated that it presents the 
buttons to the needle; and the Morley trough performs none of 
these duties, because it holds the button shank down, does not turn 
them, and does not present them to the needle. 

Fourth. The Lancaster machine has no elastic currugated strip 
operating in combination with the trough to roll the buttons over 
so that they lie in the trough shank downwards, and no equivalent 
or substitute therefor. 

Fifth. The Lancaster machine has not Morley’s button wheel and 
supporting table, nor any equivalent therefor, nor any mechanism 
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of any kind which turns the button one hundred and eighty de- 
grees on a vertical axis. 

Sixth. The Lancaster machine has no punch to discharge a but- 
ton out of the button wheel. 

Seventh. It has no split spoon nor any apparatus of any kind 
for taking a button from a button wheel, turning it ninety degrees, 
and then carrying it over the needle. 

Neither has the Lancaster machine any spring nippers and spring 
gate acting as substitute for the button wheel, punch, and spoon— 

first, to open the gate; second, to receive the button; third, 
55 to turn it over through ninety degrees; and, fourth, to-carry 
the turned button with its eye over the needle. 

And I may say here, speaking of the first claim as a whole, and 
not of one element thereof, that there is no combination between 
the feed trough or its end in the Morley machine and the sewing 
mechanism, unless the button wheel, punch, and split spoon, or 
their substitutes, the spring gate and spring nippers, are present in 
the machine, the trough being combined with the sewing mechan- 
ism by means of these appliances carrying the buttons, as the patent 
calls them. 

Now, taking up the second element of the claim, namely, the 
sewing mechanismin, I find in the Lancaster machine, it is true, a 
sewing mechanism, but it is not the sewing mechanism described in 
the Morley patent and the substitutes therefor referred to in gen- 
eral terms at the close of his description. Jf the court shall limit 
the sewing mechanism of the first claim to such mechanism as will 
make the stitch which Morley says it is one of the objects of this 
invention to make, then a mere Inspection of the stitches made by 
the Lancaster machine and by Morley, as shown in Defendant’s Ex- 
hibit Morley and Lancaster Stitches, will prove that the Lancaster 
machine does not contain the sewing mechanism of the first claim 
of Morley, which stitch cannot be made without the use of two 
needles, whereas the Lancaster machine has one only. But if the 
court shall hold that the claim includes the above-referred-to sub- 
stitute for the Morley specially described sewing mechanism, it will 
also appear that the Lancaster machine does not contain them or 
any equivalents therefor, because those substitutes require either a 
shuttle carrying a second thread or a Grover & Baker needle carry- 
ing a second thread to lock the loop carried through the eye of the 
button by the needle, and in the Lancaster machine there is no 
shuttle and no Grover & Baker needle or any device of any kind 
for carrying a second thread, and the stitch is a single-thread stitch, 
locked, as I have before stated, by means of the shanks of the 
buttons. 

The sewing mechanism of the Lancaster machine cannot be a 
known substitute for any of those described in the Morley patent, 
because the sewing mechanism of the Lancaster machine, taken as a 

whole, is an entirely new mechanism, making a new stitch. 
56 I do not find in the Lancaster machine the second element 
of the first claim of the Morley patent. . ; 

The third element of the first claim of the Morley patent is the 
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cloth or leather feeding mechanism, and that same mechanism is 
found in the Lancaster machine. 

As neither the first nor second elements of the first claim of the 
Morley patent are fuund in the Lancaster machine or any equiva- 
lents of or known substitutes for them, it is my opinion that the 
Lancaster machine does not contain the invention referred to in the 
first claim of the Morley patent. 

The second claim of the Morley patent is to two elements only, 
namely: First, the sewing mechanism as that of the first claim, in- 
cluding the same various means for locking the loop of thread car- 
ried by the perforating needle; and, secund, in the words of the 
claim, “appliances for bringing the buttons successively to position 
to permit the needle to pass through the eye of each button.” 

understand these words to refer, not to the button-feeding mech- 
anism as a whole, but to the appliances which take a button from 
the end of a feed trough, turn it, and carry it with its eye in a posi- 
tion over the needle—the appliances, in fact, which combine the 
feed trough with the sewing mechanism; and if any confirmation 
were wanting as to this meaning of the claim it could be found in 
the thirteenth claim of the patent, where substantially the same 
words are used, namely: “Appliances for carrying the buttons suc- 
eessively from the trough to the sewing appliances,” in which 
thirteenth claim these appliances are claimed in combination with 
the trough. 

Now, a thing cannot be in combination with itself or with a part 
of itself, and as the trough is undoubtedly a part of the button- 
feeding mechanism, it appears that the word “appliances,” etc., of 
both the second and thirteenth claim, refers to the button wheel, 
punch, and spring-split spoon, or their substitutes, the spring nip- 
pers and the spring gate. 

The Lancaster machine, as I have before stated, does not contain 
the sewing mechanism, or, in other words, the needle for passing 
thread through the eye of the button and means for locking that 

loop, substantially as described in the Morley patent, and 
57 that is a sufficient reason for saying that it does not contain 
the invention referred to in the second claim of Morley. 

But a more apparent reason for the same statement is that 1t does 
not contain the appliances for bringing the button successively to 
position, which is the second element of this claim, and finally on 
this head, as the Lancaster machine has neither one of the elements 
of this second claim or any equivalents or known substitutes for 
this claim, it is my opinion that the Lancaster machine does not 
contain the invention referred to in this second claim. The third 
claim of the patent is to the mechanism described for making the 
stitch, which it is one of the objects of the invention to make. 

It is perfectiy evident that the Lancaster machine has only one 
needle and no frame carrying two needle bars, and does not contain 
the invention referred to in this claim, which 1s really a claim to 
the second element of the first claim of Morley. 

The fourth claim of Morley is to the means for making the feed 
adjustable, and there is no adjustment of the feed in the Lancaster 
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machine, either by the means described in the Morley patent or in 
any other way. The fifth claim is to a combination of two needles, 
one of which is eye-pointed, another hooked,a helper bar, and other 
accessories. 

The Lancaster machine has no eye-pointed needle and no helper 
bar, and does not contain the invention referred to in this claim. 

The sixth claim is to the combination of two needle bars, with 
certain devices for operating them. 

The Lancaster machine has only one needle bar and has not the 
devices for operating needle bars referred to in this claim, and does 
not, therefore, contain the invention referred to in this claim. 

With regard to the seventh claim, it is sufficient to say that it in- 
cludes as an element of the combination two needles, two needle 
bars, and a helper bar. As the Lancaster machine has only one 
needle, one needle bar,and one helper bar, it is apparent that it does 
not contain the combination referred to in this claim. 

The eighth claim of the Morley patent is substantially the same 
as the first, except that the third element of the first claim, the feed- 
ing mechanism, is claimed more narrowly, but, in fact, claimed 

only when it is so adjusted as to make alternately long and 
58 short stitches, but the first and second elements of this eighth 

claim, namely, the sewing mechanism and button-feeding 
mechanism, are the same as those set forth in the first claim. 

The reasons which I have given for showing that the Lancaster 
machine does not contain the invention referred to in the first claim 
are equally applicable to the eighth claim, and, in my opinion, the 
Lancaster machine does not contain the invention referred to in 
this claim. 

The ninth claim is to the combination of the take-up (which is a 
necessary element in producing the specially described Morley 
stitch), with the accessories thereof. As the Lancaster machine has 
no take-up and needs none, it is apparent that it does not contain 
the invention referred to in this ninth claim. 

The tenth claim refers to the combination of a needle backer with 
its accessories; and as the Lancaster machine has no needle backer 
and no eye-pointed needle which needs a needle backer, it does not 
contain the invention referred to in this claim. 

The eleventh claim refers to the combination of a peculiarly con- 
structed needle plate combined with a presser below the plate and 
button-feeding devices. 

The Lancaster machine has no presser foot below the needle plate, 
and has the ordinary needle plate of the old wax-thread machine, 
and not the peculiarly formed plate of the Morley patent, and has 
not the button-feeding mechanism of the Morley patent and does 
not contain the invention referred to in this claim. 

The twelfth claim refers to the button carrier or spring-split spoon, 
as I have termed it (shown in Figs. 12, 13, and 14 of sheet 5 of the 
Morley patent), and the mechanism for operating this carrier, which 
carrier or its substitute, as I understand it, is claimed as one of the 
sub-elements in the first claim of Morley. 

There is no such button carrier and no carrier of any kind op- 
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erating as this carier does in the Lancaster machine, and it there- 
fore does not contain the invention of this twelfth claim. 

The thirteenth claim is to a combination : . 

First, of the button-sewing appliances which constitute the stitch- 
ing mechanism with— 

Second, the trough ; 
59 Third, the appliances for carrying the buttons successively 
from the trough to the sewing devices ; 

Fourth, the mechanism for operating said appliances; and, 

Fifth, the mechanism for operating the sewing devices. 

Now, the “ appliances for carrying the buttons successively from 
the trough to the sewing devices” are the button wheel, with its 
pockets, the punch and split-spring spoon, operating substantially in 
the manner described in the patent and combining the end of the 
trough with the button-sewing appliances or stitching mechanism, as 
illustrated on sheet 5, Figs. 12 to 15, or their substitutes, the spring 
nipper for opening the gate, receiving the button, clamping it, turn- 
ing it ninety degrees, and carrying it over the path of the needle, as 
illustrated on sheet 6, Figs. 20, 21, 22, and 23. 

The mechanism for operating these devices certainly includes, in 


- cease of the devices for moving the punch, turning the button wheel, 


giving the spring spoon a quarter of a revolution, and moving it 
endwise from the button pocket to the path of the needle so that the 
eye of the button is over the needle; or, in case the substitute of these 
parts are used, this mechanisin includes the mechanism for revolving 
the spring nippers through an arc of ninety degress for opening the 
spring gate and for carrying the button from the end of the trough 
to a position over the needle. 

The mechanism for operating the sewing devices or sewing appli- 
ances is that specially described in the patent and represented in 
the drawings and its equivalents; or, taking the broadest view possi- 
ble of the claim, not only that mechanism, but also mechanism 
which would operate the devices which are referred to in the last 
part of the description of the patent as substitutes for the specially 
described stitching mechanism ; and, if this.construction be taken, 
the claim includes the mechanism represented in the drawings of the 

atent for moving the two needles and their equivalents, or mechan- 
ism for moving a carrier and a shuttle, or mechanism for moving a 
piercing needle, a carrier, and a non-piercing eye-pointed needle, or 
mechanism for moving a loop spreader and a shuttle. 

Now, it may be admitted for the purposes of my present statement, 
although such is not my opinion, that the trough. of the Lancaster 

machine is the trough of the Morley patent, but mere inspec- 
60 tion of the Lancaster machine will show that the trough 

thereof is directly combined with the sewing mechanism, and 
that the machine contains no appliances, either substantially like 
those contained in the Murley patent or of any kind or sort what- 
ever, from the trough to the sewing devices, and that therefore it 
has not the third element of the thirteenth claim. I have before 
said that the Lancaster machine has not the button-sewing mechan- 
ism of the Morley patent, nor any equivalent or known substitute 


a 


«tt 


CHARLES B. LANCASTER. . 45 


therefor, and it therefore does not contain the first element of this 
thirteenth claim. As the Lancaster machine has no button-carry- 
iny appliances to carry the button successively from the trough to 
the sewing devices, it cannot have any mechanism for operating it, 
and that mechanism is the fourth element of the thirteenth claim. 

The fifth element of the thirteenth claim is the mechanism for 
operating the sewing devices of the Morley patent, not nechanism 
for operating one needle only, as in the Lancaster machine, but | 
mechanism for operating, in the words of the claim, “ the sewing 
devices” or “sewing appliances” either specially described or re- 
ferred to as substitutes in the patent. Now, it is clear that the Lan- 
caster machine has only one needle, has no mechanism for operating 
the second piercing needle, no mechanism for operating a Grover & 
Baker needle, and no mechanism for operating a loop spreader or 
— and it therefore has not the fifth element of this thirteenth 
claim. 

In my opinion, the Lancaster machine has none of the elements 
which make up the thirteenth claim. 

And I should be of the same opinion as to this thirteenth claim, 
viz., that the Lancaster machine does not contain it, even if the court 
should hold that one element of that claim, viz., the trough, is the 
same as in the Morley patent. 

The fourteenth claim refers to mechanism for shaking the feed 
trough so as to make it operative. 

The Lancaster machine has no such contrivance nor any equiva- 
lent for it. 

The fifteenth claim is to the combination, with the trough, of the 
yielding corrugated plate, which serves, in combination with the 

trough, to roll the buttons over so that they lie shank down, 
61 and this plate isa part of the feeding mechanism and one of 

the sub-elements of the first claims of the patent. There is 
no such combination as this and no such device as the corrugated 
plate, nor equivalent for it nor substitute for it, in the Lancaster 
machine. 

The sixteenth claim is to the combination of the hopper valve 
with the mechanism for moving it, this hopper valve being one of 
the sub-elements of .the first claim. 

The Lancaster machine has no hopper valve, no equivalent for 
it, and no mechanism for moving it. 

The seventeenth claim refers to the combination of the hopper 
with the feed trough-and the corrugated strip for turning the but- 
toi:s over while they lie in the feed trough, and the spring for hold- 
ing the strip to the trough, and also the devices fur moving the cor- 
rugated strip. 

The Lancaster machine has no corrugated strip, no means for 
moving it, and no means for holding it down. 

The eighteenth claim is a narrow claim to the hopper and the 
hopper valve and its accessories and the mechanism for operating it. 

i 1e Lancaster has no hopper valve, no accessories thereto, and no 
mechanism for operating it. 

For the above reason it will appear that the Lancaster machine 
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does not, in my opinion, contain the inventions referred to in the 


fourteenth, fifteenth, sixteenth, seventeenth, and eighteenth claims. 
Int. 7. What is the machine that you refer to as making the 
transverse stitch on the button side of the leather and a double row 
of longitudinal stitches on the lower side of the leather while sewing 
on buttons? 
Ans. The machine described in the patent to Jerome C. Taft, 
dated Dec. 7, 1875, an office copy of which I produce. 


(Copy offered in evidence and marked “ Def’t’s Ex. Taft Patent.”) 
HENRY B. RENWICK. 


Attest: FREEDOM HUTCHINSON, 
Special Examiner. 


Boston, Sept. 13, 1883. 


It is stipulated and agreed that the direct examination of the de- 
fendant’s expert, Mr. Henry B. Renwick, shall go on to-day, 

62 and Mr. Thurston, of counsel for plaintiffs, shall have the 
right to object, when cross-examination is had, to all ques- 

* tions put to him on direct examination, and Mr. Renwick shall be 
present in Boston and ready for Mr. Thurston’s cross-examination 
some day within ten days or two weeks; and the re-examination 
of Mr. Chapin, plaintiffs’ expert, shall immediately follow Mr. Ren- 


wick’s cross-examination. 
FREEDOM HUTCHINSON, 
Special Examiner. 


Boston, Mass., Oct. 17, 1883. 


Present: Ambrose Eastman, Esq., of counsel for complainants ; 
George E Smith, Esq., of counsel for defendant. 


Deposition of Andrew H. Jackman. 


Direct examination by Georce E. Surru, Esq., of counsel for 
defendant: 


Int. 1. State your name, age, residence, and occupation. 

Ans. Andrew H. Jackman, of Nyack, N. Y.; thirty-four years old; 
shoe manufacturer. 

Int. 2. How long have you been a shoe manufacturer, and what 
is the kind and quality of shoe which you make, and about the 
amount or volume of your business? 

Aris. About nine years, I inake a medium grade, and what we 
consider a good grade, of goods, consisting of women’s, misses’, and 
children’s, and a small quantity of boys’ and youths’. I do about 
four or five hundred thousand dollars’ worth of business yearly. 

Int. 3. Have you a partner? 

Ans. No, sir. 

Int. 4. State whether or not you have made and do make button 
boots and in what manner you have been accustomed to sew on the 
buttons. 
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Ans. The production is almost entirely button boots. I have 
sewed them on by hand and am doing so at present. 

Int. 5. Have you ever used any button-sewing machine; and, if 

so, when, how long, and whose make was it? 
63 Ans. Yes; about a year ago; I think about two or three 
months; it was a Morley machine. 

Int. 6. How many did you have in your factory ? 

Ans. Two machines. 

Int. 7. Have you ever used any other button machine except the 
Morley ? 

Ans. No, sir. 

Int. 8. State whether or not the Morley Company sent an operator 
to operate said machines. 

Ans. It sent instructors. 

Int. 9. State whether the instructors personally operated said ma- 
chines any of the time, and were they there during all the time the 
machines were in your factory ? 

Ans. I have seen them operate the machines, and they were there 
all of the time—I mean to say one instructor was there all of the 
time, and a portion of the time two were there. 

Int. 10. Please state what was the character of the work done on 
the machines as compared with hand work, and what advantages 
and disadvantages the machines had over hand work, so far as you 
observed. 

Ans. Not so good as hand work. They had no advantage at all 
as to quality ; if it had worked successfully there would have been 
considerable advantage as to econoiny of labor. The trouble was 
that the trade objected to the goods being sewed by the machine on 
account of the coming off of the buttons. The fact of having two 
rows of stitching inside and the extra stitch on the outside were the 
disadvantages on a fine quality of goods. 

Int. 11. Where was the extra stitch on the outside of the shoe to 
which you refer in your previous answer ? 

Ans. On the outside leather quarter of the shoe, 1iearly opposite 
the buttons. 

Int. 12. How many holes were made in the leather for sewing on 
each button by said machines and how many by hand work ? 

Ans. Four, I believe, by the machine; two of them were made by 
this extra stitch which I speak of that did not pass through the eye 
of the button. In hand sewing the stitch passes through the eye of 

the button. The number of holes depends altogether upon 
64 _—ihow strong you want the button sewed on. A button can be 

sewed on by hand by making two holes—a hole for the needle 
to go in and a hole for it to go out. I think that is the way we sew 
our buttons on by hand. In hand work there are sometimes two 
and sometimes four holes. 

Int. 13. In hand work generally, how many holes are made 
through the leather for sewing on each button? 

Ans. Two. 

Int. 14. State whether or not any of the buttons sewed on in your 
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factory by said machines were sewed over by hand by your opera- 
tives; and, if so, about how many. 

Ans. About forty cases, I think, were sewed over. 

Int. 15. At whose expense ? 


(Ohjected to by complainants as irrelevant.) 


Ans. The Morley Company’s expense. 

Int. 16. In answer to Int. 10 you have said the buttons came off 
that were sewed on by said machines; to how great an extent did 
that occur? 

Ans. To a very large extent. 

Int. 17. What was the cause of the buttons coming off? 

Ans. When the thread would break it would loosen all the 
buttons, and in some instances almost all on the shoe would 
come off. 

Int. 18. What kind of thread and buttons did you use? 

Ans. The Morley Company furnished the thread and buttons. 

Int. 19. To whom do you sell your goods? 

Ans. The wholesale and retail trade. 

Int. 20. You have stated that you had complaints from your cus- 
‘ tomers that the buttons came off. What, if anything, did you do 
in consequence of these complaints ? 

Ans. I saw some of them personally and explained that we were 
using a machine for that purpose, but had stopped using it, and any 
loss they might be to I would make good. 

Int. 21. What became of the machines ? 

Ans. The company ordered them sent back to Boston, and they 
were so sent back. 


65  Cross-examination by AMBROsE EastTMAN, Esq., of counsel 
for complainants : 


Cross-int. 22. Can you state just how long those machines were in 
your factory? Ifso, please give your best recollection of it. 

Ans. Not positively; but I should think about two months. 

Cross-int. 23. State, as nearly as you can, the dates when each 
machine came and when they were sent away. 

Ans. I can’t do so without referring to my accounts. 

Cross-int. 24. In what month were they received, as nearly az you 
can tell? 

Ans. I could not state without referring to the receiving books. 
My best recollection is that it wasa year ago this fall that I used the 
machines. 

Cross-int. 25. Did they come in September, October, or November? 

Ans. It is impossible for me to state positively what month they 
came in. They were sent some time in 1882. 

Cross-int. 26. Might it not have been in the spring of 1882? 

Ans. It might have been. 

Cross-int. 27. Who introduced the machines, and did both come 
at the same time? 

Ans. Mr. Warren was the party who requested the trial of the 
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machines. The machines did not come at the same time. I don’t 
know how far apart. 

. res 28. Were the machines operated together or success- 
ively % 

Ans. My impression is that the first machine did not work suc- 
cessfully—in fact, very poorly—and they sent a second one. I don’t 
see how they could operate both machines when they sent the first 
one on trial. 

Cross-int. 29. If they did not operate both machines together what 
occasion was there for two operators ? 

Ans. The first machine not working successfully, they recalled the 
first instructor or operator and sent another one. 

Cross-int. 30. Please refer to your ninth answer and explain how 

this is consistent with your last answer. 
66 Ans. There was a man operator came and a lady operator 
at the same time, and they remained together a portion of 
the time while the machines were in the factory. I couldn’t say 
how much of the time. 

Cross-int. 31. Do you know the names of these operators or in- 
structors ? 7 

Ans. Only one of them. I am not positive about her name, but 
I think she was introduced by the name of Lynch or Walsh. 

Cross-int. 32. Then I understand that the two machines were not 
run at the same time, but that the first machine was set aside after 
the second came. Is that correct? 

Ans. That is my impression. 

Cross-int. 33. Were the machines successively run during the 
whole of the two months that you say they were there? 

Ans. I wouldn’t like to state that positively on my own informa- 
tion. 

Cross-int. 34. How much of the time, according to your best recol- 
lection ? 

Ans. I would have to refer to the superintendent for any positive 
information, who had charge of the machines while in my factory. 

Cross-int. 35. How many cases of shoes, according to your best 
recollection, were button sewed on these two machines? 

Ans. It would be impossible for me to state, as there was no record 
during the time the machines were in use. 

Cross-int. 36. Did you personally inspect the operation of the 
machines? 

Ans. I did; from time to time. 

Cross-int. 37. How many cases a day, on an average, would a 
machine sew ? 

Ans. I heard the superintendent state that the operator did one 
day ten cases; that is my recollection—that it was ten cases. 

Cross-int. 38. How many cases a day is a fair average of an oper- 
ator’s work button sewing by hand? 

Ans. I do not know from my “rages knowledge, but my im- 
ression is that a case and a half a day isa good day’s work by 
and. 

Cross-int. 39. Then if the quality of the work done on these 

7—165 
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67 machines was satisfactory there would be a large economy in 
their use by reason of the increased product over hand work, 
would there not? | 

Ans. There would be a large increase in economy of labor. 

Cross-int. 40. How many cases in all of those sewed by these ma- 
chines were rejected because the buttons came off the shoes? 

Ans. When the goods went into the market and it was discovered 
by the customers that our buttons were coming off they objected to 
the sending of any more goods unti! they would be sewed on stronger, 
or as they were before using the machine, giving them very little 
trouble. (Answer objected to by plaintiffs’ counsel.) To satisfy the 
customers, so they would not return the goods, I agreed to send 
operators to sew them on by hand, and did sew on, after shoes were 
all fitted and made, from forty to fifty cases. 


’ (Answer objected to as not responsive.) 


Cross-int. 41. (Int. 40 repeated.) 

Ans. It would be impossible for me to tell how many cases were 
rejected because the buttons came off. 

Cross-int. 42. Did the company receive notice of any cases rejected 
‘ by you on the reason above stated ? 7 

Ans. I notified the company that the customers refused to accept 
the goods and that I would be obliged to sew them over by hand, 
and that I would have to make a claim for all or a portion of the 
expense that I would be to. 

ross-int. 43. Did you make any claim on the company in rela- 
tion to any other than the forty to fifty cases mentioned in the for- 
tieth answer? 

Ans. I am not positive whether I made it by letter or not, but I 
saw Mr. Warren and explained to him that if they would allow— 
as they had been to considerable expense—the amount of the forty 
— we would let. it go at that, no matter what the number might 

Cross-int. 44. Then you made no claim on the company, except 
for those forty cases, did you? 

Ans. My impression is that it was forty cases; but, whatever the 
number was, that was all the claim I made. 

Cross-int. 45. How large a claim was this ? 
68 Ans. I couldn’t tell positively whether it was $10 or $50 
without referring to the statement. 

Cross-int. 46. Did it exceed $50? 

Ans. I could not say. It was more than $10, but I cannot state 
positively the amount. 

Cross-int. 47. Do you know how many of the shoes in these forty 
cases had buttons off, which needed to be sewed on by hand? 

Ans. I do not. 

Cross-int. 48. Among how many of your customers were these. 
forty cases distributed, and who were they ? 

Ans. It would be impossible for me to say that. 

Cross-int. 49. Did you send operators from your shop to sew on 
the buttons? 
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Ans. It is my impression that the goods came back to the factory 
and were sewed on there. 

Cross-int. 50. Did five customers send back goods to be sewed on 
in this way? 

Ans. Not more than two or three. 

Cross-int. 51. Who were they ? 

Ans. Mr. Scott, of New York, and Mr. Bates, of New York. I 
have no recollection of any others at present that were returned. 

Cross-int. 52. Did you see the goods which were returned to be 
hand-sewed ? 

Ans. I did, a portion of them. 

Cross-int. 53. Did all those cases which you examined have but- 
tons off on each shoe? 

Ans. I think not. 

Cross-int. 54. Of those you examined, how many buttons were off 
a shoe, on an average? 

Ans. I have seen some with three and four buttons off and others 
that had only one or two on. 

Cross-int. 55. What proportion of the shoes in the cases you ex- 
umined had this defect ? 

Ans. It is impossible for me to state, as the goods were returned 
to the fitting-room without my examining them fully. 

Cross-int. 56. Did you not find quite a proportion of the shoes 

which were returned to have a full line of buttons on ? 
69 Ans. Those that were returned had the buttons almost en- 
tirely off. 

Cross-int. 57. Have you any knowledge what proportion of the 
shoes in the forty cases returned had buttons off, or do you testify 
from hearsay ? 

Ans. I didn’t examine all of them; I only speak from what I 
saw. 

Cross-int. 58. How many did you examine? 

Ans. I didn’t handle only a very small portion of them. 

Cross-int. 59. It is only, then, from this very small portion that 
you can testify from personal knowledge ? . 

Ans. I can testify from personal knowledge from all, but did not 
examine all. 

Cross-int. 60. If you didn’t examine them how can you testify 
from personal knowledge ? 

Ans. I saw them on the premises. 

Cross-int. 61. Do you testify that you saw the buttons off from 
nearly all of those when you didn’t examine them? 

Ans. No, sir. 

Cross-int. 62. Then how do you testify of personal knowledge? 

Ans. I knew they were returned for that reason, and it is im 
sible for me to tell whether there were one or more buttons off or 
whether they were off from the whole of them. 

Cross-int. 63. Did other customers of yours besides those men- 
tioned in ans. 51 complain of buttons coming off? 

Ans. Indirect customers; yes. One was one Rowe, of Boston. I 
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showed the Morley people a card that was sent from Rowe; there 
were several more, but I do not recall them at present. 

Cross-int. 64. In case of hand-sewed buttons, do not the buttons oc- 
casionally come off? 

Ans. Very rarely with us, unless from imperfect buttons. 

Cross-int. 65. Do your goods have the quarters lap over the vamp 
in any different way from the ordinary run of button shoes? 

Ans. About fifty per cent. are what we calla Jap-over quarter 
shoe and fifty per cent. lap-over vamp shoe. 

Cross-int. 66. Do the buttons hold any better on one kind than 

the other? 
70 Ans. In my judgment, none. 
Cross-int. 67. Did you make any negotiations for the pur- 

chase of the machine? 

Ans. Price was fixed in case we concluded to keep the machines. 

Cross-int. 68. Did you offer to take them at any less price or 
reyalty ? 

Ans. No, sir. 

ANDREW H. JACKMAN. 


Attest: FREEDOM HUTCHINSON, 
Special Examiner. 


Deposition of George D. Fearey. 


Oct.. 17, 1888. 


Direct examination by Georce E. Smita, Esq., of counsel for 
defendant: 


Int. 1. What is your name, age, residence, and occupation ? 
Ans. George D. Fearey ; thirty-five years old ; Albany, N. Y.; shoe 
manufacturer. | 


Int. 2. If you are a member of any firm or corporation please 
state the name. 


Ans. I am vice-president and manager of the Fearey Manufactur- 
ing Company. 
nt. 3. For how long a time have you been engaged in the man- 
ufacture of shoes, and for how long atime hasthe Fearey Manufact- 
= td Company been established and manufacturing boots and 
shoes ? 
Ans. Thirteen years myself. The Fearey Manufacturing Com- 
pany was organized into a corporation about a year ago; it suc- 
ceeded the firm of Thomas Fearey & Son, which was established in 


1844. 


Int. 4. Have you any objection to stating the amount of business 
done by your company annually ? 


(Plaintiffs object.) 


Ans. All the way from three hundred and fifty thousand to five 
hundred thousand dollars. 
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Int. 5. Who of your company has charge of the making of your 
boots and shoes? 


(Plaintiffs object.) 


71 Ans. Iam the manager of the company and have charge 
of the works. 
Int. 6. What kinds of boots and shoes do you manufacture mostly ? 


(Plaintiffs object.) 


Ans. We make a full line of goods for the retail trade—men’s» 
boys’, women’s, misses’, and children’s. 

Int. 7. Have you ever had in your manufactory any button-sew- 
ing machine or machines; and, if so, whose ? 


(Plaintiffs object.) 


Ans. We have had two Morley machines; no other kind. 
Int. 8. When and how long did you have those machines there? 


(Plaintiffs object.) 


Ans. Within the last year; the first we had a little over two months 
on trial, the second we had about one month. 
Int. 9. Where did you find the operater to run the machines? 


(Plaintiffs object.) 


Ans. The operator was sent us by the Morley Company to teach 
an operator of our own how to operate ; she also worked herself. 

Int: 10. State whether or not you personally observed the opera- 
aya said machines and personally examined the work performed 
on them. | 


(Plaintiffs object.) 


Ans. I did. 

Int. 11. Will you state what was the character of the work as 
compared with hand work, and what, if any, advantage you found 
in using the machines over hand work, and what, if any, disadvan- 
tage or objections you found in the work of the machines as com- 
pared with hand work ? 


(Plaintiffs object.) 


Ans. The work was not so strong as hand work; the buttons 
would pull off more easily; we found no advantage over hand work. 
We objected to the extra stitches over hand work, as it weakened 
the leather. We objected to the machine because it would not do 
the different kinds of work which we had in our factory, and on 
some kinds of work it was entirely worthless, “natal so on 

heavy calf and split work. Another objection was that it 
72 ‘took more thread than the hand process; also the buttons 
would pull off before the shoes were finished. 

Int. 12. What do you mean by extra stitches, and where did they 
show ? 


(Plaintiffs object.) 
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Ans. An extra line of stitches shows on the inner side of the shoe ; 
also an extra stitch near the eye of the button on the outside. 

Int. 13. Have you in your hand a sample of the Morley button 
stitch, and will you annex it to this deposition, to explain your pre- 
vious answer ? 


(Plaintiffs object.) 


Ans. I have and will. 


(The same is marked “ Defendant’s Exhibit Morley Button Stitch, 
F. H., special examiner.”) 
Mosley Button Stitch, F. H., special examiner.” 


Int. 14. In hand work how many lines of thread appear on the 
inside of the shoe? 


(Plaintiffs object.) 


Ans. One line. 

Int. 15. In hand work how many holes are made through the 
leather at each button, and how many stitches show on the button 
side of the leather? 


- (Plaintiffs object.) 


Ans. Usually only two holes; only the stitches that go through 
the eye of the button show. 

Int. 16. In the Morley machine, at what time in the process of 
making the shoe are the buttons sewed on? ° 


(Plaintiffs object.) ; 


Ans. Before the shoe is vamped. 
Int. 17. How is it in hand work ? 


(Plaintiffs object.) 


Ans. After the shoe is vamped. 
Int. 18. And which period is the better one in manufacturing? 


(Plaintiffs object.) 


Ans. The latter is more convenient. 

Int. 19. With the Morley machine work, can you estimate what 
per cent. of buttons pulled off after being sewed on and before the 
shoe was finished and what per cent. in hand work ? 


(Plaintiffs object.) 


73 Ans. About ten (10%) per cent. in the Morley machine 
work and scarcely any in tt work. 
Int. 20. Did you make at the time any estimate of the compara- 
tive cost of sewing on buttons by the Morley machine and by hand; 
and, ifso, which was the cheaper ? 


(Plaintiffs object.) 
Ans. We did; and, taking into consideration the quality of the 


work, we made up our minds that hand work was the cheaper of 
the two and went back to hand work. 
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Int. 21. What became of the said two Morley machines? 
(Plaintiffs object.) 


Ans. They were returned to the Morley Company by their re- 
quest, they having acknowledged that they were not suited to do 
our work. 


(Objected to by plaintiffs as not responsive and irrelevant.) 
Int. 22. What kind or quality of boots and shoes do you make ? 
(Plaintiffs object.) 


Ans. All kinds of medium-grade goods; we do not make the 
cheapest and the best. 

Int. 23. Will you explain what an overlapped quarter shoe is and 
state whether such shoe could be done on said Morley machines ? 


(Objected to by plaintiffs.) 


Ans. It is a shoe where the quarter or top of the shoe laps over 
the vamp, foxing, or lower part of the shoe at the place where the 
two parts are sewed together. They cannot be done neatly or suc- 
cessfully on the Morley machine. 


Cross-examination by AMBROsE EAstMAN, Esq., of counsel 
for complainants: ) 


Cross-int. 24. When did you have these machines in your factory, 
giving dates as nearly as yuu can of the time of receiving and of 
surrendering each ? : 

Ans. I could not give the exact dates without reference to our 
books, which I have not here. 

Cross-int. 25. In what month, as nearly as you can recollect, did 

you receive the first machine? 
74 Ans. My memory is that it was one of the winter months. 
I do not remember the exact month. 

Cross-int. 26. Do you think it was in December ? 

Ans.. I cannot say without referring to our books. 

Cross-int. 27. Do you think it was in January ? 

Ans. I cannot say without referring to our books. 

Cross-int. 28. Do you think it was in February ? 

Ans. I cannot say without referring to our books. 

Cross-int. 29. Are you sure it was not in March ? 

Ans. I could not be sure without referring to our books. 

Cross-int. 30. Are you sure it was not in April? 

Ans. I could not be sure without referring to our books. 

Cross-int. 31. Are you sure it was not in May, June, July, August, 
September, or October? 

Ans. I could not be sure without referring to our books. 

Cross-int. 32. How long can you swear that the first machine was © 
in your shop? 

Ans. One month. 
Cross-int. 33. What enables you to fix that time? 
Ans. Because we took it on one month’s trial. 
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Cross-int. 34. Was it there for just a month—no more nor less ? 

Ans. More, I should say. 

Cross-int. 35. How much longer and what fixes the time in your 
recollection ? 

Ans. I could not tell how much longer without referring to our 
_ books. 

Cross-int. 36. Are you positive that it was any more than a month; 
and, if yes, why ? 

Ans. I am; I remember of seeing it there after the month’s trial 
was over. 

Cross-int. 37. How can you be certain that it was there more 
than a month if you can’t give the date of its receipt and its sur- 
render? 

Ans. Because after a month’s trial we notified the company, either 
in writing or through their agent, that we could not pay for the 
machine, and the machine remained in our possession. 

Cross-int. 38. Who introduced the machine at your shop? 
75 Ans. I am not positive about the man’s name; I think it 
was Mr. Warren. 

Cross-int. 39. Did he operate the machine or furnish another oper- 
ator to run it? 

Ans. Another operator was sent by the company—a woman ; I 
do not remember ea name. 

Cross-int. 40. How long did she run the machine ? 

Ans. I should think about two weeks ; perhaps longer. 

Cross-int. 41. How often while the machine was there did you in- 
spect the operation of the machine? 

Ans. Once a day. ) 

Cross-int. 42. You speak of a second machine. Can you give any 
idea of the date you received that and the time it remained? 

Ans. I cannot give the date or how long it remained without re- 
ferring to our books. 

Cross-int. 43. Do you think it remained there thirty days ? 

Ans. I think it did, and perhaps longer. 

Cross-int. 44. Did an operator from -the company run this secoud 
machine, and how long? 

Ans. Yes; two weeks, perhaps. 

Cross-int. 45. How long, according. to your best recollection, did 
your own operator run each machine ? 

_ Ans. I should think six weeks aitogether on both machines; 
about equal on each; perhaps it was longer. 

Cross-int. 46. Was the stitching which made you reject the ma- 
chines done by the company’s operator or by your own? 

Ans. By both; mostly by the company’s operator. 

Cross-int. 47. Why did you continue to run the machine by your 
own operator if the work done by the company’s operator was un- 
satisfactory ? 

Ans. Because the agent of the company desired us so to do, and 
_— because of our desire to make the machine successful if pos- 
sible. 
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Cross-int. 48. Was the work the work Defendant’s Exhibit Morley 
Stitch done by the company’s operator or by your own ? 

Ans. I cannot tell. 

Cross-int. 49. How came you by it? 

Ans. I found it lying on the table in this office. 
76 Cross-int. 50. It was never done at your works nor on those 
machines ?* 

Ans. No, sir. 

Cross-int. 51. Have you any knowledge that Defendant’s Exhibit 
Morley Button Stitch was done on the Morley machine? 

Ans. No; but I can see that it was by the fourm of the stitch. 


(Objected to by complainants’ counsel, except the word “ no,” as 
not responsive and irrelevant.) ° 


Cross-int. 52. How much of the work done upon the Morley ma- 
chines in your shop showed defects, as claimed in your ans. 11, by 
the pulling off of buttons before the work was finished ? 

Ans. About ten (10%) per cent., if you refer to the buttons only ; 
if you refer to all of ans. 11, all of the work. 


(Complainants’ counsel objects to all of answer, commencing with 
the word “ if,” after the words “ per cent.”) 


Cross-int. 53. How can you be positive that ten per cent. of the 
buttons pulled off of work done on those machines? 

Ans. use there are from fifteen to twenty buttons on each 
pair of shoes, and on the average there were two buttons pulled off 
from each pair. 

Cross-int. 54. Do you mean to say that almost uniformly each pair : 
of shoes had two buttons pulled off? 

Ans. No; but that the average of shoes done on the machines 
was two buttons to the pair; on some of the shoes all of the but- © 
tons pulled. 

Cross-int. 55. How many days were these machines run while in 
your shop ? | 

Ans. I cannot tell without referring to our books ? ~ 

Cross-int. 56. Where are your books ? 

Ans. They are in Albany, N. Y. 

Cross-int. 57. Did the company’s operator run the first .machine 
every day during the fortnight you say she was in your shop ? 

Ans. I think she did; I could not say positively. 

Cross-int. 58. How many days, as nearly as you can recollect, did 
your own operator run the first machine ? 

Ans. I cannot say without looking at our books. 

Cross-int. 59. Did she run it one day ? 
77 Ans. She did. 
Cross-int. 60. Did she run it ten days ? 

Ans. I could not say without looking at our books. 

Cross-int. 61. Did she run it five days ? 

Ans. She did, and I should say much longer, but I couldn’t say 
how long without looking at our books. 
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Cross-int. 62. Then you can’t say positively that she ran it as long 
as ten days? 

Ans. Not without examining our books. 

Cross-int. 63. When was the matter first called to your attention 
that you would be called to testify in this case ? 
- Ans. Two or three weeks ago. 

Cross-int. 64. Did you then make your calcilation of ten per 
cent.? 

Ans. No, sir. 

Cross-int. 65. Did you ever count the buttons pulled off so that 
you are certain there was an average of ten per cent. pulled off? 

Ans. Yes. 

Cross-int. 66. How many did you count? 

Ans. I counted cases at six different times. 


_ Cross-int. 67. State how many cases of shoes you counted with | 


reference to pulling off of buttons which had been sewed by the 
Morley machine and what was the result in each case. 

Ans. Six cases; I cannot state the exact result in each case. 

Cross-int. 68. How many pairs of shoes in a case? 

Ans. They average thirty pairs. 
' Cross-int. 69. How many buttons did you find missing in the first 
case you tried ? 

Ans. I cannot state any individual case; I can only state the aver- 
age of the six cases. 

Cross-int. 70. Did you make any record in either case? 

Ans. I did not. 

Cross-int. 71. How far apart were these examinations ? 

Ans. I cannot state how far apart; they were all within two 
weeks. 

Cross-int. 72. Do not buttons pull off every now and then which 

have been sewed on by hand? 
78 Ans. Very seldom. 
Cross-int. 73. Did you use the same thread for sewing on 

by the Morley machine which you used for hand sewing ? 

Ans. We did not; we used a more expensive thread, recommended 
by the agent of the Morley Company. 

Cross-ini. 74. Did the buttons pull off commonly by the breaking 
of the thread or by the cutting of the thread through the leather? 

Ans. More by the thread being broken than by the leather being 


broken ; some both ways. 


Cross-int. 75. At what point in the manufacture, after the buttons 
were sewed on by the Morley machine, did the buttons break away? 

Ans. In being buttoned before lasted and at different points of 
oe in buttoning, but especially when being buttoned up for 
packing. 

Cross-int. 76. Does ai make of shoes differ from that of other 
manufacturers generally in the overlapping of the quarter over the 
vamp? 

Ans. No. 

-Cross-int. 77. Was not your chief objection to the work of the 
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Morley machine to the extra stitches on the outside of the shoe near 
the eye of the button ? 

Ans. No. 

Cross-int. 78. Was there much trouble with the work of the 
machine except on your heavy calf work and split work ? 

Ans. Not so much on other work, but considerable. 

Cross-int. 79. Are you using any sewing machines now for but- 
tons ? 

Ans. We are not. 

Cross-int. 80. Have you any interest in the company which owns 
the patent on defendant’s machine ? 

Ans. None whatever. 

Cross-int. 81. Did you have any negotiation with the Morley 
Company or its agent in regard to keeping a machine at a price less 
than their asking price? 

Ans. on except what depended upon the success of the ma- 

chine. 
79 Cross-int. 82. Did you not, or some one on behalf of your | 
concern, offer to keep the machine if the price or the royalty 
should be reduced ? 

Ans. All offers, if any, to keep the machine depended on the suc- 
cess of the machine. 

Cross-int. 83. When was the offer to keep the machine at reduced 
price or royalty made to the Morley Company on behalf of your 
concern ? | 

Ans. No positive or unqualified offer of that kind was made; no 
such offer was made; I mean to say without qualification. 

Cross-int. 84. Did you not negotiate to see if you could get the 
machine at a less price or royalty than the Morley Company asked ? 

Ans. I did, provided the machine proved a success. 

Cross-int. 85. Was not this after you had tried the machine for 
some time ? 

Ans. Negotiations were kept up during the whole time the Morley 
machines were in our possession, all of which depended on their 
making the machine a success. 

Cross-int. 86. Was the machine taken to your shop before or after 
the firm of Thos. Fearey & Sons failed in business ? 

Ans. Not knowing en Fearey & Sons failed in business, I can- 
not state. 

Cross-int. 87. Was it before or after the business passed out of the 
hands of the firm into the corporation ? 

Ans. I cannot state without examining our books. 


Direct examination resumed: 


Int. 88. State whether or not there was any interruptions in the 
business consequent upon the transfer from the firm to the corpora- 
tion. 

Ans. None whatever. 

Int. 89. Do you make shoes both with the quarter overlapping 
the vamp and also the reverse, or with the vamp overlapping the 
quarter? 
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Ans. We do. 

Int. 90. Did the machines work more satisfactorily on the latter 
kind ? 

80 Ans. Former kind we did. not do on the machine, as the 


Morley agent said the machine was not perfected to do that 


as yet. 
GEORGE D. FEAREY. 


Attest: FREEDOM HUTCHINSON, 
Special Examiner. 


Deposition of Hubert H. Brennan. 
OcToBerR 18, 1883. 


Direct examination by Grorce. E Surtn, Esq., of counsel for 
complainants: 


Int. 1. What is your name, age, residence, and occupation ? 
- Ans. Hubert H. Brennan; thirty years old; Brooklyn, N. Y.; 
shoe manufacturer. 

Int. 2. Of what firm, if any, are you a member, and about what 
is the amount of your yearly business? 

Ans. I am a member of the firm of Breunan & Kelley, 80 Grand 
street, Brooklyn. We do about $300,000 worth of business yearly. 

Int. 3. For how long a time have you been engaged in the manu- 
facture of shoes and how long in the shoe business in any capacity ? 

Ans. Five vears; about twenty years altogether, in every capacity, 
in the business. I was employed in different branches about fifteen 
years before I commenced manufacturing on my own account. 

_ 4. What kinds and grades of shoes do you make and for what 
trade? 

Ans. We make a cheap and medium class of goods for retail trade 
in New York State and the Middle and Western States. 

Int. 5. State whether or not you make button boots and shoes. 

Ans. Principally button boots and shoes. 

Int. 6. Have you ever used any button-sewing machine; and, if 
so, whose make? 

Ans. We have used one—the Morley machine. 

Int. 7. Have you ever used any other kind or more than one of 
the Morley ? 

Ans. No; we only used one of the Morley machines. 
81 Int. 8. When did you have said Morley machine in your 
shop, and how long? 

—_ We had it early in the spring of this year; about five or six 
weeks. 

Int. 9. Who operated the machine? 

Ans. A young lady whom they sent on with it, and she taught 
one of our girls in the shop. 

Int. 10. How long did their operator remain with the machine? 

Ans. She remained there most all of the time, a day off now and 
then, and then came back again. 
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. Int. 11. Who has direct personal charge or supervision of your 
factory ? 

Ans. I do; or Mr. Kelley, the other partner. 

Int. 12. How often did you see said machine in operation while 
it was in your factory ? 

Ans. Every working day ; I was in the shop all the time. 

Int. 13. Please state what was the quality of the work performed 
on said machine as compared with hand work, and what advan- 
tages the machine had, if any, as compared with hand work, and 
what disadvantages, if any. 

Ans. Very poor, as regards finish and strength,as compared with 
hand work. The only advantage was the extra quantity of work 
the machine would do as compared with hand work ; and then we 
calculated on saving a good deal of space, as we calculated that two 
machines would replace about twenty girls. The disadvantages 
were that we couldn’t use it only on the cheapest grade of work. 
We didn’t dare to put it on our best work, because it looked too rough 
and unfinished, and tore the leather too much, making four holes round 
the button, and by the time we heard from the first shoes on which 
we sewed the buttons on with it the first we heard was complaints 
about the buttons falling off. Customers found fault and wouldn’t have 
them sewed on that way any more. The most complaints we heard 
were about the buttons being sewed on irregularly and the button fly 
being puckered up. We had many shoes returned to us on that ac- 

count aloné, and the top button in most all cases came off 
82 when they buttoned the shoe tight onthe top. We sell all our 

shoes to retailers, and if there was any trouble we heard 
about it right off, within a week or so. From the first I objected to 
the unfinished appearance on the inside. 

Int. 14. You speak of the button being sewed on irregularly; will 
you explain a little more what you mean by that ? 

Ans. It seemed to me as though there was too much left to the 
operator’s eye ; if she started the first button one-eighth of an inch 
out of the way the feed seemed hard to adjust some way, and the 
next button would be still further out of the way, and when she 
noticed that she had two long a stitch she would put them closer to- 
gether and crowd them and get them closer than the button-holes in 
the button fly, so that they would pucker up in being buttoned, and 
we broke a great many needles, and we found that was going to be 
a source of expense. 

Int. 15. At what period in the manufacture of the shoe did you 
sew on the button by said machine ? 

Ans. It was the last thing we did before vamping, and vamping 
finished the upper. 

Int. 16. And the lasting is done after that, is it? 

Ans. Yes; it is. 

Int. 17. State whether any buttons sewed on by said machine 
came off while you were lasting and finishing the shoe. 

Ans. Yes: some came off during the lasting. 

Int. 18. How did the number compare with those that came off 
when the buttons were sewed by hand ? 
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Ans: Rather more came off, and more shoes cracked at the stitch. 
Int. 19. What kind of thread and buttons did you use with that 
machine ? 
Ans. We used Leeson’s five-cord No. 35 thread and Rhode’s but- 
tons—buttons they sent on. 
Int. 20. How did said thread compare in quality with the threads 
you used. when sewing by hand? 
Ans. It was a much superior and more costly thread ; it was the 
best thread used in the country. 
Int. 21. State whether or not, in consequence of the com- 
83 plaints you have stated and of your own observation of the 
work, you did anything with the machine; and, if so, what. 
Ans. I sent them word stating that the machine was not satisfac- 
tory; that we had complaints about the buttons coming off, and we 
had decided not to keep it, and the machine was sent back to them. 


Cross-examination by AMBROSE EAsTMAN, Esq., of counsel 
for complainants: 


Cross-int. 22. What time did you get that machine? 

Ans. I can’t tell you the date. As near as I can tell, it was the 
spring of 1883, but what month or date I can’t say. 

Cross-int. 23. Was it as late as May ? 

Ans. I don’t think it was so late as May. 

Cross-int. 24. Was it as early as March? 

Ans. i think it was. I should locate it about then. 

Cross-int. 25. What fixes your recollection that it remained there 
about five or six weeks? 

Ans. Of that I couldn’t say; only a general idea that that was 
about the time it was in the shop. 

Cross-int. 26. Are you certain that the company’s operator remained 
there during five or six weeks, with only a day off now and then? 

Ans. I am not certain about the number of weeks. To the best 
of my knowledge, she was there about that time. 

Cross-int. 27. Are you positive that she was there more than 
three weeks ? 

Ans. Yes. 

Cross-int. 28. Was the machine run every day that it remained 
in your shop? 

Ans. No, sir. 

Cross-int. 29. How much of the time? 

Ans. It was there about ten days or two weeks after we decided 
not to use it any longer. | 

Cross-int. 30. Was it run every day during the three cr four 
weeks previous to its stopping ? 

Ans. - part of every day, except that once or twice it was out of 

order. 
84 Cross-int. 31. How many cases a day was the machine 
capable of sewing on buttons? | 
Ans. I couldn’t say from absolute knowledge. I have known of 

its running at the rate of a case an hour. 
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Cross-int. 32. How did the machine compare with hand work in 
rapidity of production ? 

Ans. We calculated it would do the work of eight or ten girls by 
one operator. 

Cross-int. 33. Then if the quality of the work had been satisfac- 
tory there would have been great economy in using it, would there 
not ? 

Ans. There would have been considerable; yes. 

Cross-int. 34. How many complaints did you have from customers 
in regard to the buttons pulling off? 

Ans. The number I eouldn’t give; there were quite a few. I 
should think that six or eight different customers I heard myself 

rsonally complain about it. Of course, through our salesmen we 
leard more. 

Cross-int. 35. You say in your thirteenth answer that the machine 
tore the leather too much, “ making four holes round the buttons.” 
Do you mean that the thread tore through the leather, or simply 
making four holes pierced the leather too much ? 

Ans. The thread did pull through when the strain came on the 
button, and the four holes made it more liable to pull through. 

Cross-int. 36. How many instances can you testify to positively, 
of your own knowledge, where the thread tore through the leather 
with the buttons sewed on by this machine ? 

Ans. A dozen times to be positive, about it. It was fully that 
many. 

Cross-int. 37. Can you give any idea of the total number of the 
cases of shoes sewed on this machine in your shop ? 

Ans. No, sir; I cannot. 

Cross-int. 38. You were there every working day, were you not? 

Ans. Yes, sir. 

Cross-int. 39. And you testified that you saw the machine in 
operation every working day, did you not? 

Ans. Every day it was working; yes, sir. 
85 Cross-int. 40. Can you give an idea, in a general way, of the 
average number of shoes sewed per day on the machines ? 

Ans. Not a very good idea; no, sir. The machine was then on 
trial like. The instructor came and went at different hours durin 
the day, and we made no regular trial of its speed. I was satisfi 
of the speed of it all along, and so didn’t make any trial of that. 

Cross-int. 41. How much of the work done on the machine while 
in your factory was by your own operator ? 

Ans. I should say three-fourths of it, with the assistance of the 
instructor; she generally stood by and pulled in the ends. 

Cross-int. 42. Were not a great many cases of shoes sewed on this 
machine disposed of to your customers from which no complaint 
came back ? 

Ans. There might have been some that there was no complaint 
about. There were complaints about different parts of its; some 
complained about one thing and some another. 

Cross-int. 43. Do your shoes differ in any way in construction 
from the ordinary button shoes? 
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Ans. Not more than the usual difference of styles between one 
manufacturer and another. _ 

Cross-int. 44. What leather was used in the uppers on which 
these buttons were sewed ? 

Ans. Grain leather. 


Direct examination resumed: 


Int. 45. In ordinary hand work in your factory how many holes 
are made through the leather in sewing each buttov on ? 

Ans. Two holes only. 

Int. 46. If the quality of the work of a button-sewing machine 
was equal, or neal so, to hand work, would such a machine be in 
great demand among manufacturers ? 

Ans. Any one making shoes enough to occupy the time of one 


machine would not be without it, I should think. 
HUBERT H. BRENNAN. 


Attest: FREEDOM HUTCHINSON, 
Special Examiner. 


86 Evidence for Defendant. 


Boston, Oct. 26, 1883. 
Present :- Ambrose Eastman, Esq., of counsel fer complainants ; 


George E. Smith, Esq., of counsel for defendant. 


Deposition of Joseph C. Knighis. 


Direct examination by GeorceE E. Situ, Esq., of counsel for 
defendant : 


Int. 1. State your name, age, residence, and occupation. 

Ans. Joseph C. Knights; fifty-one years old; I reside in Lynn, 
“pac I am superintendent of C. B. Lancaster’s shve factory at 

ynn. 

Int. 2. Please state about how large a business is done annually 
atsaid factory. 

Ans. I don’t know whether Mr. Lancaster would be willing for . 
me to state; we do a large business. 

Int. 3. What kind of shoes do you make, and cf what grade or ‘ | 
quality ? 

Ans. We make ladies’ fine sewed goods, medium quality. 

Int. 4. How long have vou been employed in various capacities 
in manufacturing shoes? 

Ans. Forty years. 

Int. 5. State whether or nut you have ever used any button-sew- 
ing machines ; and, if so, what kind or kinds, and when, where, and 
about how long. 

Ans. In the summer of 1881 I was employed by the Portsmouth 


Se ee 


Shoe Company, Portsmouth, N. H., as superintendent of the com- 


pany, and there I used a Morley machine. I left there in May, 
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1882, and the machine had been in use there at that time since the 

summer of 1881. I have used the Lancaster machine at Lyan. I 

can’t state definitely, but I think it was in the fall of 1882. I can’t 
say how long it was used. 

87 Int. 6. Did you use the Lancaster machine a month, or 
more or less? 

Ans. We used it more than a month, I should say. 

Int. 7. Did you personally observe the operation of both of said 
machines and personally examine the work done on both of said 
machines ? 

Ans. I did. 

Int. 8. State whether or not within six months last past you have 
had any buttons sewed on by said Lancaster machine; and, if so, 
when and about how many. 

Ans. The Standard Button Fastening Company, using the Lan- 
caster machine, have put on our buttons for Mr. Lancaster’s shop 
during the last six months. We have sewed on with said machine 
from three hundred to five hundred cases. It was done by the comn- 
pany, in their shop, 79 Washington street, Lynn. 

Int. 9. State what advantages, if any, you found in using said 
Morley machine as compared with hand work, and what disadvan- 
tages, if any. 

Ans. That is a pretty hard question to answer. I don’t think 
there were any advantages. It takes more buttons and thread than 
hand work, and their method of putting on the button was bad by 
having the stock cut up. The machine, while we had it, was out 
of repair most all of the time. We had to have an extra machine 
there. I think we had three machines, and very little of the time 
we had only one operating. | 

Int. 10. How much more thread was taken than in hand work? 

Ans. I should give my judgment to-day that it took a third more. 

Int. 11. Looking at Defendant’s Exhibit Morley Button Stitch, 
which was made a part of George D. Feary’s deposition in this case, 
state whether or not the stitch is similar to the one made on said 
Morley machines. 

Ans. Yes, sir; it is. 

Int. 12. How many rows of thread do you find on the inside of 
said exhibit and how many are there in hand work ? 

Ans. I should say there were three rows here and two in hand 

work, 
88 Int. 13. You speak, in answer to Int. 9, of the stock being 
cut up. What do you mean by that? 

Ans. I mean that the needle punctures the stock four times in the 
Morley machine. 

Int. 14. How is it usually in hand work ? 

Ans. Two holes. 

Int. 15. At what period of the manufacture were the buttons 
sewed on by said Morley machine? 

Ans. Before vamping. 

Int. 16. Could they be sewed on after being vamped by said Mor- 
ley machine? 

9—165 
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Ans. It would not be practicable. 

Int. 17. When are they sewed on in hand work? 

Ans. After the shoe is vamped. 

Int. 18. Which is the better time, and why? 

Ans. After vamping is the better time, because the shoe then is 
in the right position to be put on properly. 

Int. 19. What do you mean by vamping? | 

Ans. It is the process of putting on the fore part of the shoe to the 
quarter or hind part. I wish to state another objection to the work- 
ing of the machine: it is that the button is not independently fast- 
ened. You can take one end of this stitch and ravel it out; throw 
off all the buttons as quick as you could pull off one. 

Int. 20. State whether or not the ‘said of the thread had to be 
fastened after sewing on buttons by said Morley machine. 

Ans. It did. 

Int. 21. State whether or not you observed any trouble caused by 
the puckering of the work in sewing on buttons by the Morley ma- 
chine. 

Aus. I did, on ali light material. 

Int. 22. In using said Lancaster machine and observing work 
done on it, how did the work compare in quality with work done 
on said Morley machine and also with hand work? 

Ans. The Lancaster machine made very much neater work than 
the Morley machine and quite as neat as hand work. 

Int. 23. How was it in other respects than neatness? 
89 Ans. The independent stitch; I mean that the Morley 
stitch you can take and ravel it right out, which you cannot 
do by the Lancaster stitch, as each button is fastened separately, 
having no connection. | I don’t think of anything more. 

Int. 24. State whether or not you have with you any specimens 
which you saw made on the Lancaster machine. If so, will you 
please produce them and annex them to this deposition ? 

Ans. I have and do. 


(The same are marked “ Defendant’s Exhibit Lancaster Button 
Stitch, F. H., special examiner.) 


Int. 25. So far as your observation of said Morley and Lancaster 
machines goes, which is the more practical and better button-fas- 
tening machine, and which works more rapidly ? 

Ans. The Lancaster is most decidedly more practical and more 
rapid and the better button-fastening machine. 

Int. 26. The Lancaster machine will do how much work as com- 
pared with operatives sewing by hand ? 

Ans. A woman sewing on buttons by hand will sew on about one 
hundred pairs of boots in ten hours, and my judgment is that the 
Lancaster machine will sew on from seven hundred to nine hun- 
dred pairs in the same time. 


‘ 
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Cross-examination by AMBROsE EasTMAN, Esq., of counsel for 
complainants: 


Cross-int. 27. How long have you been superintendent of Lan- 
caster’s shop in Lynn ? ) 

Ans. Since a year ago last May. 

Cross-int. 28. Is your employer, Mr. Lancaster, the defendant in 
this suit? 

Ans. I don’t understand it so. I mean to say that I do not know 
the proper answer to the question. 

Cruss-int. 29. Is your employer’s name Mr. Charles B. Lancaster, 
who was the promoter and caused the organization of the Standard 
Button Fastening Company ? 

Ans. Yes, sir; that is his name. Yes, sir; he was the promoter 

of that company ; he was one of them. 
90 Cross-int. 30. Do you not know that this suit in which you 
are testifying was brought by the Morley Company against 
said Charles B. Lancaster? ; 

Ans. Yes. 

Cross-int. 31. Have you any interest personally in the Standard 
Button Fastening Company? 

Ans. No, sir. 

Cross int. 32. How long were you employed in the Portsmouth 
Shoe Company’s shop before going to Mr. Lancaster, and in what 
capacity were you employed there? 

Ans. I was there a litt e over two years as superintendent. 

Cross-int. 33. Why did you leave? 

Ans. I resigned my position. 

Cross-int. 34. Was there any difficulty between you and your em- 
ployers which led to your resigning ? 

Ans. Not particularly. I wanted to be relieved from the position. 

Cross-int. 35. What officer of the company employed you there? 

Ans. The board of directors. 

Cross-int. 36. Who were they at the time ? 

Ans. | don’t know as I can give you all of the names. I can give 
some of them. Frank Jones and Dr. Potter and Charles H. Men- 
dum and Henry M. Clark and William Ward ant a Mr. Winchester. 
I have forgotten his first name. 

Cross-int. 37. Who was the treasurer of the company ? 

Ans. Charles H. Mendum the last part of my being there. 

Cross-int. 38. Did not Mr. William W. Whitcomb have some posi- 
tion in the company? If so, state what it was. | 

Ans. He was general manager and treasurer, and afterwards presi- 
dent of the company. 

Cross-int. 39. Were your relations pleasant with Mr. Whitcomb 
during your whole stay and when and since you left there? 

Ans. Personally they were very pleasant indeed. 

Cross-int. 40. How otherwise than personally ? 

Ans. In business they were not. We couldn’t agree. 

Cross-int. 41. What were these business differences about ? 


(Objected to by defendant’s counsel.) 
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91 Ans. Business—shoe business; his ideas and mine of man- 
ufacturing a shoe were different. 
Cross-int. 42. In what respect did your ideas differ in manufact- 
uring shoes? 


(Objected to by defendant’s counsel.) 


Ans. In the general management of the business. 
Cross-int. 43. State specifically what were the points of difference 
between you as to the management of the business. 


(Objected to by defendant’s counsel.) 


Ans. I don’t remember specifically. 

Cross-int. 44. State any single point about which you and Mr. 
Whitcomb differed in the management of the business. 

Ans. I don’t remember any particular point just now. 

Cross-int. 45. Do you state and mean us to understand upon your 
oath that you had differences with Mr. Whitcomb in regard to the 
management of the business which were such that they led to your 
retirement and yet that you cannot remember a single point on 
which you differed ? 

Ans. Well, I might say that Mr. Whitcomb thought they could 
make some money there and I thought they couldn’t; there was not 
inducement enough for me to stay—that is, prospects were not bright 
enough for me to stay, as part of my salary was to come from the 
profits of the concern. | 

Cross-int. 46. Was you a stockholder? 

Ans. I was and am. 

Cross-int. 47. Did you have any differences with any other of the 
directors? 

Ans. No, sir; not any. 

Cross-int. 48. Did you and the general manager differ at all in 
regard to the use of the Morley machine? 

Ans. Not at all. 

Cross-int. 49. Who introduced the machine there and at whose 
request ? | 

Ans. I did; at the request of Ed. S. Fay and the inventor, Mr. 
Morley. 

Cross-int. 50. What personal care or attention did vou give to the 

work of the Morley machine? 
92 Ans. I took great interest in the machine and gave the in- 
ventor everything that he wanted to test the machine. 
- Cross-int. 51. What personal observation did you give to the work- 
ing of the machine? 

Ans. I examined the work as it came out from the machine. 

Cross-int. 52. Was the operator one of your shop hands? 

Ans. I think they sent a woman from Boston from their office 
here and she instructed one of our girls there. 

_ Cross-int. 53. What proportion of the time that the machines were 
in the shop was one of them running? 

Ans. We tried to keep it going most of the time. 
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Cross-int. 54. When running well, how many pairs of boots per 
day were but‘on-sewed on this machine? 

Ans. I couldn’t say. 

Cross-int. 55. State as nearly as you can recollect. 

Ans. I should say from sixty to three hundred pairs, according to 
the condition of the machine. 

Cross-int. 56. Did you never see the machine, during your stay in 
the Portsmouth Shoe Company’s shop, sew buttons on at a greater 
rate than three hundred pairs per day, or than thirty pairs per 
hour? ’ 

Ans. I think there was one day that the operator put on six hun- 
dred pairs; that is as near as I can remember. I remember one 
day there when we were trying to see what we could do. I was very 
much interested in the machine. 

Cross-int. 57. Was not one or another of the machines operated 
nearly every working day ? 

Ans. Yes, sir. | 

Cross-int. 58. And are you positive that only from six to thirty 
pairs per hour was the average rate when the machine was run- 
ning? 

re I have stated as near as I could recollect; I couldn’t give a 
positive yes or no to the question. 

Cross-int. 59. Was any daily record kept of the work done on the 
machine? 3 

Ans. At the first of running the machine there was not; at the 
last part there was. 

Cross-int. 60. How long a time before you left had a daily account 

been kept of the work of the machine? 
93 Ans. I have no definite idea. 
Cross-int. 61. Was it a month ? 

Ans. I couldn’t say. 

Cross-int. 62. Was it a week ? 

Ans. I couldn’t say. 

Cross-int. 63. Was it a single day ? 

Ans. Yes, sir; I should say it was. 

Cross-int. 64. Are you certain it was more than one day ? 

Ans. I think I am certain it was more than that, but I don’t have 
an idea how long, not having thought of the matter since at all. 

Cross-int. 65. You are not certain it was kept as much as a week 
before ? 

Ans. I couldn’t say. 

Cross-int. 66. Then the only thing that you can positively testify 
to is that the account was kept for one or two days, is it not? 

Ans. I think it was; that is the only thing about it that I can tes- 
tify positively to at the present time. 

Cross-int. 67. Is the answer which you have given as to the num- 
ber of pairs ons day done on the machine based upon these accounts 
which were kept for one or two days prior to your leaving ? 

Ans. No, sir. 

Cross-int. 68. What is your basis of calculation ? 
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Ans. My statement that they sewed on from one to three hundred 
pairs per day is what I thought they had done at the time. 

Cross-int. 69. What is your basis of calculation? 

Ans. My basis of calculation is what I think they did on the ma- 
chine. 

Cross-int. 70. What was there to make you reckon that number? 

Ans. My thoughts of what was done. 

Cross-int. 71. Did you ever count them? 

Ans. Yes, sir. 

Cross-int. 72. Did you ever count a day’s work on the machine? 

Ans. I can’t answer that question. 

Yross-int. 73. Did you ever count the number of pairs done in one 
day on the machine? . 
Ans. Yes; I presume I have a great many, but I have no definite 
recollection what it is now. 
94 Cross-int. 74. Can you testify positively that-at the end of 
any one day’s work you personally counted the number of 
pairs done in that day on this machine? 

Ans. Yes, sir; not only one day, but a good many. 

Cross-int. 75. Can you testify positively how many pairs were 
shown by any one of these counts? 

Ans. I cannot. 

Cross-int. 76. What, then, are you testifying from except vague 
impressions ? 

Ans. I am testifying as near as Ican remember, and I say I don’t 
remember the exact amount of any one day’s work done on the ma- 
chine. 

Cross-int. 77. How many times can you testify positively that you 
counted the pairs from a day’s work on the machine? 

Ans. I have no positive recollection at all. 

Cross-int. 78. Are you certain that you did it five distinct times ? 

Ans. No, sir. 

Cross-int. 79. Three distinct times? 

Ans. I have no positive recollections, only as superintendent of 
the factory it was my business to look it up, how many times or how 
often, as 1 made no special thing to look it up, as it came under my 
general supervision. 

Cross-int. 80. You have said in Ans. 78 that you have no positive 
recollection of making this count five distinct times. Have you any 
positive remembrance of doing it at any time except, as you say, it 
came under your general supervision? Is not that all the real cer- 
tainty you have about it? 

Ans. As it was my business as superintendent to look after the work 
in the factory, I probably looked it up from one to five times a day. 
I never made any record of my investigation, so I cannot give a 
positive answer in the matter. 


so objected to by complainants’ counsel as wholly irrespon- 
sible. : 


I don’t know how I can answer that any differently from what I 
have. I have not the hour or day or anything of the kind. 
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Cross-int. 81. I haven’t asked for hour or day, and your answer 
has nothing to do with the question put, and I put it again: 
95 Have you any distinct remembrance of any occasion when 
you counted the number of pairs done in a day on the ma- 
chine? 
(Preliminary part of question until the part commencing with 
“Have you,” etc., objected to by defendant’s counsel.) 


Ans. As that was part of my duties as superintendent, I had no 
special time to look up the matter of sewing on buttons by machine. 
I have a distinct recollection of looking after the button business, 
but not at any special time. I made it as a special thing. 

Cross-int. 82. Can you remember making this count on any one 
day ? 

Ans. My recollection is that I can’t. I did it about every day I 
was in the factory ; that was my business every day. 

Cross-int. 83. Was it your business every day to count the pairs 
which had been done on the machine that day ? 

Ans. Yes, if I thought best to do it. 

Cross-int. 84. How often did you actually do it? 

Ans. I haven’t the slightest idea. 

Cross-int. 85. And you are no more able now, are you, than you 
were when you answered Int. 78, to state positively that you actually 
counted them even five different days ? 

Ans. I should say no to that. 

Cross-int. 86. If you ever counted the pairs done on the machine 
on any one day, do you know whether the machine had on that 
day been run through the whole dav ? 

Ans. There was very seldom a day when they ran the machine 
all day, and I don’t know that I ever did. 

Cross-int. 87. Would not, then, a full day’s work on the machine 
have shown a larger product than you have named ? 

Ans. That would depend altogether upon the operator. 

Cross-int. 88. Would it be fair to say that even three hundred 
pairs was the capacity of a machine if your count did not include 
a full day’s work ? 

Ans. Well, that would depend upon the operator, as it was a new 
machine and the employe was not up in the art of running it. 

Cross-int. 89. Then you do not mean to say, do you, that a skilled 
operator would do only one hundred to three hundred pairs on the 

machine in ten hours’ running? 
96 Ans. What they could do then and what they could now is 
two different things. That would depend- altogether upon 
how the machine ran, as there were a great many contingencies 
came in at that time. If everything is favorable, three hundred 
pairs would be a small ten hours’ work. 

Cross-int. 90. From what you saw of the machine, what would be 
its capacity for ten hours’ work, running continuously ? 

Ans. I should think from four hundred and eighty to six hun- 
dred pairs. I speak of an experienced operator in that case. 
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Set ee a a 


Cross-int. 91. In your forty years of shoe manufacturing you have 
had occasion to try very many new machines, have you not? a 

Ans. I have. 

Cross-int. 92. Of those most valuable to the trade, have not first | 
specimens been often troublesome and requiring new adjustments | 
before they worked satisfactorily ? » 

Ans. They have. 

Cross-int. 93. These Morley machines at Portsmouth were among 
the very first put on the market, were they not? , 

Ans. Yes, to my knowledge, that is the first I ever saw. : 

Cross-int. 94. Did they give more trouble than was reasonably to | 
be expected from so poten a machine in its first place ? | 

Ans. No, sir; I don’t know as they did. | 

Cross-int. 95. Was there any difficulty in its operation that did | 
not seem capable of correction when the conditions of the work 
should be better understvod by the inventor and the machine ad- | 
justed accordingly ? | | 

Ans. At that time I didn’t see anything. | 

Cross-int. 96. Do you know whether those machines or any of 
them have been since running in the Portsmouth factory ? 

Ans. I think they have two machines there, as they were bought 
and paid for before I came away. 

Cross-int. 97. Did the company buy them against your objections? > i 

Ans. I had no objections to them. 

Cross-int. 98. Did you recommemd their purchase ? 
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Ans. I did. 
Cross-int. 99. When the Lancaster machine was running 
97 in his shop at Lynn, was there any interruption or stopping 


during the day? 

Ans. Occasionally it would get out of repair. 

Cross-int. 100. Did it run every working day while it was in the 
shop? 

Ans. I think it did, more or less. 

Cross-int. 101. Did you count the number of pairs done on the 
Lancaster machine of any one day’s work ? 

Ans. I don’t think I looked it up very thoroughly, because there | 
was a question about its staying there. | 


Cross-int. 102. In answer to Int. 26, does your estimate of what 
the Lancaster machine can do rest upon any actual count of a day’s 
work upon it? acd 

Ans. My judgment is based on what I know they have been 
doing in their (Standard Fastening Shoe Company’s) shop this past 
season. 

Cross-int. 103. How do you know what the machines there have 
been doing? 

Ans. By personal observation and what their operators and su- 
perintendent have informed me. 

Cross-int. 104. Do you know, from your personal observation, how 
many pairs any of their Lancaster machines or the Lancaster ma- 
chine which was in his shop has done in any one day ? 

Ans. I never counted the work. 
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Cross-int. 105. Then, your estimate of 700 to 900 pairs in ten 
hours given in Ans. 26 is really from what they told you, is it not? 

Ans. My judgment was based on that; yes, sir. 

Cross-int. 106. In Ans. 10 you say that your judgment is that the 
Morley machine uses a third more thread than is needed for hand 
work. How do you get that result? 

— I have tested it, and that is as near as I can remember the 
result. 

Cross-int. 107. What was the test ? 

Ans. Sewing on the buttons—same number of buttons, same sized 
boot, drawing the thread out and measuring it. 

Cross-int. 108. Did you make more than one test? 

98 Ans. Yes, sir; I made several. 

Cross-int. 109. In Ans. 9 you speak of the stock being.cut 
up by the mode of sewing on the Morley machine. Did this cause 
injury or loss of boots made on maehine? 

Ans. I don’t think it did while I was there. 

Cross-int. 110. Then, your criticism is simply expressing your 
judgment that these extra stitches made the work bad, is it not? 

Ans. Yes. 

Cross-int. 111. No boots were returned to the company by its cus- 
tomers on this account, were there ? 

Ans. Not to my knowledge. 

Cross-int. 112. Why do you say that the machine takes more 
buttons than are needed in hand work ? 

Ans. Because they cannot use an imperfect one; it must be a per- 
fect one. They used to make a special business of sorting them 
before they sent the buttons to us. 

Cross-int. 113. Then, in sewing by hand you can use up poor 
buttons, while on the machine you must have good ones. Am I 
right? 

Ans. Yes. 

Cross-int. 114. With good buttons for both, the hand-sewed shoes 
would require as many as the machine sewed, wouldn’t they ? 

Ans. Yes, sir. 

Cross-int. 115. Did you have any serious trouble practically from 
the raveling out of Morley stitches and loosening buttons in the 
goods you made? 

Ans. Yes. 

Cross-int. 116. What proportion of the boots sewed on the Mor- 


‘ ley machine gave trouble in this way ? 


Ans. I should think there would be from five to eight pairs in a 
case of sixty. 

Cross-int. 117. Can you state from distinct recollection that this 
was an average proportion in all the cases of boots sewed there on 
the machine? 

Ans. That is my recollection to-day. 

Cross-int. 118. What was done to remedy this? 

Ans. The buttons were replaced by hand afterwards. 
99 Cros$-int. 119. Was it not easy for a careful operator to 
fasten the ends of thread so as to avoid this defect? 
10—165 
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‘Ans. I think not, absolutely. 

Cross-int. 120. Did you ever compare buttons sewed on by the 
Morley machine with buttons sewed on by the Lancaster machine, 
when both had been properly sewed, to find which buttons would 
hold more firmly ? 

Ans. I have. 


Direct examination resumed: 


Int. 121. Which did you find held more firmly ? 

Ans. The Lancaster machine gave the best result. 

Int. 122. You have said your employer was a promoter of the 
Standard Button Fastening Company; is he now interested in that 
company, if you know? 

Ans. I don’t think he is. 

Int. 123. How many operators assisted in sewing on the six hun- 
dred pairs which you said were done on the Morley machine as an 
experiment in one day? 

Ans. The operator had a little girl to puil in the stitch and fasten 
the thread, which is a very necessary operation. 

Int. 124. Is it necessary to fasten the thread in the Lancaster ma- 
chine? 

Ans. No. 

Int. 125. What grade or quality of boots were made by the Ports- 
mouth Company while you were with them ? 

Ans. Medium and cheap. 

Int. 126. On which on did you use the Morley machine? 

Ans. The cheap. 

Int. 127. Did you try it on the best quality made there, especially 
serge and light kid? 

Ans. No. 

Int. 128. Did you use it on serge at all? 

Ans. Yes; we triec an experiment, but it was a failure. 

Int. 129. What wes the trouble? 

Ans. It would pucker serge and light kid. 

Int. 130. Were the shoes you made there sold to jobbers or 

retailers ? 
100 Ans. Jobbers. 3 
Int. 131. Did you ever have any stock in the Morley Com- 
pany? 

Ans. I did. 

Int. 132. Did you have it while the machine was then at Ports- 
mouth ? 

Ans. I did. 

Int. 133. In your experience of forty years with shoe machinery 
did you or not ever know any machines that proved failures after 
years of experimenting and some other machine came in to supply 
the place ? 

Ans. I have known machines that have become obsolete entirely. 
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Cross-examination resumed : 


Cross-int. 134. When you compared buttons sewed on by the two 
machines, as stated in Ans. 120, did you see either of the buttons 
when the machine was operating to sew them on ? 


Aus. Yes. sir. 
; JOSEPH G. KNIGHTS. 
Attest: FREEDOM HUTCHINSON, 


Special Examiner. 


Deposition of Harnden H. Jennings. 
Oct. 30, 18883. 


Direct examination by GeorGE E. Situ, Esq., of counsel for 
defendant: 


Int. 1. State your name, age, residence, and occupation. 

Ans. Harnden H. Jennings. I am forty-seven years old. I re- 
side in Lynn, Mass. I am a shoe-stitcher by occupation. 

Int. 2. State how long you have been engaged in said business, 
and explain particularly what the business is. 

_ Ans. I have been engaged in the business upwards of ten years. 
The business is taking the uppers from the cutter and fitting them 
for the bottoms. 

Int. 3. State what particular work you do on said uppers. 

Ans. I stitch them. I take the outside and the linings and stitch 

them together, and we fit them by stitching them, of course. 
101 Int. 4. Please name the particular parts or pieces of which 
the uppers are composed. 

Ans. Quarters and linings and the vamps. 

Int. 5. What are vamps? 

Ans. Vamps are the front part of the shoe. 

Int. 6. Is it part of your business in preparing the uppers for the 
bottoms to make the button-holes and sew on the buttons ? 

Ans. It is. 

Int. 7. Whose shoes do you stitch ? 

Ans. The shoes of S. B. Fuller & Sons. 

Int. 8. Is it job work ? 

Ans. We usually call it contract work. I stitch them by contract 
at so much per pair. 

Int. 9. Please state about how many pairs of boots and shoes you 
stitch annually. 

Ans. Upwards of 200,000. 

Int. 10. Have you ever used any machine or machines in stitching 
on your buttons, or have you had your buttons stitched on by any 
machine or machines; if so, whose make? 

Ans. I have used the Morley machine. I have had them stitched 
on by both the Morley and the Lancaster machines. 

Int. 11. When did you first use a Morley machine, and how 


long ? 
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Ans. I think it was between the sixteenth and twenty-third days 
of October, 1883, that I used the Morley machine. 

Int. 12. How long did you use it, and how many pairs did you 
sew with it? 

Ans. We used it two days, and sewed about five hundred or six 
hundred pairs. 

Int. 13. Who operated the machine? 

Ans. An operator the Morley Company sent with the machine. 

Int. 14. What became of the machine? 

Ans. The Morley folks took it away from my shop. 

Int. 15. What objections, if any, did you have to the machine and 
its work? Please state fully and particularly. . 

Ans. First objection was to its sewing on the button before the 

boot was vamped ; another objection was as to the appearance 
102 of the boot after the buttons were sewed on; another objec- 

tion was that by cutting or breaking a thread you could un- 
ravel that stitch and the buttons would fall off. Those are the main 
objections I had to it. 

Int. 16. What do you mean or refer to in your last answer by the 
appearance of the bout to which you objected ? 

Ans. The double row of thread on the inside of the boot. 

Int. 17. Why did you have the machine taken out? 

Ans. For those objections I have stated. 

Int. 18. Considering both the quality and expense of the work, 
should you have your buttons sewed on by said Morley machine or 
by hand ? 

Ans. By hand. 

Int. 19. When did you first have any buttons sewed on by the Lan- 
easter machine? | 

Ans. During the present season; perhaps in the month of Au- 

ust. 

Int. 20. Have you ever had one in your shop? 

Ans. I have not. 

Int. 21. Where were they sewed ? 

Ans. They were sewed on in Lynn—at the Lancaster shop, I pre- 
sume they call it. - I cou'd, probably, particularize and give more 
definite information on that subject if you require it. It was on 
Washington street. 

Int. 22. Have you been in the shop and seen the machines op- 
erate? | 

Ans. I have, sir. - | 

Int. 23. How do you have your buttons sewed on now ? 

Ans. By the Lancaster machine. 

Int. 24. Which do you prefer, hand work or work done on the 
Lancaster machine, and why ? 

Ans. I prefer work done on the Lancaster machine because it is 
neater, stronger, and less expensive. 

Int. 25. You spoke of the stitch sewed on the Morley machine 


raveling and the buttons falling off. How is it on the Lancaster 


machine? 
Ans. It will not do that. 
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; Int. 26. Have you ever cut the thread on the inside of the 
103. leather on each side of the button sewed on the Lancaster 

machine and then pulled the button; and, if so, what was 
the result? 

Ans. I have done so frequently, but I have never succeeded in 
pulling a button off. 

Int. 27. Do you know whether the ends of the thread of the Mor- 
ley machine have to be fastened in any way after sewing on a row 
of buttons? 

Ans. Well, I presume they are, for I have noticed them use a pair 
of pliers to pull the ends of the thread after sewing on a row of but- 
— and have understood it to be for the purpose of fastening that 
thread. 

Int. 28. Did the o, erator of the Morley machine in your shop use 
a pair of pliers or nippers in that way ? 

Ans. The operator did. 

Int. 29. Is that necessary with the Lancaster machine? 

Aus. I presume it is not necessary, for I bave never seen the pliers 
used by the Lancaster machine. 


Cross-examination by AMBROSE EastMAN, Esgq., of counsel for 
complainants: 


Cross-int. 30. You say in your sixth answer that part of your 
business is to make button-holes and sew on buttons on uppers; how 
much of it? 

Ans. Probably that is about uine-tenths of my business. 

Cross-int. 31. How many pairs of boots do you stitch annually 
which have buttons sewed on them? 

Ans. Well, I should say 200,000 pairs or more. 

Cross-int. 32. How many pairs per day, on an average, will an 
operator sew on by hand? 

Ans. One hundred pairs would be a good average. 


Cross-int. 33. How many days was the Morley machine at work in. 


your shop? 

Ans. Two days, I think; perhaps part of another. 

Cross-int. 34. Was the machine running ten hours on each of 
those days? 

Ans. It was not. 
104 Cross-int. 35. How many hours on each day, as nearly as 
you can recollect, did it run? 

Ans. Seven or eight hours. 

Cross-int. 36. Between what hours? 

Ans. Between six in the forenoon and six in the afternoon. 

Cross-int. 37. What particular hours of the day was the machine 
idle? 

Ans. No particular hours, as I recollect. 

Cross-int. 38. What circumstances enable you to state the time of 
running at seven or eight hours? 

A. No particular circumstance that I know of that makes me 
think that; it is merely my opinion. 
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Cross-int. 39. How much of the time did you watch the operation 


of the machine ? 

Ans. Very ?ittle of it. 

Cross-int. 40. Are you positive, so that you can definitely swear 
that the machine was running more than five hours on either day ? 

Ans. Yes, sir. 

Cross-int. 41. How do you know, if you watched the machine but 
very little? 

Ans. I know by observation. 

Cross-int. 42. At what hour in the morning did the machine act- 
ually begin work on the first day ? 

Ans. Well, my best recollection is that on the first day it was 
somewhere about 8.30 or 9 a. m. 

Cross-int. 43. Do you distinctly remember that the machine began 
work on that day not later than 9 o’clock ? 

Ans. I am not certain that it began work at 9; it might have been 
sater. 

Cross-int. 44. Was it not as late as 10 o’clock on the first day of 
its trial ? | 

Ans. I don’t think that it was. 

Cross-int. 45. Are you so certain of it that if the operator stated it 
was 10 o’clock before she began work on the machine vou would 
accuse her of an untruth? mee 

Ans. No; I am not. . 
105 Cross-int. 46. What is you nooning hour—from what time 
to what time? 

Ans. From 12 to 1 o'clock. 

Cross-int. 47. Between 10 and 12 o’clock on the morning of that 
first day, how many times did you inspect the working of the ma- 
chine, as nearly as you can tell ? 

Ans. I am not able to state. I might have inspected it a halfa 
dozen times and I might not. 

Cross-int. 48. Are you sure you inspected it three times in that 
‘Interval ? | 

Ans. I am not. 

Cross-int. 49. Are you sure you inspected it at all in that in- 
terval ? 

Ans. Iam. 

Cross-int. 50. Twice ? 

Ans. I am not sure that I inspected it twice. | 

Cross-int. 51. Then, if during that interval the machine was 
stopped a part of the time you would not necessarily have known 
it, would you? 

Ans. No, sir. 
eens. 52. The machine was not run during the nooning, was 
it: . 

Ans. Not to my knowledge. 

Cross-int. 53. What were the hours of afternoon work ? 

Ans. From 1 until 6. : 

Cross-int. 54. How many times during the afternoon of that first 
day can you testify positively that you inspected the work of the 


machine? 
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Ans. Once or more. 

Cross-int. 55. And if while you were not inspecting it the machine 
was idle during any time of that afternoon you would not neces- 
sarily have known it, would you ? 

Ans. No, sir. 

Cross-int. 56. If the operator should: testify positively that she did 
not run the machine more than five hours on that day would you 
not believe her ? : 

Ans. I wouldn’t doubt her word. 
106 Cross-int 57. And you have no positive knowledge to the 
contrary of such a statement, have you? 

Ans. No; I have not. 

Cross-int. 58. Did you give any more attention or closer inspec- 
tion to the working of the machine on the second and third days 
than on the first? 

Ans. Generally speaking, I don’t think I did. 

Cross-int. 59. Then, you have no more definite actual knowledge 
of the time during which the machine was run on these days than 
on the first, have you? 

Ans. No, I have not; not actual knowledge. 

Cross-int. 60. How do you fix the number of pairs done on the 
machine ? | 

Ans. By knowing about the number of cases done and the num- 
ber of pairs in each case. 

Cross-int. 61. Is this from your own actual knowledge by count- 
ing or is it from what is reported to you ? 

Ans. It is from my own actual knowledge of the number of cases 
stitched. ‘ 

Cross-int. 62. How many cases and how many pairs to each case? 

Ans. If I recollect right, she sewed on in the time the machine 
was there from eight to ten sixty-pair cases. I could not tell cer- 
tain unless I consulted my book. 

Cross-int. 63. Were they full cases? 

Ans. I am not certain of that, but I think they were full cases— 
no parts of other cases. 

Cross-int. 64. How many hours was the machine running on the 
third day of its stay in your shop? | 

Ans. I don’t recollect of its running at all on the third day. 

Cross-int. 65. Then, if it were running but ten or twelve hours 
during the two days it was in your shop it sewed three or four times, 


. at least, as fast as hand-work, did it not? 


Ans. It did, if it didn’t run more than that time. 
Cross-int. 66. You said in your fifteenth answer that you objected 
to the [machine because the buttons were sewed on before 
107 the boot was vamped. Is that a serious objection, provided 
the machine would save largely in labor? 
Ans. It is more labor to vamp after the buttons are sewed on, 
consequently it would be a serious objection, in my opinion. 
Cross-int. 67. How much actual cost would be added in the mak- 
ing of the shoe by button sewing before the boot was vamped to 
that of sewing the other way. 
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Ans. I am not able to answer that question. _ ete 
Cross-int. 68. What price per pair doyou receive for stitching? 


(Objected to by defendant’s counsel.) 


Ans. We have different prices for different qualities of goods; 
all the way from ten cents per pair up to thirty. 

. Cross-int. 69. Do you charge any specific part of that sum for sew- 

ing on the vamps; if so, what is it’ 

Ans. I do; I pay fifty cents a case on plain vamps. 

Cross-int. 70. What would be the price that you must pay above 
that fifty cents a case if the Vamps were sewed on when buttons 
had been first attached ? 

Ans. I should have to pay at least a quarter of a cent a pair 
more, making fifteen cents a case. 

Cross-int. 71. How much per case do you pay for sewing on but- 
tons by hand? | 
_ Ans. Six cents per hundred buttons, which would make seventy- 
two cents in an ordinary case of 1,200 buttons to the case; this is 
for labor alone. 

Cross-int. 72. Then, if the Morley machine would do the work of 
four hand operators and work satisfactorily, the cost would be not 
far from eighteen cents for labor, would it not, per case ? 

Ans. Yes; it would in that case. 

Cross-ini. 73. Then, if the work were satisfactory, you could afford 
to pay fifteen cents per case extra for sewing on vamps if you saved 
fifty-four cents per case in sewing on buttons, could you not? 

Ans. Qh, yes, indeed. 

Cross-int. 74. In your sixteenth answer you-say you object to 
the appearance of the shoe because of the double row of thread on . 

the inside of the boot ; this doesn’t show on the outside, does it? 
108 Ans. Not at all. 
Cross-int. 75. Isn’t that rather sentimental, then ? 

Ans. It might be in some people’s opinion. 

Cross-int. 76. Did any of the boots which were sewed on the ma- 
chine in your shop give trouble by breaking of the thread and un- 
raveling the stitch ? 

Ans. They did not. 

Cross-int. 77. Then your objection to that feature was rather 
theoretical than from any experience of your own, was it not? 

Ans. I think not. 

Cross-int. 78. But none gave you any trouble, you say, in this 
particular? 

Ans. Not at all. 

Cross-int. 79. How long before the machine came into your shop 
had you been having your buttons sewed on by the Lancaster 
machine? 

Ans. I am not able to state any definite period ; probably two or 
three weeks. 

Cross-int. 80. Were all your buttons, then, being sewed on by 
=  enegaed machine or were part of them still sewed on by 
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Ans. Most of them were sewed on by the machine; a few of them 
were by hand. : 

Cross-int. 81. How much do you save, on an average, per case by 
having them sewed on by the Lancaster machine over the cost by 
hand work? 

Ans. Well, in round numbers, I would say about twenty-five 
cents per case. 

Cross-int. 82. Do vou employ any hand work now ? 

Ans. I think we do not at present. 

Cross-int. 83. Do you know of any other shops than your own in 
Lynn where the Morley machine is in use? 

Ans. Not from my own personal knowledge. I have heard of 
shops where they were in use. 

Cross-int. 84. You were prejudiced somewhat, were you not, in 
favor of the Lancaster machine and against the Morley before try- 

ing the latter at all? , 


109 Ans. No; I don’t think I was prejudiced. 


Cross-int. 85. Had you not formed an opinion in regard to 
the Morley before it came to your shop ? 

Ans. Well, possibly I had, as most every one does form an opinion, 
but I don’t think it was prejudicial to the Morley machine at all— 
that is, I hadn’t formed an opinion against the machine. I was 
willing to try it upon its merits. 

Cross-int. 86. You had not asked to have it placed in your shop, 
but had assented to the company’s request, I suppose? 

Ans. . Yes, sir; that is the way of it. 


Direct examination resumed : 


Int. 87. Did you see any buttons that were sewed on by said Mor- 
ee while it was operating in your shop unraveled, as you 
call it? 

Ans. I did. 

Int. 88. Buttons on how many different shoes? 

_ Ans. I am not able to state definitely ; I think I saw the operator 
unravel them on three or four. different occasions. 

Int. 89. Did you see any specimens of the Morley work before 
hearing of or seeing the Lancaster work ? 

Ans. Yes, sir; I did. ; 

Int. 90. During the two days the Morley machine was in opera- 
tion in your shop were you or not present in the same room in which 
the machine was operating ? 

Ans. I was present. 

Int. 91. How many different rooms in your shop? 

Ans. But one room. 

Int. 92. Is a button-sewing machine in demand among manu- 
facturers ? 


Ans. From my observations, I think it is. 
HARNDEN H. JENNINGS. 


Attest: FREEDOM HUTCHINSON, 
Special Examiner. 
11—165 
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110 Deposition of Albert H. Sawtell. 
Nov. 1, 1883. 


Direct examination by George E. Saira, Esq., of counsel for 
defendant: 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. Albert H. Sawtell. I am thirty-seven years old. I reside 
in Lynn, Mass. I am a salesman and superintendent. 

Int. 2. Have you ever learned the iron machinist’s trade; and, if 
yes, how long have you been employed upon machines and ma- 
chinery in various capacities ? 

Ans. I have; I have been so employed about twelve years. 

Int. 3. In what manner and by whom are you now employed ? 

. Ans. I am employed as salesman and superintendent by the . 
Standard Button Fastening Company, at Lynn, Mass. 

Int. 4. What is the business of that company ” 

Ans. Manufacturing machines for fastening buttons to boots, shoes, 
and various materials. 

Int. 5. Have you ever seen the button-sewing machine used by 
Charles B. Lancaster, the defendant, in his factory in Lynn? 

Ans. I have. 

Int. 6. Do you know who made or manufactured that machine ? 
And, if so, state. 

Ans. I do not know. | 

Int. 7. State whether or not said Lancaster machine is like or simi- 
lar to the machines manufactured by the Standard Button Fasten- 
ing Company. 

Ans. It is similar. 

Int. 8. State whether or not you have ever been in the employ of 
the Morley Sewing Machine Company, the plaintiff in this case; if 
so, when and how long. 

: a I have; about a year and ten months, ending in February, 

Int.9. When did you commence your employment with the 
Standard Button Fastening Company? _ 

Ans.. In February, 1883. 
111 Int. 10. While in the employ of the Morley Sewing Ma- 
chine Company, secs state what business you attended to. 

Ans. I attended to placing on trial among shoe manufacturers 
and repairing their button-sewing machines. 

Int. 11. Have you with you and will you produce and attach to 
this deposition any samples of work which you saw sewed on the 
Morley machine? And, if so, state when and where they were sewed. 

A. I have such samples, and I saw them sewed yesterday, Oct. 31, 
1883, at the factory of Fogg, Shaw & Thayer, in Marblehead, Mass. 
I will produce them and annex them to this deposition, and the 


" same are marked “ Defendant’s Exhibit of Morley Work Performed 


on Machine in Factory of Fogg, Shaw & Thayer, at Marblehead, 
Mass., Oct. 31, 1883, F. H., special examiner.” | 
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Int. 12. Who operated said machine when said samples were 
sewed ? 

Ans. Their regular operator. 

Int. 13. State whether or not the buttons or stitches have been 
changed in any manner since the buttons were sewed on by the oper- 
ator in said factory. 

Ans. They have not. 

Int. 14. Do you know whether or not by pulling the thread 
through the last loop made on said samples the stitches thereon can 
be raveled ? 

Ans. They can. 

Int. 15. Have you ever experimented on other similar samples or 
stitches ? 

Ans. I have. 

Int. 16. What becomes of the buttons when said thread is pulled 
as above inquired of? 

Ans. The buttons drop off. 

Int. 17. On some of said samples a button is missing. State 
whether any button was sewed on by said machine at the place 
where the button is now off. 

Ans. There was not. 

Int. 18. Do you know the reason why not? And, if so, give the 

reason. 
112 Ans. Yes; the button failed to feed down to the needle. 
Int. 19. Suppose you pull the loop or thread sticking 
a. on said samples where the button is missing, what will be the re- 
sult? 

Ans. The stitch will ravel. 

Int. 20. Have you with you and will you produce and annex to 
this deposition a sample or samples of work which you saw done on 
the Lancaster machine? , 

Ans. | have. I will produce and so annex the same, and they 
are marked “ Defendant’s Exhibit of Samples of Lancaster Machine 
Work, F. H., special examiner.” 

Int. 21. Do you know whether the ends of the thread after stitch- 
ing on a row of buttons bv each machine have to be fastened or 
sewed by hand in any way? 

Ans. The ends on the Morley machine have to be fastened by 
hand; the Lancaster do nut have to be fastened by hand. 

Int. 22. Taking one of the samples of Lancaster button stitch- 
ing, will you please cut the thread on the inside of the leather on 
each side of a button and pull on the button and state what the re- 
sult is. 

Ans. I have so cut the thread, and the result is you cannot get 
it off. 

Int. 23. Please pull upon the ends of the thread so cut and state 
what is the result. 

Ans. the result is to tighten the button aggan. 

Int. 24. Will it or not ravel the stitch ? 

Ans. It will not. 
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Int. 25. Have you with you and will you produce a sample of 
buttons which you saw sewed on by hand ? 

Ans. I have and will, and the same is annexed to this deposition 
and marked “ Defendant’s Exhibit of Button Sewing by Hand, F 
H., Spec. Ex.” 

Int. 26. Have you with you and will you produce two samples, 
one sewed on the Morley machine and raveled out, and the other 
sewed on the Lancaster machine and the thread drawn out, and 
have you also a thread used in making the stitch on each of said 
samples ? 

(26 objected to by plaintiffs’ counsel as irrelevant.) 


Ans. I have and will produce the two samples and thread. 
113 Int. 27. Please state how, if at all, said two samples are 
marked by you. 
. Ans. The Morley sample is marked “ Morley stitch, Oct. 31st, 
’83, A. H. S., 32 inches thread, 10 buttons.” 
The Lancaster sample is marked “Standard stitch, Oct. 31st, ’83, 
A. H. S. 20? inches thread, 10 buttons.” 
Int. 28. Will you annex said samples to this deposition ? 
Ans. I will, and the same are marked “ Deft’s Exhibit of Sam- 
les, one sewed by Lancaster machine and the other sewed by Mor- 
- machine and raveled by Mr. Sawtell, and referred to in hisanswer 
to Int. No. 26, F. H.,Spec. Ex.” . 


(Plaintiffs’ counsel objects to annexing the samples.) 


Int. 29. How many buttons are sewed upon an ordinary size 
ladies’ button boot ? 

Aus. Ten buttons. 

Int. 30. How do these samples compare in length with the button 
quarter of said boots? 

Ans. They are the same length as a ten-button boot. 

Int. 31. Have you measured the thread used in stitching on the 
ten buttons in each of said samples ? 

Ans. I have. 

Int. 32. Give the length of each. 

Ans. The length of the Morley thread is thirty-two inches, the 
length of the Standard is twenty and three-fourths inches. 

‘Int. 33. Please state the difference in the length of thread used in 
sewing on a .case of sixty pairs of ladies’ ten-button boots by the 
Morley and Lancaster machines. 

Ans. The difference is thirty-six yards and twenty-four inches. 

Int. 34. Can you state the cost of thirty-six yards and twenty- 
four inches of thread of the grade or quality nol in those samples? 
If so, please state it, giving the kind or name of the thread. 

Ans. I can; the cost is two and forty-eighth seventy-fifths cents ; : 
the thread is “ five-cord twenty-five black super.” 

Int. 35. Do you know which takes the larger quantity of thread 
in sewing on buttons, the Lancaster machine or hand work? If 

so, state’ : 
114 Ans. I don’t know positively, but think hand work. 


(Adjourned.) 
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Nov. 7, 1883. 


Cross-examination by AMBRosE EAstMAN, Esq., of counsel 
for complainants: 


Cross-int. 36. What is your position in the Standard Button 
Fastening Company ? 

Ans. I am employed by them as salesman and superintendent ? 

Cross-int. 37. How long have you been superintendent ? 

Ans. Since the 22d of February last. 

Cross-int. 38. What is Mr. Matherson’s position in the company ? 

Ans. He is superintendent of the manufacturing of the machines. 

Cross-int. 39. That is the card of the company, is it not? 

Ans. It is; hereunto annexed and marked “ Exhibit Card of 
Standard Button Fastening Co., F. H., Spec. Ex.” 

Cross-int. 40. When did you arrange with the Standard Button 
Fastening Company to go into its employ ? 

Ans. Some time in February, 1883. 

Cross-int. 41. How early in February ? 

Ans. I couldn’t give exact date; some time in the forepart of the 
month. I couldn’t give anything definite. 

Cross-int. 42. When did your negotiations with them begin? 

Ans. Some time the forepart of February. 

Cross-int. 43. Was no proposition made you by them relative to 
going into their employ before Feb. 1? 

Ans. Not to my recollection. 

Cross-int. 44. After agreeing in the early part of February, as 
you say, to go into their employ, did you continue in the employ of 
the Morley Company ? 

Ans. I did. 

Cross-int. 45. Did you not tell Mr. Sinclair, the treasurer of the 
Morley Company, and Mr. Cook, its president, about the time you 
left their employ, that you were going to work in your father’s 

mill ? 
115 Ans. I had two jobs in consideration at that time and that 
was one of them. 

Cross-int. 46. Did you not tell them at that time that you had 
accepted your father’s proposal to go with him ? 

Ans. 1 don’t recollect as I did. 

Cross-int. 47. Are you willing to state on oath that you did not? 
_ Ans. I have no recollection of doing it, as I had made no definite 

arrangements at that time. ; 


(Objected to as irresponsive by complainants’ counsel.) 


Crogs-int. 48. (Int. 47 repeated.) 

Ans. I shall answer it as I did before. 

Cross-int. 49. Are you willing to state on oath that you did not? 

Ans. I answer the same as before. 

Cross-int. 50. Are you willing to state on oath that you did not? 

Ans. My answer is the same as before. 

Cross-int. 51. Are you willing to state on oath that you did so tell 
them ? 
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Ans. I don’t recollect, as I had made no definite arrangements 
with either party at that time. 

Cross-int. 52. Did you not tell Mr. Cook and Mr. Sinclair, just 
before you left the employ of the Morley Company, that you were 
going into employ at your father’s mill or into business with him, 
and give as a reason for it that your father had put in an engine 
into the mill, because you would not otherwise go, and that there- 
fore you must go, as you had agreed to? 

Ans. I have no recollection of telling them that I had agreed 
to go. 

copies. 53. Did you not tell them at that time that you had 
agreed to go into business with your father ? 

Ans. I have no recollection of telling them that I had agreed to. 

Cross-int. 54. Had you not agreed with your father that if he 
would put in the engine to supply lack of water power at the mill 
‘you would go into business with him ? 

Ans. That was a proposal that he made that I had under consid- 
eration at that time. I had not so agreed with him at that time. 

Cross-int. 55. Did you not represent to Messrs. Cook and 
116 ~=Sincelair in their office, 147 Congress street, Boston, that you 
had made such agreement with your father? 

Ans. I don’t recollect as I told them that I had made any such 
agreement. I told them that I had that offer from him, and that it 
was under consideration. 

Cross-int. 56. During your employ by the Morley Company did 
you not go to Lynn and examine the Lancaster machine at the re- 
quest of Mr. Sinclair, treasurer of the Morley Company? 

Ans. I did. 

Cross-int. 57. Did you not report to Mr. Sinclair, with Mr. Cook, 
Mr. Burley, and Mr. Morley, after that visit, at the company’s office, 
119 Summer street, that in your opinion the Lancaster machine was 
an infringement on the Morley patent? 

Ans. I have no recollection of any such thing. 

Cross-int. 58. You recollect Mr. Sinclair sending you there, don’t 
you? 

Ans. I recollect Mr. Sinclair: requesting me to go and see thie 
machine. 

Cross-int. 59. What report did you make to him ? 

Ans. It would be impossible for me to state, as I don’t recollect. 

Cross-int. 60. About what time did you make this inspection of 
the Lancaster machine? 

Ans. I couldn’t tell. I have no means of knowing. 

Cross-int. 61. You remember reporting to Mr. Sinclair, don’t you, 
after inspecting the machine? 

Ans. I remember of having a conversation with them in the office, 
but I cannot recollect what it is. 

Cross-int. 62. What was your opinion at that time as to whether 
it infringed or not? 

Ans. My opinion at the time, if I remember correctly, was that 
I thought it did in some points. eee 

Cross-int. 63. Did you not specify to these gentlemen at that time 


a 
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the points wherein you thought the Lancaster machine infringed 
the Murley patent ? 

Ans. I might have done so, but I don’t recollect what they were. 

Cross-int. 64. While you were in the employ of the Morley | 
117 Company did you not make daily reports in writing to the 
company ? 

Ans. I did. 

Cross-int. 65. These reports were in a book form or diary, were 
a not, and left with the company when you went out of its em- 

oy? 

2 Ans. They were. 

Cross-int. 66. Shortly before leaving the company’s employ did 
you not in your daily report state that on Jan. 8, 1883, you had 
visited the shops of Joseph Harris & Sons, of J. M. Cropley & Bro., 
of John Collins, and of F. M. & J. M. Munroe at Marblehead, and 
_— the machines all right, when in fact you had not been there 
that day? 


(Objected to by defendant’s counsel as irrelevant.) 


Ans. If I made such a record in the book I was there. 

Cross-int. 67. Did you ever write a letter to the Morley Company 
while in its employ in which you stated that the Lancaster machine 
was an infringement of the Morley patent and was a failure ¢ 

Ans. I might have done so, but I don’t recollect. 

Cross-int. 68. Where were you employed prior to your connection 
with the Morley Company ? 

Ans. In Holyoke, Mass. | 

Cross-int. 69. Mr. M. H. Whitcomb was your immediate employer, 
was he not? 

Ans. He was, as superintendent of the company. 

Cross-int. 70. How long were you employed there? 

Ans. About three years. 

Cross-int. 71. Did you have any difficulty with Mr. Whitcomb or 
the company ? 

Ans. I did not. 

Cross-int. 72. In the use of the Lancaster machine is there not 
sometimes difficulty in the buttons feeding down to the needle? 

Ans. But very little. 

Cross-int. 73. But it occasionally happeus, does it not ? 

Ans. If by accident, through poor buttuns. 

Cross-int. 74. Do the Lancaster machines ever give trouble by 

getting out of order? 
118 ‘Ans. But very little; not nearly as much as the Morley 
machine. 

Cross-int. 75. In the stitch of the Lancaster machine, how many 
threads pass through the eye of the button ? 

Ans. Two threads pass through the eye of the button. 

Cross-int. 76. In the work of the Morley machine, if a thread 
breaks after stitching or is cut between the buttons after a line of 
buttons has been sewed on, are the buttons loosened unless the 
thread is raveled out by hand? 
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Ans. They are; by taking hold of the button you find it loose. 

Cross-int. 77. Would the buttons in this case be any more loosened 
than they would be on hand-sewed shioes, if the thread is cut in the 
same way? 

Ans. That depends upon the way they are sewed; there are various 
ways of sewing buttons by hand. 

Cross-int. 78. In the ordinary hand-sewed work ? 

Ans. In what I call the ordinary hand-sewed work there would 
be but very little difference. 

Cross-int. 79. How does the strength of the Morley stitch com- 
pare, in your judgment, with the stitch in what you call the ordi- 
nary hand-sewed work ? 

Ans. Using the same quality of thread, in my Judgment, the stitch 
of the hand-sewed would be the strongest. 

Cross-int. 80. Did you ever test them, one as against the other? 

Ans. I have, many times. 

Cross-int. $1. In those tests, what did you find as regards the com- 
parative strength—I mean the ordinary hand-sewed work ? 

Ans. I found that in testing them the stitch sewed by hand was 
made in such a manner as to be stronger than the one made by the 
Morley machine. 

Cross-int. 82. What was your method of test ? 

Ans. In the ordinary way of trying them by hand. 

Cross-int. 83. Did you pull each without cutting or raveling the 
thread on either until the button came off? 

Ans. I neither raveled nor cut the thread in any form, and I 
pulled them until the button came off. 

Cross-int. 84. Were any of these tests made while you were in the 

Morley Company’s employ? 
119 Ans. They were; all of them. 
Cross-int. 85. Did you not report repeatedly to Mr. Cook, 
Mr. Sinclair, Mr. Burley, and to your customers that the Morley 
stitch held the buttons on more firmly than hand work ? 

Ans. I might have done so; that would have been a matter of 

business. : 


Direct examination resumed: 


Int. 86. In the Morley stitch how many threads pass through the 

eye of the button ? 7 

Ans. Two. 

Int. 87. Can hand-sewed work be raveled by simply pulling the 
end of the thread? 

Ans. It cannot. 

- Int. 88. In, your observation of the Morley machine did vou or not 
find any difficulty with the feeding of buttons to the needle; and, if 
so, what? 

Ans. I did, considerable. The difficulty was to get the buttons 
to feed from the cup down to the raceway and from the mouth of 
oes raceway to the needle; and all buttons had to be sorted before 
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Int. 89. Where did the manufacturers using the Morley machines 
obtain their thread and buttons, if you know? 

Ans. They bought them of the Morley Company? 

Int. 90. And why, if you know? 

Ans. The Morley Company wished to furnish them because they 
wanted to pick the buttons over and have them right and have as 
little trouble as possible. 

Int. 91. Suppose a button without an eye passes into the raceway 
of the Morley machine, what becomes of it ? 

Ans. It drops down into the button finger and the needle fails to 
take it from there. 

Int. 92. And is there a button missing in the row that is being 
stitched on or is another button fed to the needle before the leather 
or shoe is fed to the next button point? 

Ans. There is a button missing. 

Int. 93. In the Lancaster machine, if a button without an eye 

drops into the raceway what becomes of it? 
120 Ans. It falls out of the side of the raceway before reaching 
the needle. 

Int. 94. Are the buttons used in the Lancaster machine sorted 
before use? 

Ans. They are not. 


Cross-examination resumed : 


Cross-int. 95. In the case you speak-of in your ninety-first and 
ninety-second answers of a button without an eye coming down the 
raceway, would not an attent: ~ operator easily supply a perfect 
button by simply putting itover.. needle and then sew it on in the 
usual way? 

' Ans. She could by stopping the machine. 

Cross-int. 96. When the buttons are assorted the occasion very 
rarely happens, does it? 

Ans. It does very rarely happen. 

Cross-int. 97. While you were connected with the Morley Com- 
pany do you mean to state on oath that all the manufacturers who 
used their machines bought their thread and buttons of the Morley 
Company? : 

Ans. As far as my recollection goes, they did. I was so instructed 
to advise them to do so. 

Cross-int. 98. Isn’tita fact that many of them bought their thread 
and buttons of dealers at large? 

Ans. I am not positive. I have no means of knowing, but I think 
not. 

Cross-int. 99. Did the Morley Company charge any more than the 
market price for the thread and buttons which they furnished to 
customers using their machine ? 

Ans. That I could not tell. 

Cross-int. 100. What is the average number of pairs of boots but- 
ton-sewed in a day by hand-work operators? | 

Ans. About ninety pairs, I should say, of women’s. 

12—165 
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Cross-int. 101. While you were employed by the Morley Company 
how large a number of pairs have you known to be button-sewed in 
a day on one of the Morley machines ? | 

Ans. I knew of one operator, if Iam not mistaken, that 
121 sewed on sixteen cases and some odd pairs, making nine hun- 
dred and sixty and some odd pairs. 


Redirect examination resumed : 


Int. 102. Can you tell the average number of pairs, taking the 
Morley machines as they run in factories, sewed on in one day ? 

Ans. As near as I can recollect, the average would be about four 
hundred and twenty pairs. 

Int. 103. Did the operator sewing on the nine hundred and sixty- 
odd pairs have any assistance in her work ; and, if so, what? 

Ans. I think she had her work brought to her and taken away. 

Int. 104. Did she fasten the ends of the thread after sewing on a 
-row of buttons ? | . 

Ans. I couldn’t positively state. Ges 

Int. 105. How large a number of pairs have you known sewed on 
the Lancaster machine in one day ? 

Ans. 1,044 pairs, making seventeen cases and twenty-four pairs. 

Int. 106. What size of shoe and how many buttons on a shoe? 

Ans. They were women’s shoes and they would all average ten 
buttons, twenty to the pair. 

Int. 107. What is the average number of cases per day on the 
Lancaster machine? 

Ans. Eight cases. | 

Int. 108. Referring to the ninety-fifth question, would you say an 
attentive operator could stop the machine running at full speed after 
the button without an eye was fed out of the raceway and before 
the needle came up through the leather ? 

Ans. I should say she could not. 

Int. 109. Could she see whether the button had an eye or not be- 
fore it was delivered out of the raceway ? 

Ans. She could not. 

Int. 110. What is the average cost of the labor per case of sixty 
pairs for sewing on buttons by hand? 

Ans. As near as [ can tell, I should say about eighty-four cents. 

ALBERT H. SAWTELL. 


Attest: FREEDOM HUTCHINSON, 
; Special Examiner. 


122 Deposition of Frank Bridgham. 
Nov. 9, 1883. 


Direct examination by Grorce E. Saitu, Esq., of counsel for 
defendant: 3 


Int. 1. What is your name, residence, age, and occupation ? 
Ans. Frank Bridgham ; 13 West Baltimore street, Lynn, Mass. ; 
thirty-five; shoe-stitcher at 40 Almont street, Lynn. 
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Int. 2. About how many hands do you employ, if any, and about 
how many cases do you sew on annually in your shop? 

Ans. I lave from forty to sixty hands, and about twenty cases a 
day. Ishould say it would be 3,000 cases of sixty pairs each. 

Int. 3. Will you explain, as near as you can, exactly what work 
you do on the shoe? 

' Ans. I take it from the cutter and fit it right through for the 
aster. 

Int. 4. Does your work on the shoe uppers include making the 
button-holes and sewing on the buttons ? 

Ans. It does. 

Int. 5. Have you ever used in your shop any button-sewing ma- 
chine; and, if so, whose was it and when did you use it and about 
how long? 

Ans. I have used the Morley machine in my shop. I think it 
was put in somewhere about the 20th of last October, and I think 
it was in there something like ten days. 

Int. 6. Then, do you mean it was taken out about Nov. 1 of this 
year? 

Ans. Let me change that a little. I think it must have been put 
in before the 20th. I have nothing to fix the dates when it was put 
in or when it was taken out, but I think about ten days is the time 
it was in there. 

Int. 7. Who operated said Morley machine? 

Ans. A lady by the name of Simpson, if 1 remember right. 

Int. 8. Who employed her? 

Ans. The Morley Company. 

Int. 9. How often did you see the machine in operation while 

you were there? 
123 Ans. Three to five times a day. 
Int. 10. How many cases, if you know, were stitched on 
said machine each-day ? 

Ans. I could not tell the exact number, but should think some- 
where from two to five cases. 

Int. 11. What advantages, if any, did you find in said machine 
over hand work? 

Ans. Nothing more than that I could do it a little cheaper. 

Int. 12. What disadvantages, if any, did you find in using said 
machine, as compared with hand work ? ae 

Ans. There was a disadvantage in sewing on the buttons before 
. the shoe was vamped, which I did not like. It made a larger hole 
in the upper, and the buttons were liable to come off—all of them at 
one time. 

Int. 13. Have you had buttons sewed on by the Lancaster ma- 
chine, so called, or by the Standard Button Fastening Company ; 
and, if so, when and about how many ? 

Ans. Yes; I could not tell how many or the exact time at which 
they commenced. I think they commenced some time in August, 
and have sewed them on up to the present time, more orless. They 
have sewed on, say, one hundred and fifty cases, 
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Int. 14. Have you seen that machine operate; and, if so, how 
many times? 

Ans. Yes; perhaps a dozen times. 

Int. 15. Have you examined the work which the machine has 
done for you ? 


; Ans. Yes, sir. 
Int. 16. With your observation and knowledge of the work of the 


Morley and Lancaster machines, which, in your judgment, is the 
better machine for sewing on buttons? 

Ans. The Lancaster. 

Int. 17. In what particulars is it better ? 

Ans. There is no way in which you can pull off the buttons. You 
pull off one button and the others won’t follow. On the Morley it 
will. It doesn’t take so much thread, and is a cheaper machine, I 

think, to run. . 
124 Int. 18. Which machine, in your judgment, makes the 
neater-looking stitch ? 

Ans. The Lancaster. 

Int. 19. How long have you been in the shoe business in all ca- 
pacities ? 

Ans. About fifteen years. 

Int. 20. Why did you leave off using the Morley machine? 

Ans. Because parties for whom I have done work objected to it. 


Cross-examination by AMBROsE EastMAN, Esq., of counsel 
for complainants: 


Cross-int. 21. How many cases out of your annual work of three 
thousand pairs are button bouts or shoes ? 

Ans. I meant that for the whole ainount of button boots. 

Cross-int. 22. During the ten days that you say the Morley ma- 
chine was in your shop, how many hours per day was the operator 
running it? 

Ans. Well, I shouldn’t say she was over seven or eight hours. 

Cross-int. 23. What is your full running time for a day’s work ? 

Ans. Ten hours. 

Cross-int. 24. Are you quite sure that she was running the ma- 
chine as many as seven hours every day ? : 

Ans. I could not say as to that. I should say she was in the shop 
seven hours a day, but whether she was at work or not I could not 
say, as I was not in the room all the time. 

Cross-int. 25. Did you make any note of the time of her coming 
and going, or do you speak only from impressions ? 

Ans. I speak from impressions. 

Cross-int. 26. Isn’t the month of October wiat is known as a light 
month, with comparatively little to do in the stitching-room ? 

Ans. No, sir; it may be on some grades of work, Southern or 
Western. On New York and New England work it isn’t. 

Cross-int. 27. Did the operator have furnished her all the boots 
that she could do on the machine every day ? 

Ans. I don’t know that she didn’t. 
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Cross-int. 28. Do you know that she did have all the work she 
could do on the machine? 
125 Ans. I do not, because there was sometimes I was out, and 
Mr. Carroll, a gentleman who worked for me, had given her 
work several times. 

Cross-int. 29. What is the average number of pairs per day for 
button sewing by hand work? 

Ans. Well, from seventy-five pairs to two cases—I should say 
ninety pairs—I mean a day of ten hours. 

Cross-int. 30. Then, if the machine will do five cases, or three 
hundred pairs, in seven hours, there is a considerable economy in 
using it, as compared with hand work, is there not? 

Ans. Yes; as far as getting the buttons on, there would be. 

Cross-int. 31. In your twelfth answer you speak of a disadvantage 
in using the Morley machines because the buttons are sewed before 
the vamp ison. Is that a disadvantage which affects the market 
value of the shoes? 

Ans. It depends a good deal upon the marking of the shoe, as to 
that. 

Cross-int. 32. What do you mean by marking? 

Ans. Marking the upper of the shoe for the girl to sew the but- 
tons on. | 

Cross-int. 33. If the quarters have been properly marked before 
sewing the buttons on, and the vamp is properly put on, the shoes 
in this particular are as good in the one case as the other, are they 
not ? 

Ans. I should say they were. 

Cross-int. 34. Did you have any difficulty with the shoes sewed 
on the Morley machine from this cause? I do not refer in this 
question to the stability of the buttons. 

Ans. There were several cases which didn’t come right. 

Cross-int. 35. How many? 

Ans. My attention was called by the vampers to some two or three 
cases. 

Cross-int. 36. Were all the shoes in those cases irregular? 

Ans. No. 

Cross-int. 37. How many, on an average, do you think ? 

Ans. There might have been from ten to fifteen pairs in a 

case. 
126 Cross-int. 38. Did you personally examine as many as ten 
or fifteen pairs in each case and find them irregular? 

Ans. I would say that there were two cases in which I examined 
as many as that, and very nearly all of those were bad. 

Cross-int. 39. Might not that have been the fault of the vamper 
or of the marker? 

Ans. It was not the fault of the vamper, because she called my 
attention to it before the shoe was vamped. It might have been the 
fault of the marker. I know nothing about that. 

Cross-int. 40. What was done with those shoes? 

Ans. I had the vamper favor them what she could in vamping 
and let them go. 
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Cross-int. 41. Did they come back ? 

Ans. They have not as yet; those shoes go into the making-room 
and have not got through the packing-room and are not yet but- 
toned up. : 

Cross-int. 42. Do not irregularities like this occur in hand work 
when there has been careless marking ? 

Ans. There have been such things; that is an objection to the 
Morley machine, for they can’t rectify after they are vamped. 

Cross-int. 43. Can you in the hand work ? 

Ans. Yes, sir. 

Cross-int. 44. How? 

Ans. By taking the button off one or more and sewing them on. 

Cross-int. 45. Can’t you take off one or more buttons sewed on by 
the Morley machine and replace, sewing on by hand? 

Ans. I suppose you could. | 

Cross-int. 46. Isn’t that exactly what you would do in hand 
work ? | 

Ans. Yes. 

Cross-int. 47. Then, in the mere matter of taking off and replac- 
-ing buttons, is there any disadvantage of the Morley machine? 

Ans. I think there is. 

Cross-int. 48. What is it? 

Ans. There is this much: If there are half a dozen buttons 
sewed on that are wrong, there is liability of the whole being 

wrong. 
127 Cross-int. 49. Will they come off unless you pull the ends 
of the thread ? 

Ans. I think they are liable to come off. 

Cross-int. 50. Without pulling the ends of the thread ? 

Ans. The end of the thread is liable to get caught unless it is 
fastened. I should think the buttons would be liable to come off 
by pulling the next button. 

Cross-int. 51. Then,that is pulling the ends of the thread, isn’t 
it? 

Ans. Not exactly. 

Cross-int. 52. How does it affect the next button ? 

Ans. By pulling on the buttons to button the shoe up. 

Cross-int. 53. Did you ever personally see a button taken off the 
Shoe which had been sewed on by the Morley machine unless the 
end of the thread had been pulled ? : 

Ans. There was one case of shoes that the Morley folks com- 
menced to sew on and they were brought upstairs to vamp. I took 
hold of the last button that was sewed on and drew the thread 
a and then took hold of the thread and they all came off. I 

ave. 

Cross-int. 54. In the instance described in your last answer didn*t 
you pull the thread to loosen the buttons ? 

Ans. No, sir. 

Cross-int. 55. In the instance mentioned in your fifty-third an- 
swer had the end of the thread been secured by the operator after 

sewing on the last button ? 
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Ans. I couldn’t say that it had. 

Cross-int. 56. If not, then the last button was not properly 
fastened in the usual way by the operator, was it? 

Ans. I don’t know that it wasn’t. 

Cross: int. 57. Do you think it was? 

Ans. I should not want to say that I thought it was or was not. 

Cross-int. 58. Was the thread secured after sewing on the last 
button in this instance in the way in which the sewing had been 
secured in other boots sewed on the machine? 

Ans. I couldn’t say. 

Cross-int. 59. After this top button slipped off the thread you 

loosened all the others only by pulling the thread ; am I right? 
128 Ans. Yes, sir. 
Cross-int. 60. Have you ever seen buttons loosened in the 
middle of the quarter without pulling the thread ? 

Ans. I don’t know that I ever did. 

Cross-int. 61. Who first showed you how to loosen buttons by 
pulling the thread ? 

Ans. I think it was one of the firm of E. W. & C. F. Moore 
who first spoke to me about it. 

Cross-int. 62. How did the machine run while it was in the 
factory, so far as you know? 

Ans. They had two machines there and the machinist was down 
several times. 

Cross-int. 63. For what parties do you stitch shoes ? 

Ans. Harrison Newhall’s Son, S. W. Kimball, William Porter, 
Ellis & Well, and several others. 

Cross-int. 64. Which of these firms took the shoes button-sewed 
on the Morley machine? 

Ans. Harrison Newhall’s Son. 

_ Cross-int. 65. Did Mr. Sawtell come to you in regard to the buttons 
sewed on by the Morley machine? 

Ans. No, sir. 

Cross-int. 66. Did you have any trouble with the coming off of 
buttons sewed by the Morley machine, except in the instance you 
inentioned ? 

Ans. There was one shoe this morning of which it was necessary 
to take the buttons off, and I found it quite convenient to take them 
off. 

Cross-int. 67. With this exception and that of the shoe mentioned 
in the fifty-ninth answer, have you had any trouble from buttons 


-coming off? 


Ans. I have not as yet. I don’t know what will be before the 
shoe gets through the work. 

Cross-int. 68. Did you not state to Mr. Sinclair that the only 
Sbjection you had to the machine was that the parties for whom you 
worked objected to the stitch, and that you would be glad to run it 

if their objection could be overcome, and suggest that he 
129 should go and see them, giving the names of Harrison New- 
hall’s Son and Kimball? 

Ans. I have no recollection of making any such statement. 
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Cross-int. 69. Did you ever see Mr. Sinclair and have a conversa- 
tion with him at more than one interview ? 

Ans. No. 

Cross-int. 70. Were Mr. Simpson and Mr. Carroll present at that 
interview ? 

Ans, I don’t think they were. 


Direct examination resumed: 


Int. 71. Do the ends of the thread have to be fastened in any 
manner after sewing on a row of buttons by the Morley or Lancaster 
machines, if you know? 

Ans. I have seen it on the Morley, but have never seen it done on 
the Lancaster. 

Int. 72. What kind or quality of shoes were button-sewed by the 
said Morlev machine? 

Ans. Principally a kid shoe, a few cases of grain, and one or two 
cases of glove calf. 

Int. 73. Were they what could be called cheap, medium, or fine 
grade of shoes? 

Ans. Medium. 

Int. 74. And how did the machine work on the glove calf? 

Ans. There was one case that they undertook to sew on and 
couldn’t sew on and laid one side. 

Int. 75. If a button-sewing machine did good work, or nearly as 
good work as hand-work, would it be in demand among manu- 
facturers ? 

Ans. It would. 

FRANK BRIDGHAM. 


Attest: FREEDOM HUTCHINSON, 


Special Examiner. 


150 Deposition of George W. Musso, Jr. 
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Nov. 8, 1883. 


Direct examination by GeorGeE E. Smiru, Esq., of counsel for 
defendant: 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. George W. Musso, Jr.; thirty-two; Lynn, Mass.; boot and 
shoe fitter. 

Int. 2. Please explain particularly what work you do on shoes, for 

: whom you do it, and about how many hands you employ. 

Ans. I do the boot and shoe fitting for the firm of John Shaw, 
2d, & Bro., of Lynn. That includes the entire fitting of the upper, 
sewing on buttons, and making the button-holes. I employ about 
one hundred and twenty-five hands in the busy season. 

Int. 3. Is the fitting of the shoe uppers, which you say you do, 
job work ? 

Ans. It is. I get so much per pair. 


Se et Oe" elena arn 
ih lip nt 


aanentchaiierodemendaeicaisetidamihana age LA ee 
Cas —— z= ee ee 


3 « 
: 
searnares vereranairme’ aan Bae anced ok ea a eer nse 
0 ne ne Or, ee ae seman rebels “ten — 
K Mlctvagraat ages acne eo pe Nn nt see Petar aoraanote’ pent 
pectp emer Seite / _ nant 
meyentnnenstigtewan ceetineentagaymesibiae sitet Sod retort Aainesma ~ 
* a Sader 


~ se at ey aennies saps wre 
Pa ME RAR SS MRR IN a i le ER 
pao a aan en ie ee a 


oe wpe 
pe 
seme 


ade tte el gape 


peony ns nce 
salpp-atened 


CHARLES B. LANCASTER. 3 97 


Int. 4. About how many cases of button boots annually do you fit 
or make for said firm ? : 

Ans. About 3,500. 

Int. 5. How long have you been engaged in said business ? 

Ans. Ten years. 

Int. 6. Before that were you employed in any way in the manu- 
facture of boots and shoes; and, if so, how long ? 

Ans. I was; about eight years. I commenced working on boots 
and shoes when about fifteen years old. When 1 was seventeen 
years old I had charge of a making-room for Murphy & Shepard, 
— they employed a hundred to a hundred and twenty-five 
1ands. 

Int. 7. Have you ever used in your stitching-room any button- 
sewing machine; and, if so, whose make was it, when, and how long 
did you use it? 

Ans. I have. It was the Morley machine. I used it two years 
ago this month. It was there from two to three months. They 
operated it several weeks. 

Int. 8. Who furnished the operator, thread, and buttons? 

Ans. The Morley Machine Company. - : 
131 Int. 9. Were you then in personal charge of your stitching- 
room ? 

Ans. I was. 

Int. 10. How often did you see said machine in operation ? 

Ans. It was constantly under my supervision ; I saw it every few 
minutes as I passed by. 

Int. 11. How did the work done on said machine compare, in your 
judgment, with button sewing by hand? 

Ans. I should prefer the hand work. 

Int. 12. What objections, if any, did you have to the working of 
the machine or to the work performed on the machine? 

Ans. There were several objections: First, the machine was liable 
to cut the upper too much ; second, if not fastened on, the buttons 
were liable to rip off. The most serious objection of all was that the 
buttons had to be sewed on before the boots were vamped. I ob- 
jected also toso much thread on the inside of the boot. There were 
three lines of thread. 

Int. 13. Please explain what you mean by the machine being liable 
to cut the upper. 

Ans. If the machine wasn’t working well and missed buttons they 

had to sew them on over again, and very often it would be an im- 
-possibility to sew them on again in the exact spot at which the 
others were sewed on, which would make eight holes within a space 
of quarter of an inch, defacing the boot when sold by the retailer to 
the consumer if the buttons had to be changed. 

Int. 14. In the operation of the machine did it or not often miss 
a button? 

Ans. I have seen it miss buttons quite often, as all machines would 
be likely to, and I have seen it work quite smoothly for two or three 
hours. 
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Int. 15. How many holes are made by said machine in sewing on 
a button and how many by hand work ? : 

Ans. Four by the machine and two by hand work. 

Int. 16. Please explain why you consider it objectionable to sew on 
buttons before the pies is vamped. 

Ans. It is very unhandy for the operator, and if the buttons 
132 = are not on in the right place the fit of the upper is not perfect 
without changing the buttons. 

Int. 17. Did you have any trouble with the row of buttons ripping 
or pulling off after the shoe was bottomed or while it was being 
bottomed ? 

Ans. My work is inspected thoroughly before it leaves the room, 
and when packing the uppers, if the end of the thread was not fast- 
ened off, sometimes they would start a button ortwo. I donot have 
charge of the bottoming or the packing. 

Int. 18. After using the Morley machine on trial how did you 
have your buttons sewed on ? 

Ans. By hand. 

Int. 19. Have you since had them sewed any other way; and, if 
so, how and where and why? 

Ans. I have, by the Lancaster or Standard Button-Sewing Machine 
Company, at their place of business, in Lynn, because I considered 
it better and cheaper. 

Int. 20. How many cases, as near as you can estimate, have you 
had sewed on the Lancaster or Standard machine? 

Ans. Between 1,000 and 2,000. 

Int. 21. In your judgment, how does the work of the Lancaster 
machine compare with hand work and with Morley machine work? 

Ans. It is smoother and more even and, in my opinion, stronger 
than either. 

Int. 22. Do the buttons sewed on by the Lancaster machine ravel 
or pull off ? 

Ans. I have never known them to. 

Int. 23. Have you ever tried to pull off the button with the thread 
cut on each side of it ? 

Ans. I have. 

Int. 24. What was the result? 

Ans. I have torn the leather out where the button was sewed on. 

Int. 25. Then do you consider the buttons independently fast- 
ened ? | -j- 

Ans. I do. 

Int. 26. At the present time how much of your work is button- 

sewed by the Lancaster machine? _ 
133 Ans. All of it. 
Int. 27. Of the three ways of putting on buttons mentioned 
— twenty-first interrogatory, by which method is the least thread 
used. 

Ans. I think by the Lancaster machine. 

GEORGE W. MUSSO, Jr. 


Attest: FREEDOM HUTCHINSON, 
Special Examiner. 
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Deposition of John Franklin Harris. 


Nov. 16, 1883. 


Direct examination by GrorGeE E. Smirtn, Esq., of counsel for 
defendant: 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. John Franklin Harris, Jr.; thirty-two years old; I reside in 
Boston, Mass.; shoe manufacturer; a member of the firm of Joseph 
Harris & Sons. 

Int. 2. Where is your factory and about how large a business do 
you do annually ? 

Ans. We have two factories—one at Marblehead, Mass., and one 
at Mechanics Falls, Maine. We do between $500,000 and $600,000 
business annually. 

| Int. 3. How long have you been in the business of manufacturing 
shoes ? 

Ans. Ten years myself, and the firm thirty-eight years, I think. 
. ay 4. What grade or quality of shoes do you make, and what 

ind ? 

A. Medium, ladies’, misses’, children’s, boys,’ and youths’. 

Int. 5. About what portion of your boots and shoes are button boots 
and shoes ? 

Ans. A large proportion. 

Int. 6. Have you ever, in either of vour factories, used any button- 
sewing machine; and, if so, when did you use it, and how long a 
time, and whose make was it? 

Ans. We used the Morley in our Marblehead factory ; we used it 
about a year and gave it up about a year ago. 

Int. 7. How many of the Morley machines did you have? 


134 Ans. I think it was five. 


Int. 8. Did you purchase or lease the machines; and, if so, 
at what price? 

Ans. We did, at $150 each. 

Int. 9. During the year which you say you used them in your 
Marblehead factory how much of the time were they all in opera- 
tion, as near as you can recollect? 

Ans. They were in operation pretty much all of the time, except 
when one of them happened to break down or when an operator 
left. I think they were not all put in at the same time. Some of 
them were there perhaps a little over a year and some not su long. 

Tnt. 10. During the time they were in operation did you person- 
ally observe the working of the machines and examine the shoes 
button-sewed on the same ? 

Ans. | did. 

Int. 11. Who of your firm had general charge or oversight of the 
Marblehead factory while the machines were there? 

Ans. I had. 

Int. 12. How do you sew your buttons on at the present time? 

Ans. By hand. 
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Int. 13. Where are the five machines above mentioned ? 

Ans. They are boxed up in our shop at Marblehead. 

Int. 14. Who furnished the operators to run said machines ? 

Ans. We did. 

Int. 15. Who instructed them at first in their work ? 

Ans. Well, the Morley Button Machine Company sent operators 
at different times. We had two different women there. I don’t 
know who they were. That is all I ever saw there. Then there 
was Sawtell used to be there sometimes, as often as once a week, and 
he had general charge of their machines—that is, as far as we were 
concerned. 

Int. 16. Why did you cease to use them ? 

Ans. Because we were dissatisfied with the work. 

Int. 17. In what particulars were you dissatisfied with the work ? 

Ans. Well, in general. In the first place, it made too large holes 

in sewing on each button, and it used a good deal of thread 
135 underneath, which made it look heavy and coarse; then, 
again, in sewing on buttons before the shoe is vamped you 


, get a good many buttons which have to be taken off and sewed on 
by hand. That leaves the shoe looking badly, because you have got 


the hole the machine made in sewing on the others. 

Int. 18. What is the difficulty experienced in sewing on buttons 
before the shoe is vamped ? 

Ans. Well, if the quarters are not exactly even when the shue is 
vamped it causes the button piece to draw when the shoe is but- 
toned up, and the quarter puckers. 

Int. 19. Where-did you get the buttons which you used on the 
Morley machines? 

Ans. We got part of them of the Morley Company ; the balance 
I got of M. M. Rhodes & Co., of Taunton, the parties they got theirs 
of. 

Int. 20: Did you make any estimate at the time to determine the 
comparative cost of sewing on buttons by hand and by the Morley 
machine? 

Ans. Yes; I did. 

Int. 21. What was the comparative cost ? 

Ans. I figured the cost, taking everything into consideration, and 
the result was about ten per cent. in favor of the Morley machine. 

Int. 22. And considering the fact that the cost is less on the Mor- 
ley machine as you estimated.than by hand work, which way of 
sewing on buttons do you, as a manufacturer, prefer ? 

Ans. Well, that question is answered about the same as one of 
the first ; it was the unsatisfactory nature of the work that caused 
us to give it up, and we preferred to sew the buttons on by hand. 
If the work had been satisfactorily done it would have induced us 
to keep the machine on account of saving expense. | 

Int. 23. Have you ever used any other machine or seen any other 
button-sewing machine operate ? 

Ans. I have not. 

Int. 24. Will you please examine defendant’s exhibit of samples 
of Lancaster machine work put in this case by Mr. Sawtell and re- 
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ferred to in his deposition and say which, in your opinion, shows 
the neater and better stitch, the sample which you are examining or 
the stitch made by the said Morley machines in your factory ? 


136 (Objected to by complainants’ counsel.) 


Ans. There is no doubt about it; this sample is very neat work 
and the other was very coarse work. 

Int. 25. How does the sample shown you compare in appearance 
with hand work? 


(Objected to as wholly irrelevant and incompetent.) 
Ans. Well, about the same. 


Cross-examination by AMBROosE Eastman, Esq., of counsel for 
complainants : 


Cross-int. 26. Did the five machines which you leased of the Mor- 
ley Company all come at the same time? 

Ans., No, sir. 

Cross-int. 27. How many came at first ? 

Ans. I think one. 

Cross-int. 28. How long did you use that before ordering a second ? 

Ans. Not a great while. 

Cross-int. 29. How long those two before ordering a third? 

Ans. I think the second and third came at the same time. ; 

Cross-int. 30. If the first experimental machine was unsatisfactory, 
what induced ‘you to continue ordering new machines ? 

Ans. Well, we were making a great many more button boots at 
that time than we could get the buttons sewed on by hand, and it 
wasn’t a question with us what we paid for the machine so much, 
so that we charged the money that we paid for the lease of the ma- 
chines to profit and loss. 

Cross-int. 31. You continued to run them about a year, did you 
not ? 

Ans. Yes, sir. 

Cross-int. 32. How many shoes per day of ten hours would each 
machine sew the buttons upon ? 

Ans. A good operator would sew on the machine from eight to 
ten cases, making from six hundred to seven hundred pairs, averag- 
ing fifteen buttons to the pair. 

Cross-int. 33. What would be the average work of a girl sewing 

on buttons by hand for the same time ? 
137 Ans. From one hundred and eighty to two hundred and 
sixteen pairs of the same boots. ‘ 

Cross-int. 34. An unskilled girl sewing on by hand would fall 
much below this average just as an unskilled operator on the machine 
would fall below the average, would she not? 

Ans. Not in the same proportion, although she would fall below. 

Cross-int. 35. What would you consider a fair average work of an 
unskilled beginner per day when sewing on by hand? 

Ans. For the first week, seventy-two pairs per day. 
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Cross-int. 36. Do you not have trouble with beginaers’ work in 
sewing on by hand from misplaced or loosely sewed buttons ? 

Ans. Once in awhile, but not much more than with experienced 
old operators. 

Cross-int. 37. Is not all hand work imperfect in some proportion ? 

Ans. Not any more than the machine; all hand work, of course, is 
imperfect in some respects. 

Cross-int. 38. In your twenty-first answer you say that you figured 
the cost of machine work as compared with hand work and the re- 
sult was about ten per cent. in favor of the Morley machine; please 
state in detail how you figured out the comparison. 

Ans. In the first place, into the cost of the Morley Button Com- 
pany comes the royalty, then the price per cent. paid the operator, 
the extra amount of thread over what it took to sew on by hand, 
and the waste of buttons; another thing is the cost of marking, 
which has to be done for the machine. 

Cross-int. 39. Did you take into account the original license fee? 

Ans. Not in a specific way in that case. 

Cross-int. 40. Did you pay your operators by the day or by the 
. piece? 

' Ans. As learners, we had to pay them by the day. 

Cross-int. 41. How did their wages compare by piece work with 
the wages paid girls who sew on by hand ? 

Ans. Slightly in favor of the girl on the machine. 

Cross-int. 42. What price per case of equal size did you pav each 

class of operators ? 

138 Ans. What we paid the hand operators thirty cents, thirty- 
five, and forty cents for we paid the machine operator fifteen 
cents for. 

Cross-int. 43. Did you lose the sale of many boots or shoes from 
coming off of buttons sewed on by the Morley machines? 

Ans. Not any that I know of. 

Cross-int. 44. If the machines were run by skilled operators could 
not the work be done at less price than fifteen cents per case and 
give the operator good wages? | 

Ans. It is pretty hard to get girls that are skilled to do it at that 
price, from the fact that girls on other kinds of machines equally 
skilled and working the same number of hours that it requires a 
girl to do on the Morley button machine eight to ten cases of seventy- 
two pairs each will make from $2.00 to $2.50 per day. 

Cross-int. 45. Your objection to the work turned out by the Mor- 
ley machines applies rather to the looks of the work, then, than to 
any unsalable quality, does it not ? 

Ans. Yes. 


Direct examination resumed: 


Int. 46. And is the looks of a boot an important or unimportant 
quality affecting its sale? | 

Ans. Well, looks has a good deal to do with its sale. 

Int. 47. Do you sell your boots to jobbers or to retailers ? 

Ans. Principally to jobbers. 
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Int. 48. Ii answer to cross-int. 30 you say, “ It wasn’t a question 
with us what we paid for the machines;” please explain, then, what 
the main question was. 

Ans. 'To get the work done. 

Int. 49. On the average, how many pairs per day were button- 
sewed on a Morley machine ? 

Ans. I should say from three hundred and sixty to four hundred 
and thirty-two pairs of fifteen buttons. 

Int. 50. Please explain what you mean in your answer to cross- 
int. 38 by the term “ waste of buttons.” 

Ans. The snapping off of one button every time the machine is 


started. 
JOHN FRANKLIN HARRIS, Jr. 


, Attest: FREEDOM HUTCHINSON, 
Special Examiner. 


139 Deposition of Mary E. Howe. 


Boston, Dec. 17, 1883. 


Direct examination by GeorGE E. Smitu, Esq., of counsel for 
defendant: 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. Mary E. Howe; twenty-eight; Lynn, Mass.; I operate a 
button machine. 

Int. 2. How long have you been engaged in operating a button- 
sewing machine, and what machines have you so operated ? 

Ans. A little over a year; a year and five months. I have oper- 
ated the Morley machine and the Lancaster machine. 

Int. 3. Where, for whom, and how long a time did you operate a 
Morley button machine? 

. Ans. In Beverly, Mass., for Seth Norwood & Co., from the last of 
July, 1882, to the first of March, 1883. 

Int. 4. Since March, 1883, where have you operated a machine, 
and whose make of machine was it? 

Ans. In Lynn, Mass.; the Lancaster machine. 

Int. 5. During the time you operated a machine for Seth Nor- 
wood & Co., as stated, how many different Morley machines did you 
use ? 

Ans. Two. 

Int. 6. From July, when you commenced, how long atime did 
you use the first machine? 

Ans. Until the first of September following. 

Int. 7. How did that first machine operate ? 

Ans. Not very good ; it. worked very bad on some of the work. 

Int. 8. On what kind of shoes did it work badly? 

Ans. Principally serge. 

Int. 9. How did it work on kid boots? 

Ans. Very fair. 

Int. 10. What was the difficulty in operating on the serge 
goods? | 
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Ans. You couldn’tregulate the tension so but what it would pucker 
the work all up. 
140 Int. 11. State whether or not you had any trouble with the 
tension in sewing on the kid boots. 

Ans. Yes, sir; I had to have my tension tight or else the machine 
would not run, and if it was tight the thread would break. 

Int. 12. Was there any trouble with the button-feeding apparatus ; 
and, if so, what? 

Ans. Yes, sir; a great deal, partly in the button not coming down 
from the button cup through the feeder, and the rest in the button 
finger not taking the buttons. 

Int. 13. After receiving the second machine in September, 1882, 
what, if any trouble, did you have with that? 

Ans. Some parts of the machine would work better than the other, 
and some about the same. 

Int. 14. How did the second machine work on serge goods ? 

Ans. No better than the first one. 

Int. 15. What part of the second machine give the most trouble? 

Ans. The tension and cast-off bar. 

Int. 16. Who attended to repairing the machine? 

Ans. Parties that the Morley Company would send from Boston. 

int. 17. Please state about how often parties were sent from Bos- 
ton to alter or repair the machines. 

Ans. Sometimes three or four times a week, and at other times 
not more than once or twice. : 

Int. 18. Please give the names, if you can, of any parties who 
came down to repair the machines. 

Ans. Mr. Morley, Mr. Bennett, and Mr. Sawtell. 

Int. 19. State whether you attempted to keep the machines in re- 
pair and operation so far as you were able. 

Ans. Yes, sir. 

Int 20. State whether or not, after sewing the buttons on each 
shve, the ends of the thread had to be fastend in any manner; and, 
if so, how. — | 

Ans. Yes, sir; they had to be fastened ; we used to pull down one 
end of the thread with a pair of pliers. 

Int. 21. State whether or not you had any trouble with the but- 
tons sewed on by the Morley machine pulling off or raveling. 

Ans. Yes, sir; a great deal. 
141 Int. 22. At what times in the process of manufacturing did 
the trouble occur? 

Ans. Sometimes my thread would break and I wouldn’t know 
anything about it until the shoe got to the vamper; then if shesaw 


_ that if any of the buttons were offshe would bring it back before she 


vamped it; ifso, I could put them on with the machine; if not, I 
would have to sew them by hand. Then I had a great deal of trouble 
with the shoes coming back from the packing-room with the buttons 
off; sometimes I have had forty or fifty pairs out of sixty to put but- 
tons on to. 

Int. 23. When were the shoes buttoned up after leaving you, and 
how many times? 
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Ans. Once after the vampers had them and after they went from 
the lasters to the packing-room, making twice in all. 

Int. 24. Did you sew the buttons on after or before the shoe was 
vamped ? 

Ans. Before. 

Int. 25. Could they be sewed on after ? 

Ans. No, sir. 

Int. 26. During the time you operated the Morley machines can 
-_ state about the average number of cases per day on each ma- 
chine ‘ 

Ans. On the first machine they averaged about four, on the sec- 
ond about six, or sixty pairs each, and about eighteen buttons to a 
pair, on an average. 

Int. 27. What was the largest number of shoes you did on either 
of said Morley machines on any one day ? 

Ans. Sixteen cases and twenty pairs of sixty pairs each. 

Int. 28. What kind of shoes were they, and how many buttons 
to the shoe? Also state, if you can, the total number of buttons 
sewed by you that day. 

Ans. Some of them were misses’, and they averaged nine hundred 
and fifty buttons to sixty pairs, and the rest were women’s, and they 
averaged one thousand and eighty buttons to sixty pairs. The 
number I sewed on was somewhere about sixteen thousand eight 

hundred buttons; a few over; I dun’t know just how many. 
142 Int. 29. Please state how you happened to do se large a 

day’s work and how many hours you were employed in 
doing it. 

yo My machine had been out of order four days and I had 
all this work waiting for me. I was about ten hours and three- 
quarters doing the day’s work. 

Int. 30. Since March, 1883, have you been continually employed 
operating the Lancaster machine ? 

Ans. Yes, sir. 

Int. 31. Have you operated more than one at different times; if 
so, how many ? 

Ans. Yes, sir; I can’t tell just exactly ; I have run two or three 
different ones in the office and one now at Mr. Bridgham’s. 

Int. 32. How have those machines operated, or what trouble, if 
any, have you had with them? 

Ans. They have operated very good; we have had but very little 
trouble with them. 

Int. 33. State whether or not the tension of the Lancaster ma- 
chinee has troubled you and whether you can sew buttons on serge 
goods with them. 

Ans. We have had no trouble with the tension and we can sew 
buttons on serge goods as well as any other. 

Int. 34. Can you state the average number of pairs or cases 
which you have sewed on per day by the Lancaster machine? If 
so, state. , 

Ans. I can; about eight, I think. 
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Int. 35. What is the largest day’s work you have done on the 
Lancaster machine ? 

Ans. Seventeen cases and twenty-four pairs—sixty-pair cases. 

Int. 36. What kind or size of boots were they, and what was the 
total number of buttons sewed, if you can tell, and how many hours 


_ were you employed ? 


Ans. Women’s shoes ; the total: number was nearly twenty-three 
thousand. I worked nine hours and twenty minutes. 
Int. 37. Give the circumstances of your doing that day’s work. 
Ans. We had a plenty of work in the office, and for two days be- 
fore I had done fifteen cases each day, and that day I didn’t think 
anything about my day’s work till about the middle of 
143 __ the forenoon, and then I thought I would try and see what I 
could do, as my work was going very good; and then at 
night I got my work to see how much I had done and found that 
I had done the seventeen cases and twenty-four pairs. 
Int. 38. Which machine, the Lancaster or Morley, is operated the 
more easily ? 
Ans. The Lancaster. . 
Int. 39. With your experience operating both machines and with 
plenty of work in both cases, please state how many cases you can 
do on the Lancaster machine as quickly and easily as you can do six 
on the Morley. 
Ans. I think I could do about ten. 


Cross-examination by AmBRosE Eastman, Esq., of counsel 
for complainants : 


Cross-int. 40. Had you been employed in sewing buttons on boots 
by hand before operating the Morley machine ? 

Ans. No, sir. 

Cross-int. 41. What had been your employment ? 

Ans. Vamping shoes. 

Cross-int. 42. You had had, then, no experience in button sewing, 
but took up this as a new business, did you not ? 

Ans. Yes, sir. 

Cross-int. 43. Do you. know what is the average work done per 
day by an operator sewing buttons by hand? 

Ans. I think about ninety pairs. 
Oo gegg 44, Who was your instructor on the machine, and how 
ong 

Ans. A Miss Dennett. I don’t know her first name. One. day 
and one-half. : 

Cross-int. 45. How long had you been in the employ of Norwood 
& Co. before taking up this work on the Morley machine ? 

Ans. A little over one month. 

Cross-int. 46. What was the occasion of your leaving them ? 

Ans. Because I let myself to the other button company and had 

a better situation than I had there. 
144 Cross-int. 47. At what rate were you paid by Norwood & 
Co. for work on the machine ? 
Ans. Twenty cents for sixty pairs of boots. 
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es 48. At what rate did they pay for button sewing on by 
vand % 

Ans. Seventy-five cents for sixty pairs. 

Cross-int. 49. Are they still running the machine? 

Ans. I think they are. 

Cross-int. 50. Did you keep any memorandum of the average 
number of pairs done on the Morley machine per day? 

Ans. No, sir. 

; Cross-int. 51. Didn’t vou average more than four or six cases per 
ay ? 

Ans. No, sir; I think not. 

Cross-int. 52. Referring to your seventeenth answer, ean you re- 
member any week in which anybody came from Boston four times 
to repair the machine ? 

Ans. I can remember distinctly one week when three came, and 
I telephoned for some one to come, and the machine was out of order 
the fourth day because no one came. 

Cross-int. 53. What week was that or what month ? 

Ans. I don’t remember just what week it was. I can’t tell ex- 
actly the month. I think it was in November or December, but I 
am not certain. 

Cross-int. 54. Referring again to the seventeenth question, do you 
mean to state that some one was sent from Boston to repair the 
machine every single week that you ran it? 

Ans. No, sir; not every week. 

Cross-int. 55. Were there not a good many weeks when no one 
came to repair it? 

Ans. There were but very few. 

Cross-int. 56. Did it ever occur to you that a part of the trouble 
might be due to the inexperience of the operator ? 

Ans. No, sir; I made it a point in my business to study the 
machine thoroughly. 

Cross-int. 57. Referring to your twenty-second answer, when 
145 shoes were returned by the vamper and you sewed them on 
by the machine how many buttons would be off? 

Ans. Sometimes two or three and at other times not but one, 
according to when the thread broke. 

Cross-int. 58. The loss of a single button did not necessarily loosen 
the rest, did it? 

Ans. It did if the thread was broken or if it started at the top. 

Cross-int. 59. Did not the shoes come back to you at times with 
the thread broken midway of the shoe without loosening more than 
a singie button ? 

Ans. No, sir; every button below where it was broken would come 
off. 
Cross-int. 60. Without your pulling the thread ? 

Ans. Yes, sir. 

Cross-int. 61. How about those above the break ? 

Ans. Those above the break were all right, because you cannot 
ravel a chain stitch the wrong way, above. 

Cross-int. 62. Your production of four to six cases per day on the 


108 THE MORLEY SEWING MACHINE CO. ET AL. VS. 


machine was in spite of these occasional failures of the buttons, was 
it not? 
Ans. Yes, sir. 


Cross-int. 63. The price paid for sewing buttons on shoes upon the 


Morley machine by Norwood & Co. while you operated it was twenty 
cents per case, as against hand sewing at seventy-five cents, was it 
not? 

Ans. Yes, sir; just for sewing the buttons on. 


Direct examination resumed: 


Int. 64. State whether or not there were other elements of cost to 
the manufacturer in using the Morley machine beside the twenty 
cents per case paid the operator. 


(Objected to by counsel for plaintiffs because the witness has not 
qualified herself as an expert in the matter of manufacturing boots 
and shoes.) 


Ans. Yes, sir; there were a great many. 
Int. 65. Which takesthe more thread or buttons, sewing by hand 
or by the Morley machine? 
146 Ans. The Morley machine; both thread and buttons. 
Int. 66. Who operated the first Morley machine in Nor- 

wood’s factory before you commenced ? 

Ans. Miss Addie Peabody. 

Int. 67. How did she get along with it, if you know? 

Ans. She couldn’t get alung with it,and had to give it up. 


MARY E. HOWE. 
Attest: FREEDOM HUTCHINSON, 
Special Examiner. 


Deposition of Katie F. Flynn. 
Boston, Mass., Dec. 31, 1883. 


Direct examination by GrorGE E. Situ, Esq., of counsel for 
defendant : 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. Katie F. Flynn; thirty-three years old. I reside in Lynn, 
Mass. My husband’s name is Morris Flynn. I have charge of his 
stitching-room of boots and shoes. 

Int. 2. What business does your husband do ? 

Ans. He manufactures boots and shoes. 

Int. 3. Please state about the yearly amount or value of boots and 
shoes manufactured by him. 

Ans. About $110,000 a year. 

Int. 4. For how many years have you been in charge of his stitch- 
ing-room, and for how long a time prior thereto have you been en- 
gaged in making boots or shoes? 

Ans. I think about five years; about a year prior to that time I 
was engaged in the business. 
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Int. 5. Have you ever used in your husband’s stitching-room any 
machine for sewing buttons on boots: and, if so, what machine ? 

Ans. I have used the Morley machine. 

— 6. How many of the Morley machines have you used, and 
when ? 

Ans. Two machines. The first one I used about August and Sep- 
tember, about six weeks, in 1882; the second was exchanged for 
that in October, 1883. I stitched about four cases of shoes on that 

one. 
147 Int. 7. With whom did you make the exchange mentioned 
in your last answer, and why? 

Ans. I made the exchange with the Morley Company, because I 
couldn’t use the first one. 

Int. 8. What was supposed to be the difference, if any, between 
the two machines? 

Ans. The company stated that the second machine was the better 
machine. 

Int. 9. State whether or not you were present in the stitching-room 
while the first machine was being operated. 

Ans. I was present continually. 

Int. 10. What, if any, objections did you find to the work and 
operation of the first machine? 

Ans. If it should skip, by taking hold of the thread and pulling 
it all the buttons would come off the shoe; or, if the thread was not 
rightly fastened at the top of the boot, by pulling it all the buttons 
would come off, and if you wanted to sew them on again there would 
be four new holes in the stock, making eight holes; then the sewing 
on the buttons before it was vamped, you were not apt to get them 
on even and you could not do them after the shoe was vamped on 
that machine. You couldn’t put the buttons on so that the custom- 
ers would be suited with them, and I was obliged to go back to hand 
buttoning. 

Int. 11. What do you mean by the words “if it should skip” in 
your last answer? 

Ans. If the machine should omit to sew on a button. 

Int. 12. How often did it omit to sew on a button ? 

Ans. That is rather a hard question. Like an ordinary sewing- 
machine running along it might skip on ten pairs and then run 
along and not skip on a dozen. I should say that it would be safe 
to say that it would skip a button on every six pairs or every ten 
pairs. Of course, I don’t say that it did, but it would be safe to 
say it. 

yo 13. According to your best recollection, about how often did 
the machine skip a button ? 

Ans. I will say on every dozen pairs, because I am sure it did on 
every dozen pairs. 

Int. 13}. Do you nowsew buttonson before or after vamping? 
148 Ans. After. 

Int. 14. How do you sew your buttons on now? 
Ans. By hand. | 
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Int. 15. How many holes in the stock are usually made by sewing 
by hand? 

Ans. Two. 

Int. 16. As to the appearance of the stitch, which, in your judg- 
ment, looks better, the Morley or hand stitch, and why ? 

Ans. The hand stitch, because on the hand stitch you make but 
one line on the inside, while on the Morley machine you have three 
lines. 

Int. 17. State whether or not the thread used on the Morley 
machine is waxed and whether the wax wears off after the boot 
is finished. | 

Ans. It is gum arabic that 1s used on the machine and it is used 
wet, and when it is dry it wears off before the boot is finished. 

Int. 18. State whether it comes off on the lining, more or less. 

Ans. The wet thread is apt to soil the lining. 

Int. 19. Does your husband sell his boots to retailers or jobbers ? 

Ans. Both. 

Int. 20. What part to each, as near as you can tell? 

Ans. Five-sixths of our work goes to jobbers. 

. Int. 21. Did you have any trouble with buttons sewed on the 
Morley machine coming off after the shoe was ready to be packed ? 

Ans. Yes; there never was a case came through but what some 
of them had to be sewed on by hand. 

Int. 22. State whether or not you have ever had any buttons 
sewed on by the Lancaster or Standard machine, so called. 

Ans. Yes; I have. 

Int. 23. Where were they sewed, and have you ever had a Lan- 
caster machine in your factory ? 

Ans. They were sewed on in Mr. Sawtell’s stitching-room in Lynn. 
We have never had a Lancaster machine in the shop. 

Int. 24. Considering merely the strength and appearance of the 
stitch, which is the better, in your judgment, the Morley or the Lan- 

caster stitch ? 
149 Ans. The Lancaster. 
Int. 25. And in those particulars, how does the Lancaster 
stitch compare with hand work ? 

Ans. It is as near as you can get a stitch like hand work; it 
makes two holes in the boot, just like hand work. 

Int. 26. State whether it is as strong as hand work, the same 
quality of thread being used in both cases. 

Ans. I think it is equally as strong. 


Cross-examination by AMBRosE EastMAN, Esq., of counsel for 
complainants : 


Cross-int. 27. Has your husband’s business been a hundred and 
ten thousand dollars each year right along ? 

Ans. No; it is gradually growing up. 

Cross-int. 28. How many cases of . have been button-sewed 
— the year 1882 in your shop? 

Ans. I shouldn’t want to answer without referring to my books. 
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; Cross-int. 29. How many cases a day had buttons sewed on in 

882 ? 

Ans. An average of five cases. 

Cross-int. 30. How many pairs per day did your operator sew on 
by hand,on an average? 

Ans. About ninety pairs. 

Cross-int. 31. When vou were running the machine how many 
pairs per day could be done on the machine ? 

Ans. The operator claimed she could do ten, but I never had ten 
for her to do. 

Cross-int. 32. Was there any difficulty to the operator in doing 
the average of five cases per day on the machine? 

Ans. No, sir; she could do five cases. 

Cross-int. 33. Could she not also sew on any buttons that the ma- 
chine skipped ? 

Ans. That was done by another person. 

Cross-int. 34. What did you pay in 1882 for hand work in sewing 
on buttons? 

Ans. Eight cents a hundred. 

Cross-int. 35. How much for machine work ? 

150 Ans. I hired it done by the week. 

} Cross-int. 36. How much per case did it cost you to hire it 
one? 7 
— I should have to estimate what I paid by the week to get at 

that. 

Cross-int. 37. Please estimate and state the result. 

Ans. I should say about twenty-eight cents per case. 

Cross-int. 38. What were her weekly wages ? 

Ans. Seven and one-half dollars per week. 

Cross-int. 39. How many buttons in a case ? 

Ans. Some were child’s shoes and some women’s; in child’s shoes 
they run from nine hundred to one thousand one hundred and forty 
in a case, and the women’s shoes run from one thousand twenty to 
one thousand two hundred and forty buttons to the case. 

Cross-int. 40. Then, at twenty-eight cents per case, on the machine 
you paid the operator less than three cents per hundred for sewing 
on buttons, did you not? 

Ans. Yes; on the average. 

Cross-int. 41. When a button was skipped by the machine, the 
other buttons did not come off of themselves, did they ? 

Ans. I suppose if they were not touched at all they would not 
come off, but they have to be handled and they might come off. 

Cross-itit. 42. To get the other buttons off you have to pull the 
thread, do you not? 

Ans. Yes. 

Cross-int. 43. If the thread is properly fastened at the end and 
the thread is not pulled when it skipped a button the other buttons 
stay on, do they not? : 

Ans. I never have tried that, so I shouldn’t want to answer it. 

Cross-int. 44. Who was the operator on your machine ? 

Ans. The one I furnished was Carrie Pyne. 
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Cross-int. 45. What instruction did she have about running the 
machine? 

Ans. The Morley Company sent down an operator to tell her how 
to run the machine, and she was in the store from two to three 
weeks, I should think; I don’t know just how long. 

Cross-int. 46. Are you willing on reflection to state on oath 
151 ‘that the operator did not sew on the machine a single case of 
shoes where some buttons were not skipped ? 

Ans. Well, I know that nearly every case that came down stairs 
some buttons had to be sewed onto before they were packed. 

Cross-int. 47. While the machine was running last year did you 
make any calculation at the time of how often it skipped a button ? 

Ans. No; I can’t say I did. 

Cross-int. 48. Then your estimate, given in your tenth answer, of 
one in every dozen pairs, is one you have made since you were called 
on to testify here, is it not? 

Ans. Yes, sir. 

Cross-int. 49. Were any shoes that vou have sewed buttons onto 
by the machine sent back by the purchasers ? 

Ans. Yes; they were. 

Cross-int. 50. How many ? 

Ans. Well, I had one party send them back to show how they 
were coming —. He sent back about ten pairs to show the way 
they were buttoned. That was about all that were sent back. That 
was when the complaint was entered not to sew any more on the 
machine. 

Cross-int. 51. When were you first asked to testify in this cause? 

Ans. I was asked my opinion of it about last September; I don’t 
think I was asked to testify until October. 

Cross-int. 52. Didn’t you express your unwillingness to testify ? 

Ans. No, sir; I did not. 


Direct examination resumed: 


Int. 53. In your thirty-seventh answer, when you say the cost per 
case is about twenty-eight cents, does that include anything beside 
the wages of the operator? 

Ans. That simply includes her wages. | 

Int. 54. Are there or not other expenses in using the machine, 
which increase the cost of sewing on buttons; if so, what are they? 

Ans. Yes; there are. There is the cost of the gum arabic and the 
cost of keeping the machine in order, although that was no cost to 
me, because the company kept it in order; then there is the loss of 

buttons. 1 don’t know whether all machines were like ours 
152 ~—s or not, but there was a great loss of buttons. The motion of 
the machine would jerk the buttons from the cup onto the 
floor. : 
Int. 55. State whether or not the company charged any royalty ; 
if so, what. 
Ans. Yes; they did; I think it was twelve and a half cents per 


thousand. 
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Int. 56. Can you tell about the amount of your husband’s busi- 
ness in. 1882? 

Ans. It was between a hundred and twenty and a hundred and 
thirty thousand dollars. 

Rhye And what proportion of your boots that year were button 
ts 

Ans. About all of them. 

Int. 58. State whether or not you leased the first Morley machine 
— referred to by you; and, if yes, what did you pay for license 
ee ? 

Ans. I did, and I paid the Morley Company one hundred and 
fifty dollars for it. 


Cross-examination resumed: 


Cross-int. 59. The cost of the gum arabic used with the machine 
was the merest trifle, was it not ? 

Ans. Yes, sir. 

: Cvene-tat, 60. How many buttons do you honestly think were 
ost { 

Ans. I think there was one-third as many buttons on the floor as 
what were sewed on. 

Cross-int. 61. Were not those on the floor a good part of them 
gathered up and used? 

Ans. Some were and some were not. It all depended on my own 
energy. If I attended to it and saw they were picked up they were 
picked up. 

Cross-int. 62. How much per hundred did the buttons cost? 

Ans. Those buttons I got from the company, so I paid a different 
price for them from what I did for the others. I couldn’t estimate 
what they did cost. I think I paid fifty-eight cents per gross. 


KATIE F. FLYNN. 
Attest: FREEDOM HUTCHINSON, 
Special Examiner. 


153 Deposition of Harnden H. Jennings. 


JaNnuakRy 15, 1884. 


Direct examination by George E. Surra, Esq., of counsel for 
defendant : 


Int. 1. Have you testified before in this case; if so, when? 

Ans. I have; Oct. 30, 1883. 

Int. 2. In your answer to Int. 71 you said hand sewing cost seventy- 
two cents per:case of sixty pairs of twelve hundred buttons, and that 
the Morley machine was eighteen cents per case for labor. Will you 
now state what these figures cover by each method, and whether there 
are any other items that should be taken into account in ascertain- 
ing the relative cost of attaching the buttons to the shoes by each 
method? And, if so, state fully those items or particulars. 

Ans. In attaching buttons by hand or by machine either the 
uppers have to be marked before the buttons are sewed on, and after 

15—165 
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they are sewed on the uppers have to be buttoned and packed, and 
the seventy-two cents that I spoke of covers the whole cost by hand 
sewing ; the items for those are: Marking, fifteen cents per case ; 
buttoning and packing, fifteen cents per case, and sewing on the but- 
tons is the remaining forty-two cents. For sewing on by machine, 
fifteen cents for marking, eighteen cents for sewing on, fifteen cents 
for buttoning and packing, and the royalty of twelve cents per 
thousand buttons, which would make about fourteen and one-half 
cents per case of twelve hundred buttons, making for labor forty- 
eight cents, and for labor and royalty sixty-two and one-half cents. 

Int. 3. Then, if I understand your last answer, including the items 
of labor and the royalty specified by you, in using the Morley ma- 
chine there is a difference of nine and one-half cents per case of 
twelve hundred buttons in favor of the machine as compared with 
hand labor. Is that correct ? 

Ans. It is. 

Int. 4. Piease state whether or not there are any other items 
besides the labor and royalty above mentioned that alter the relative 
cost of sewing on buttons by hand or by the Morley machine. 

Ans. I don’t think there are any that materially alter the 

cost. 
154 Int. 5. By which method of sewing on buttons do you use 
the most thread ? 

Ans. As for that I couldn’t positively state, but I think it would 
take considerably more by machine than by hand. 

Int. 6. Looking at cross-int. 72 and answer in your deposition of 
Oct. 30, 1883, will you please state what the eighteen cents for labor 
there referred to covers ? 

_ Ans. That was the pay the operator received for operating the 
machine. 

Int. 7. And does the operator usually mark the uppers or button 
and pack them after the buttons are sewed on? 

Ans. They do not. 


Cross-examination by AMBROsE EastTMAN, Esq., of counsel for 
complainants: 


Cross-int. 8. Did you pay any specific price per case for the shoes 
_whose buttons were sewed on by the Morley machine? 

Ans. I did not. 

Cross-int. 9. Was any price fixed in your shop for the work of 
sewing on the buttons by the machine? 

Ans. There was not. 

Cross-int. 10. Then the price of eighteen cents per case for machine 
sewing was unly an arbitrary price assumed for the purpose of your 
calculation, from the question which I put at your former exami- 
nation, was it not? 

Ans. Not at all. 

Cross-int. 11. How did ha get it, then ? 

Ans. I got that from others that I knew paid that price for sew- 
ing on ee and I naturally supposed I would have to pay what 

others did. 
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Cross-int. 12. What others ? 

Ans. Other people that used the machine. I had my information 
from Mr. Warren—Charles Warren. He told me they paid eighteen 
cents for operating the machine. Mr. Warren was the Morley Com- 


pany’s agent. 
HARNDEN H. JENNINGS. 


Attest: FREEDOM HUTCHINSON, 
Special Examiner. 


155 It is stipulated that the following patents may be put in 

the case by defendant, and that official copies thereof may 
be referred to in the argument, whether the same are printed in the 
record or not. 

The list is as follows: 

United States letters patent granted to Joseph Mathison, assignor 
to himself and others, Nov. 28, 1882, No. 268,369; Nov. 28, 1882, 
No. 268,370 ; Jan. 10, 1882, 252,117. 

Jeremiah Keith, Aug. 20, 1872, No. 130,581. 

Jerome C. Taft, Dec. 7, 1875, No. 170,784. 

No. 169,433, Nov. 2, 1875, to Z. Gelinas. 

No. 194,005, Aug. 7, 1877, to E. A. Sherwood. 

No. 195,715, Oct. 2, 1877, to C. H. Kellogg. 

No. 222,837, Dec. 23, 1879, to S. L. Otis. 

No. 224,583, Feb. 17, 1880, to F. W. Clough. 

The following English patents: 

No. 2837, of A. D. 1853, to Julian Bernard. 

No. 1959, of A. D. 1854, to Samuel Frearson. 

No. 2768, of A. D. 1857, to Thomas Lowe. 

Also a certain French patent to Sieur Lecog (Emile Felix), dated 


Aug. 21, 1854, 
AMBROSE EASTMAN, 


Complainants’ Solicitor. 
GEO. E. SMITH, 
Defendant’s Solicitor. 
156 Evidence for Complainants in Reply. 


Taken pursuant to the sixty-seventh rule of the Supreme Court of 
the United States, in equity, as amended, before me, Henry Hyde 


Smith, special examiner. 
Boston, Feb. 14, 1884. 
Present: Ambrose Eastman, Esq., of counsel for complainants; 
George E. Smith, Esq., of counsel for defendant. 
Deposition of Charles A. Sinclair. 
Direct examination by AmMBrosE Eastman, Esq., of counsel 
for complainants: 


Int. 1. Please state your name, age, residence, and occupation. 
Ans. Charles A. Sinclair; thirty-five years old; Portsmouth, N. 


H.; brewer. 
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Int. 2. Do you have any official relation to the Morley Sewing 
Machine Company and to the Morley Button-Sewing Machine Com- 
pany, the complainants in this suit; if so, what is that connection 
and how long have you held it? 

Ans. I am a director and treasurer in both companies, and have 
held that connection ever since the organization of the companies. 

Int. 3. As treasurer of the Morley Button-Sewing Machine Com- 
pany what has been your duties in relation to the leasing of ma- 
chines and collecting royalties for their use ? 

Aus. I have a general supervision of the entire business of the 
company, and have to sign the leases. I have control of the em- 
ployés and look after the business generally. 

Int. 4. Who receives the license fee upon leasing machines and 
the royalties paid by lessees for the use of machines? 

Ans. I do, sir. 

Int. 5. State whether or not the books of account of the com- 
pany are kept under your supervision and subject to your constant 
Inspection. 

-Ans. They are. 

Int. 6. When did the Morley Button-Sewing Machine Com- 
pany —— the business of leasing machines and collecting roy- 

alties ? 
157 Ans. I should say about eighteen. months ago. My im- 
pression is it was in July, 1882. 

Int. 7. How many machines has the company put out since it 
began operations, as nearly as you can now recollect? 

Ans. About one hundred. 

Int. 8. How many of these are paying royalties from month to 
month at the present time ? 

Ans. From seventy to eighty. There is an apparent discrepancy 
between this answer and my previous one. I will explain. The 
quantity of work done by shoe manufacturers varies; some months 
they will average ten cases a day; others, twenty or twenty-five. 
When they do ten cases they may do the work on one machine. 
Twenty or twenty-five cases would require two or more. While we 
have about one hundred machines out, as stated in my previous 
answer, last month, in January, we only received royalties on about 
seventy-five machines. 

Int. 9. State whether or not you find an active demand among 
shoe manufacturers for the company’s machines. 

Ans. We do; we have orders on our books to-day which as yet 
we have not been able to fill. 

Int. 10. State whether or not the call for your machines has in- 
creased as they became known to the trade, and compare, if you 
have the figures in mind, the number of the machines running and 
the amount of royalties paid by the lessees in January, 1883, and 
January, 1884. 

Ans. It has. In January, 1883, we had about fifty machines run- 
ning; in January, 1884, about one hundred. The royalties paid to 
us in January, 1883, were about $350; the royalties in January, 
1884, were between $850 and $900—over $850. 3 
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Int. 11. Referring to your last answer, when you compare ma- 
chines of January, 1883, with those of January, 1884, do the numbers 
given refer to machines which you have put out or to machines 
then running in actual use? 

Ans. My answer to Int. 8 answers the question as to machines 
running in January, 1884. In 1883 I should say there were about 

fifty, possibly less. 
158 Int. 12. What class of shoe manufacturers have adopted 
and are using your machines? Name some of your principal 
lessees. 

Ans. We think they are all first-class concerns. They are known 
as first-class concerns, as good as any in the shoe business, I 
should say. Some of our principal lessees are E. & A. Mudge & Co. ; 
the Davis Shoe Company; the Destensath Shoe Company; David 
Cummings & Co.; Moody, Easterbrook & Co.; Colburn, Fuller & 
Co.; John F. Cloutman ; Jones & Shippee; Cropley, of Marblehead ; 
Munroe, of Marblehead; C. M. Lee; Hawkins, of Maine; James P. 
Phelan, of Lynn; P. Sherry; P. B. Keith; George E. Keith; I think, 
Fogg, Shaw, Taylor & Co.—I can’t remember exactly; Rogers, of 
Salem ; Martin, Clapp & French, I think, is the firm name; Seth 
Norwood, of Beverly; Burleigh & Usher; Vinton, Jenkins & Co.; 
Gardner, of Harverhill. There are a large number of others whose 
names I don’t remember. 

Int. 13. State whether or not any of your lessees have more than 
one machine. If so, please name some of those who use a larger 
number. 

Ans. The majority of them, I should say, have more than one. 
At any rate, a large number of them do. Among those having 
more than one, the Davis Shoe Company have four or five; David 
Cummings & Co., two; Hawkins, I think, two; John F. Cloutman, 
of Farmington, N. H., has four; the Portsmouth Shoe Company has 
two; Vinton & Judkins, two; Munroe and Cropley have two each, 
I should say; Rogers, of Salem, has two or three; Colburn, Fuller 
& Co. have two; and several others;-I can’t remember them all. 

Int. 14. Do you know a firm called Winslow & Rogers, of Salem? 
If yea, state whether or not the Rogers mentioned in your previous 
answers belong to that firm. 

Ans. He does. 

Int. 15. State whether any Brockton firms other than those you 
have mentioned are using your machines. 

Ans. There are a large number of manufacturers in Brockton and 
Campello; nearly all of them, if not all of them use our machines; 
but I can’t remember all of their names. 

Int. 16. State whether or not any of the Stoneham manufacturers 

other than those you have mentioned are using your machines. 
159 Ans. Yes, sir; [ remember the Stoneham Co-operative 

Shoe Company, and there are others, but I can’t remember 
their names. _ 

Int. 17. What is the rate of royalty at which your lessees pay for 
the use of the machine ? 

Ans. Twelve cents for every thousand buttons. 
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Int. 18. Do they make stated returns in writing to your com- 
pany of the amount of work done on the machines; if so, how 
often? 

Ans. Yes, sir; every month. 

Int. 19. Mention the amount of monthly royalties received by 
you from some of your lessees, naming them. 

Ans. The Davis Shoe Company ran three machines in January 
and paid us a royalty of about a dollars; the Portsmouth Shoe 
Company ran one machine and paid usa royalty of twenty-odd dol- 
lars—about twenty-five dollars, I should say; Seth Norwood, about 
twenty-six dollars, one machine; David Cummings, one machine, 
about twenty-two dollars, I think, and one about eleven. There are 

uite a number of machines paying us from twenty to thirty-five 
dollars, and more that didn’t earn as much. 

Int. 20. Taking the whole number of machines of which returns 
are made to you as running in January, 1884, and the amount of 
royalties received therefor, what is the average yield to you per ma- 
chine for that month ? 

Ans. About twelve dollars and a half per machine. There are 
two or three machines from which we haven’t had returns yet, and 
so I don’t know just how much they will yield. 

Int. 21. State whether or not Charles B..Lancaster, the defend- 
ant in this suit, has leased and is using one or more of your ma- 
chines. And, if so, what amount of monthly royalties does he pay ? 

Ans. Mr. Lancaster came to me, I should say, six or eight months 
ago and said he wanted one of our machines, but that he understood 
we were getting out an improved machine. He didn’t want to take 
a lease of the machine we then had, but if we would let him have 
it he would pay us royalty on all the work done on the machine 
until such time as we completed our new machine, when he would 
exchange and take a lease of said new machine. We let him have 
a machine on those conditions, and he has paid us a royalty of from 
fifteen to twenty dollars'a month ever since. 


160 (All of the answer above “ We let him have” objected to 
by Geo. E. Smith, Esq., of counsel for defendant.) 


Int. 22. State, if you know, how many cases of shoes a good oper- 
ator will sew buttons upon by your machine per day. 

Ans. I have known an operator to sew buttons on twelve cases a 
day for a week, or seventy-two cases in a week. An average day’s 


work is from seven to ten cases. 
Int. 23. State, if you know, what is the reputation of the Mor- 
ley machine for utility and effective work among shoe manufact- 


urers. 
(Objected to.) 
Ans. It is good. 
(Adjourned.) 


as 
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Fesruary 15, 1884. 


Int. 24. State whether or not the reputation of the machine has 
improved since the first were put out; state, also, whether any 
difficulties were found in the first machines, and whether these have 
since been remedied. State fully the circumstances relating to this 
matter. 


(Objected to.) 


Ans. The reputation of the machine has decidedly improved since 
the first were put out. We had a great deal of difficulty with our 
first machines for several reasons: Ist, there was a contract made 
with a man by the name of Secor for one hundred machines. After 
the machines were partially constructed we found that he did not 
have proper tools and facilities for making, as he had contracted to 
do, a first-class machine, but, having them so nearly completed, we 
decided to let him finish the contract. He finished quite a number 
of the machines and forwarded them to us at our office in Boston. 
We put them out among several shoe manufacturers and then our 
trouble began. After they had been running a short time we be- 
gan to get complaints. We endeavored to fix the machines and make 
them satisfactory, and soon found that the trouble was caused by 
the machines not being properly constructed. Jt caused us a great 
deal of trouble, and we were obliged to take the machines and every- 

thing pertaining to them away from Mr. Secor. We then 
161 employed the best machinist we could secure and undertook 

to reconstruct the machines. After a considerable time and 
expense we found that it was costing us more than it would to build 
new machines. We then decided to make a contract to build a lot 
of machines with some responsible and well-known machine build- 
ers. Wedid so. As the result we have a machine that gives us 
very little trouble—less, in fact, than the majority of machines in 
the shoe manufacturing. 


Cross-examination by THomas W. CLarKE, Esq., of counsel for 
defendant: 


Cross-int. 25. Have you taken in all your Secor machines? 

Ans. No, sir. As I stated in my last answer, we rebuilt and re- 
constructed the Secor machines, and they are now out and running 
very satisfactorily. 

Cross-int. 26. What class of work, if you know, are these Morley 
machines used upon—men’s work or women’s and children’s ? 

Ans. On all of them ; inostly women’s and children’s. 

Cross-int. 27. And on what grade of women’s and children’s? 

Ans. On all grades; mostly on what they call cheap and medium 
grades. Owing to its being a new invention, manufacturers were at 
first rather timid about using it on their best grades, but their ob- 
jections are fast wearing away, the work that the machine does 
being stronger than hand work. The manufacturers using the ma- 
chine are very generally using it now on their best grades. 

Cross-int. 28. Was there any change made in the form of parts 
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or in their proportion and relations from those originally put by 
Mr. Secor into the machine and the form, proportion, and relation 
of parts used in reconstructing the machine by the best machinist 
you could secure ? 

Ans. Yes, sir. The parts, as constructed by Mr. Secor, were not 
interchangeable—were not uniform in size; and, while there was 
no particular change made in form and proportions, we endeavored 
to make them, so far as we could, interchangeable, uniform in size— 
in fact, so far as we could, to construct a perfect machine. 

Cross-int. 29. When you decided to build a new lot of machines 

instead of altering the Secor machine did you have a new 
162 set of drawings and patterns or a partly new set of drawings 
and patterns made for the new machine? 

Ans. We did not have a new set of drawings made for the new 
machine. From time to time there were certain improvements 
made in our machine, which were added to the machines as they 
were being rebuilt. If I was a machinist J should know how to ex- 
press myself, but, as I am not, I hardly know how to describe these 
improvements. There was no change made in our stitch button- 
feeding device or cloth-feeding device. It was our aim, so far as 
possible, to do all that we could to lessen the expense of building 
the machine, to overcome the complications and simplify the ma- 
chine. 

Cross-int. 30. About what time did you take the machines and 
-everything pertaining to them from Mr. Secor and begin the work 
of reconstruction yourselves ? 

Ans. I can’t tell exactly; I should say about a vear ago. 

Cross-int. 31. And about how long ago was it when you began to 
build your new lot of machines by contract ? 

Ans. I should say about five months. 

Cross-int. 32. During the seven months that you were at work 
reconstructing the Secor machines these improvements to which you 
refer were nade and introduced, were they not ? 

Ans. No, sir; some of the improvements were added to the ma- 
chine at that time, but the most of them, a very large proportion, 
were not embodied in the Secor machine, so called. 


Cross-int. 33. Now, did you have to have made, for the purpose of — 


adding these improvements to the machine built by contract within 
the last five months, any new patterns or new special tools, or to 
make any alteration in the patterns and special tools which came to 
you from Secor? 

Ans. Our machine that we have to-day, which we call our new 
machine, is substantially the same as the Secor machine, or, as wé 
call it, our old machine. To that machine there have been some 
parts or pieces taken away and others added. It is os that a 
few new tools and a few patterns may have been made to facilitate 

the building of these pieces or parts, but very few, if any. 
163 Cross-int. 34. In what part of the machine, as originally 
constructed by Secor, have the alterations been made, if you 
know ? 
Ans. I don’t know. 
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Cross-int. 35. In what part of the machine, as originally con- 
structed by Secor, have alterations not been made, if you know? 

Ans. No alterations have been made in the sewing device. I 
think none in the cloth-feeding device; and we use the same button- 
feeding device; and the bed of the machine is substantially the 
same. 

Cross-int. 36. When you say in your last answer button-feedin 
device do you include all the parts in which buttons are contained, 
from the hopper to the place where they are delivered to the needle? 

Ans. Yes, sir. 

Cross-int. 37. Were the machines made by Secor the first ma- 
chines put out among the trade by your company ? 

Ans. Yes, sir. 

Cross-int. 38. Are these parts which you say have not been 
altered arranged in relation to the working point of the machine— 
that is to say, the place where thestitching on of the buttons is done— 
in the same way in the new machine as in the old machine? 

Ans. I don’t know anything at all about the mechanical construc- 
tion of the machine. As I stated in a former answer, there have 
been some parts taken from and some added to the machine. It is 
possible they may differ slightly, but [ am not familiar enough with 
the machine or haven’t sufficient knowledge of the construction of 
the machine to state wherein such difference exists, if any such differ- 
ence does exist. 

Cross-int. 39. Is it not true that the stitch made by the old ma- 
chine was so made as to have two distinct stitches, one short and 
one long, between the buttons, while the stitch made by the new 
machine gives only one long stitch between the buttons? 

Ans. The stitch made on our new machine is made with the same 
mechanism as our old stitch precisely, with this exception, there 
has been a small piece added to one of the parts of our machine—I 
think to the presser-foot or cloth-feeding device, | am not sure 

which, and it may not be to either, but to some part of the 
164. = machine—which we call a thread carrier; it is a very small 

and simple device, but it enables us to carry both threads 
through the eve of the button instead of one outside, which you re- 
fer to as the short stitch. 

Cross-int. 40. Hasn’t the arrangement for transferring the buttons 
from the end of the chute to the place of the path of the needle been 
changed so as to make the path of the button as it is transferred 
from the end of the chute to the stitching place a circular instead of 
a spiral or helical are, as in the old machine? 

Ans. I don’t know. 

Cross-int. 41. Hasn’t the relative position of the end of the button 
chute and the place where the needles play up and down been 
changed in the new machine so as to bring them nearer together 
than in the old machine and in different relative positions in refer- 
ence to the line of cloth feed or the line in which the cloth runs? 

Ans. I am not positive, but I shoulti say there has been some 
change, and that they may have been brought nearer together. 

Cross-int. 42. How many of the machines which made returns to 
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you for January, 1884, were of the kind which you call the new 
machines ? 

Ans. We have about a hundred machines out, and I should say 
that there were fifteen or twenty of our new machines among the 
number on which we received a royalty. 

Cross-int. 43. Do the new machines make larger returns of roy- 
alty than the old machines? 

Ans. No, sir; notas large, for the reason that in putting both 
threads through the eye of the button we cannot speed it as high ; 
consequently cannot sew on as many buttons with the new machine 
as with the old machine. 

Cross-int. 44. Out of the hundred machines which you had out 
in January, how many of them did not pay any royalty or return 
any work ? 

Ans. I should say about twenty-five or thirty machines. The 
reason of the larger proportion of these twenty-five or thirty machines 
not returning a royalty was because the factories where they have 
two or more machines were not doing work enough to keep them 
all running. For instance, the Davis Shoe Company have four 

machines. They were not running up to their full capacity ; 
165 consequently did not use but three of their machines. The 

Portsmouth Shoe Company have two machines, but for the 
same reasons run only oneof them. David Cummings & Co., ditto; 
Munroe, ditto; Cropley, ditto; Vinton & Jenkins, ditto. I haveno 
doubt there are other instances, but these are all I recall at present. 
Quite a number of large manufactories have extra machines, in case 
one should break down or get out of order. I presume this is the 
case In some instances with our machine. 

Cross-int. 45. How many new machines altogether were built for 
you under the contract with “some responsible and well-known 
machine builder ? ” 

Ans. About fifty. | 

Cross-int. 46. Do you know whether or not during the month of 
January the Davis Shoe Company had a considerable part of the 
button sewing on their best work done on the Lancaster machine ? 

Ans. I wasn’t aware of that fact. 

Cross-int. 47. Have you a system of inspection by which you 
ascertain the accuracy of the manufacturers’ returns made to you ? 

Ans. We have a system, but, as we deal only with reputable con- 
cerns, we have never had any occasion to use it. We take the re- 
turns as they make them every month without any question. 

Cross-int. 48. Have Harris & Co., of Marblehead, any of your 
machines; and, if so, how many ? 

Ans. They have four or five, I think. 

Cross-int. 49. Have they made any returns for the use of the ma- 
chines within the past three months ? : 

Ans. No, sir. 

Cross-int. 50. Are there any Lynn manufacturers having your 
machines for which they have not made returns within the last three 
months ? 

Ans. I think there is one. 
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Cross-int. 51. Who is that ? 
Ans. Morris Flynn. 
Cross-int. 52. How is it about Mr. Connor, of Lynn? 
Ans. I couldn’t tell you. 
Cross-int. 53. How many machines have you in Lynn, as far as 
you now remember? 
166 Ans. I should say six or eight. 
Cross-int. 54. This machine that Mr. Lancaster took kas 
not been changed since he took it, has it? 


Ans. It bas not, to my knowledge. 
CHAS. A. SINCLAIR. 


Attest: HENRY HYDE SMITH, 
Special Examiner. 


Deposition of Henry A. Chapin. 
Boston, February 13, 1884. 


Direct examination by Amprose Eastman, Esq., of counsel 
for complainants: 


Int. 1. Have you examined a certain patent for an improvement 
in machines for securing buttons to cards, issued by the United 
States Patent Office to Samuel L? Otis Dec. 23, 1879, No. 222,837 ? 

Ans. I have examined said patent. 

Int. 2. State whether or not the invention described in said patent 
embodies any of the combinations claimed in the Morley patent 
No. 236,350, upon which the present suit is brought. Give in full 
your reasons for any opinion you may express. 

Ans. I do not find in said patent to Otis the combinations of 
mechanism described and claimed in the said Morley patent, for the 
reason that there is not described or shown in the Otis patent any 
button-feeding mechanism; neither does it describe or show any- 
thing which may be properly called sewing devices. It is true that 
in said patent devices called needles, which consist of hooks, are 
employed to draw thread down through two holes in flat buttons 
and through a card in which the buttons lie, and, after having so 
drawn the thread, it is said that cutters operate to sever the thread 
between the different buttons; therefore no stitch is formed, and 
that the ends of the thread are pasted against the under side of the 
card to secure the button upon the latter. 

Int. 3. Have you examined and are you acquainted with United 
States letters patent for a machine for attaching buttons to sale 
cards, dated Feb. 17, 1880, numbered 224,583, granted to Francis 

W. Clough ? 
167 Ans. I have examined and am acquainted with the letters 
patent granted to Clough, mentioned in the question. 

Int. 4. Were you the solicitor who drafted the application and the 
specifications describing the invention named in the Clough patent? 

Ans. I was. 

Int. 5. State whether or not the inventions described in said 
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‘ Clough patent, in your opinion, embody any of the inventions or 
| combinations which are described and claimed in the Morley patent, 
No. 236,350, upon which the present suit is brought. State fully 
your reasons or any opinions which you may express in your an- 

swer to this interrogatory. 

Ans. The said patent to Clough does not embody the invention 
described and claimed in the said patent to Morley, because in this 
machine there are no sewing devices. It isa machine for making 
wire staples and passing them through the holes in flat buttons after 
said buttons have been placed on a card and clinching the ends of 
the staple under the card to secure the buttons to the latter. The 
buttons are supplied to this machine one by one by the operator, 
and are not taken from any hopper, for there is none shown in the 
poe After the button ee een placed upon the machine as I 

ave suid an arm having a reciprocating rotary motion engages 
with the button and swings it to a position on the card under two 
perforating needles, which pass through the holes of the button 
and the card underneath it, preparing holes for the legs of the before- 
mentioned staple to pass through. 

| Int. 6. Have you examined United States letters patent issued to 
| Emmett A. Sherwood for improvement in machinery for feeding and 
attaching buttons, dated Aug. 7, 1877, numbered 194,005? If so, 
‘a please state whether or not, send sya opinion, the inventions described 
and claimed in said Sherw patent embody any of the inventions 
or combinations described and claimed in said Morley patent, No. 
236,350, upon which the present suit is brought. Please state fully 
your reasons for any opinion which you shall express in your answer 
to this question. j 
Ans. I have examined and understand the patent to Sherwood j 
mentioned in your question, which patent shows and de- i 
168 scribes an apparatus fur conveying shank buttons from a 
hopper down to devices at the end of a chute one by one asa 
foot treadle is operated by the operator and a button receptacle at 
the lower end of the chute to hold the button with its shank in a | 
vertical position, ready to be sewed onto any fabric that may be 
held onto the button, by a needle and thread in the hands of the 
operator. There are no sewing devices shown in the patent; hence | 
I do not think that it embodies the invention described and claimed \ 
in the Morley patent. 
Int. 7. Have you examined and do you understand United States \ 
letters patent dated Nov. 2, 1875, No. 169,433, issued to Zoel Gelinas, pe 
: assignor to Goldthwaites, for an improvement in button-feeding de- 
Be vices? If so, please state whether or not the invention described 
: and claimed in said Gelinas’ patent embodies any of the inventions 
a or combinations described and claimed in said Morley patent, No. 
Eo 236,350, upon which this suit is brought. Please state fully your 
i. reasons for any opinion you may express, showing the resemblance, 
BE if any, and differences between said Gelinas’ invention and the in- 
“Sl vention described in said Morley patent. 
a Ans. I have examined and understand the invention to Gelinas 
ee mentioned in the question, which patent mentions and describes a = 
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machine for taking from a hopper and placing in certain positions 
flat buttons, through which are the usual thread holes. There are 
no sewing devices shown in the patent; hence I do not think that 
said patent embodies the invention described and claimed in said 
Morley patent. The Morley machine employs a hopper, and there 
is a bopper shown in the patent to Gelinas. In that respect there 
is a slight resemblance, but otherwise the Gelinas device is a radi- 
eally different construction and for a different purpose from that 
embodied in the Morley patent. 

Int. 8. Have you examined and do you understand United States 
letters patent granted to Charles H. Kellogg for improvement in 
machinery for attaching buttons to cards, dated Oct. 2, 1877, No. 
195,715? If so, please state whether or not the inventions described 
and eluimed in said Kellogg patent embody any of the inventions 
or combinations described and claimed in the Morley patent, No. 
236,350, upon which the present suit is brought. Please state fully 

your reasons for any opinion which ‘you may express in your 
169 answer to this interrogatory, pointing out the resemblance, 
if any, and the difference between the two said inventions. 

Ans. I have examined and understand the said patent to Kellogg, 
mentioned in the question, which shows and describes a machine for 
attaching flat buttons to a card by wire staples. This machine is 
so with perforating needles to perforate the card and make 
1oles through which the staple passes. I do not find any sewing 
devices described or shown in said patent. The buttons are sup- 
plied to the card by being placed carefully, the right side up, ontoa 
chute, from whience they slide into position, from which they are 
taken onto the card. Owing to the difference in the button-supply- 
ing devices shown in this patent from those employed in the Morley 
patent and the absence of sewing devices in the ‘Kellogg patent, I 
do not think that the said patent to Kellogg embodies the invention 
described and claimed in the Morley patent. 

Int. 9. Have you examined and do you understand English 
letters patent numbered 2837, of 1853, taken out by Julian Ber- 
nard, for sewing machines? If so, please state whether or not the 
inventions described in the specification of said Bernard embody 
any of the inventions or combinations described in said Morley 
patent, No. 236,350. Please siate fully your reasons for any opinion 
you may express in answer to this question, pointing out resem- 
blances and differences, as in your previous answers. 

Ans. I have examined and understand said patent to Bernard, 
so far as it relates to means for sewing buttons onto materials or 
garments, the patentee saying that it relates, among other things, 
“to an improved arrangement or construction of mechanism for 
stitching or securing buttons or other fastenings to garments and to 
various materials.” The patent shows sewing-machine devices, but 
dves not show or describe any means for automatically feeding but- 
tons to the sewing devices, but it describes a manner of placing a 
flat button by hand upon material on the machine, holding it there 
by a clamp and then sewing it on. Since this patent does not show 
in combination with sewing devices any means for automatically 
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feeding buttons to the latter, I do not think it contains the inven- 

tion described and claimed in said Morley patent. 
170 Int.10. Have you examined and do you understand English 

letters patent numbered 2768, of 1857, taken out by Thomas 
Lowe? If so, please state whether or not the inventions described in 
the specification of said Lowe embody any of the inventions or . 
combinations described in said Morley patent, No. 236,350. Please 
state fully your reasons for any opinion you may express in answer 
to this question, pointing out resemblances and differences, as in your 
previous answers. 

Ans. I have examined and understand said patent to Lowe, which 
is for “ feeding screws, blanks, and other articles to turning, nicking, 
and worming lathes.” The said patent neither shows nor makes 
any mention of any sewing devices, nor of any buttons, nor of any 
means for handling buttons, but the subject of said patent is simply 
devices for conveying screw blanks to devices for manipulating them 
in the process of finishing the same. Certain devices are shown in 
the patent for receiving the blanks from the feeding devices, but the 
inventor says his “invention only relates to the feeding of blanks 
and other articles to the machines in which they are to be operated 
upon.” Since said patent makes no reference to any button feeding 
or sewing devices whatever, I do not think that it embodies the in- 
vention described and elaimed in said Morley patent. 

Int. 11. Have you examined and do you understand the French 
patent — Lecoq, dated Aug. 21,1854? Ifso, please state whether or 
not the inventions described in said Lecog patent embody the in- 
ventions described and claimed in said Morley patent, No. 236,350. 
State fully your reasons for any opinion which you may express in 
answer to this question, and point out any resemblances and differ- 
ences between the two patents, as in your previous answers. 

Ans. I have not the said Lecoq patent before me, but I exam- 
ined said patent several months ago, and, as | remember its subject- 
matter, I think I then understood it to be a device for receiving 
in a tubular holder metallic blanks, which were fed from said holder 
to some sort of embossing and engraving devices. There was not, 
as I remember, any sewing devices described or shown in that patent, 
hor was any mention made, as I remember, of any buttons or of any 

devices for handling buttons. In the absence from said | 
171 patent of any reference to sewing devices or button-feeding 
devices, I do not think that it embodies theinvention described 


and claimed in-the said patent to Morley. as 
ed 
Cross-examination by GrorGeE E. Smita, Esq., of counsel for . 
defendant: 


Cross-int. 12. Suppose a machine to have a mechanism for feed- 
ing buttons which are not shank buttons to a position where they 
can be, one at a time, operated upon by a needle and thread to 
secure them to a fabric, said buttons, which are not shank buttons, 
being buttons with two holes side by side in a disc; and suppose | 
this machine to have means for feeding the fabric along to properly ~e 


yaa ee hie a 
“ > eh RR Ea a eet neem 


CHARLES B. LANCASTER. 127 


space the buttons thereon, as I understand you, the fact that the 
buttons were not shank buttons would not make, in your opinion, a 
mechauical difference between such machine and the machine of 
the Morley patent; am I correct? 

Ans. The question, I believe, assumes some statement to have 
been made by me which I awn not aware of making. I believe I 
have not stated yea or nay as to the question as to the mechanical 
difference between two machines, in relation to the Morley patent, 
whether one operated a flat buttun and the other a shank button. 
Before stating what such mechanical difference might be I should 
prefer to make such statement upon something more tangible than 
a supposition. Buttons of disc shape, having two holes through 
them, can be secured to a card or other similar thing by needles, or 
something performing some part of the function of needles, and a 
piece of thread, which thread does not form a continuous stitch or a 
continuous line of stitches, The part of the question which says, 
“when they can be one at a time operated on by a needle and 
thread to secure them to a fabric,” Iam not sure about the mean- 
ing of it. It may mean to séw them on, and it may mean to draw 
the threads through and secure the ends under the card or fabric. 

Cross-int. 13. Do you’ consider that the thing to which the but- 
tons are secured, whether it be a card or a fabric other than a card, 
constitutes a distinguishable mechanical difference between the con- 
trivance of the Morley patent and other mechanical contrivances 

not within the Morley patent? 
172 Ans. I don’t understand that the uses of the contrivances 

of the Morley patent are limited to any particular kind of 
fabric or material which is adapted to be operated upon by a sewing 
machine and have buttons sewed on to. Ordinarily, it is fair to 
suppose that a good mechanic in building a machine to attach but- 
_ tons to paper would adapt it to that work, and, if to leather, to that 
work. Whatever mechanical difference there might be would be 
the mechanical difference which is required by the machine which 
had the work to do. 

Cross-int. 14. Would you be kind enough to tell me whether all 
the verbiage of your last answer means yes to the question or 
whether all the same verbiage means no to the question ? 

Ans. I am hardly able to see how the insertion of a card or a 
piece of leather or a piece of cloth into a sewing machine can con- 
stitute a distin uishable mechanical difference in the machine from 
any other machine. 

Cross-int. 15. Then the answer to Int. 13 is no, is it? 

Ans. I did not say so. 

Cross-int. 16. Then it is yes, is it? 

Ans. Neither did I answer unqualifiedly yes or qualifiedly; but 
I did answer the question in my two preceding answers to the best 
of my ability, as I understand the question. 

Cross-int. 17. Then it is your best notion that you cannot tell 
without a speech whether you do consider or you don’t consider the 

things — of in cross-int. 13 to be true or false, is it? 
' Ans. The way the Int. 13 is framed compels me to answer the 
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question as I did in my answer to that interrogatory and to Int. 14. 
That is the best answer I can give the way the question is put. 

Cross-int. 18. You can’t tell us, then, by yes or no what your pres- 
ent consideration of the subject-matter of Int. 13 is? 

Ans. I do not wish to answer Int. 13 in its present form otherwise 
than I have already answered. 

Cross-int. 19. Please now answer the last cross-int., 18, as to your 
ability and not your desire, for the question was can and not will. 

Ans. The answers that I have given to Int. 13 are the best I am 

able to give, the way the question is drawn. 
173 Cross-int. 20. Can you tell me, and if you can tell me, will 
you tell me, whether you consider the difference between 
shank buttons and dise buttons with holes in them as the things to 
be sewed on to be mechanical distinctions in a button-sewing ma- 
chine? 

Ans. There undoubtedly would have to be a distinctive mechan- 
ical difference between two machines, one of which was for feeding 
and sewing disc buttons onto a fabric, and the other of which was 
for feeding and sewing shank buttons onto a fabric; the difference 
would lie largely in means for handling and feeding the buttons ; 
also the sewing devices for flat buttons would evidently have to be 
different froin those used for sewing on shank buttons. 

Cross-int. 21. The sewing devices for shank buttons would neces- 
sarily be such as could pass a thread through the eye of the button 
and the fabric and through the space outside of the shank of the 
button and through the fabric, wouldn’t they? By shank I mean 
the wire by which the button is fastened on, and by eye I mean the 
space surrounded by the shank. 

Ans. That is the ordinary way by which a stitch is made in sew- 
ing on a shank button. 

Cross-int. 22. Isn’t it the necessary way ? : 

Ans. The shank button is made to have the stitch made in that 
way—that is, the shank button to which I suppose allusion is made 
in the question. 

Cross-int. 23. Now, isn’t it necessary, in a machine for sewing on 
disc buttons with two holes in them, to have the thread go through 
the fabric and through one of the holes and then across the partition 
that separates that hole from the other one and then through the 
other hole and through the fabric again ? 

Ans. If the machine does sew on a disc button the thread would 
run through the fabric and over the button in the manner described 
in the question; but the question leaves the button not sewed on, 
for it contemplates both ends of the thread stopping beneath the 
fabric, as I understand the question. 

Cross-int. 24. Do you consider it important and a mechanical dis- 
tinction that the thread or fastening of buttons to fabrics should 

form a continuous stitch or a continuous line of stitches ? 
174 Ans. What is meant by a “ mechanical distinction ?” 
Cross-int. 25. Do you consider it important that the thread 
which fastens the buttons should form a continuous stitch ? 
Ans. When buttons are sewed on by hand, no; but, for conven- 
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lence and rapidity of manipulation, when they are sewed on by a 
ov it would not be convenient to cut the thread between the 
uttons. 

Cross-int. 26. So that, whether the thread between the buttons is 
necessary to hold them on or a mere convenient incident of sewing, 
if it be a machine that sews the buttons on, there is no distinction 
that amounts to a mechanical difference, while, if the work be done 
by hand, there is a distinction; do I get you correctly ? 

Ans. I did not say that there was no mechanical distinction 
between different forms of stitches or different methods of running 
the thread as done by different mechanical devices for sewing on 
buttons. The way that thread runs between some mechanically 
sewed on buttons does not uid in securing the button against strain 
between the button and the fabric.as much as other ways of placing 
the thread between the buttons. A thread can be run between the 
buttons which will take a broad bearing on the fabric, and one can 
be run which will take a single line bearing on the fabric. The 
mechanical difference between the two lies mainly in the difference 
in the strength of the button attachment under the two conditions. 

Cross-int. 27. And if the button attachment, where there was a 
single thread between the buttons, was stronger than where there 
were three threads between the buttons there would be considerable 
mechanical difference, wouldn’t there? 

Ans. If a single thread is stronger than three the difference would 
lie in the difference of strength. I stated in my previous answer 
that a thread—and when I say a thread I mean the thread between 
the buttons—could be made to take a bruvad bearing; such a broad 
bearing lessens the tendency of the thread to tear out the fabric. 


HENRY A. CHAPIN. 
Attest: HENRY HYDE SMITH, 
Special Examiner. 


175 Further Evidence for Defendant. 


Taken pursuant to the sixty-seventh rule of the Supreme Court of 
the United States, in equity, as amended, before me, Freedom 
Hutchinson, special examiner. 

Boston, May 10, 1884. 


Present: Ambrose Eastman, Esq., of counsel for complainants ; 
J. E. Maynadier, Esq., and George E. Smith, Esq., of counsel for 
defendant. 


Deposition of Albert H. Sawtell. 


Direct examination by Gro. E. Smirn, Esq., of counsel for 
defendant: 


Int. 1. Have you previously been sworn and testified in this 


cause ? 
Ans. I have. 
Int. 2. Have you since the 14th of February, 1884, visited the 


17—165 


. 130 TIIE MORLEY SEWING MACHINE CO. ET AL. Vs. 


shoe manufactories in the city of Brockton? And, if so, state when, 
and how many manufactories you visited in said city. 


(Objected to by counsel for complainants as irrelevant and not in 
rebuttal.) 


Ans. I have; on Feb. 18th and 19th I visited eighty-four mann- 
factories in Brockton. 

Int. 3. In each of those manufactories, state whether or not you 
a into the room where buttons were stitched on the boots or 
shoes. 


(Same objection as to No. 2.) | 


Ans. I did. ; 
Int. 4. Will you read Int. 15 and answer thereto in the deposition 
of ‘Chasles A. Sinclair and state whether or not you found, 
176 as therein stated, that nearly all of the manufacturers used 


the Morley button-sewing machine for sewing on their 
buttons. 


(Objected to as irrelevant.) 


Ans. I will. I did not find it so. 
Int. 5. How many of the eighty-four manufacturers whose shops 


you visited had the Morley button machine, and how many machines 
in all did you find? 


(Same objection as to No. 2.) 


Ans. I found nine manufacturers, using eleven machines. 


Int. 6. State whether or not those nine manufacturers sewed all 
their buttons on by machines. 


(Same objection as to No. 2.) 
Ans. As far as I know, they did. 
Int. 7. Please state the amount of business done by some of the 


other manufacturers not using the Morley machine as compared 
with the nine who did use it. 


(Same objection as to No. 2.) 


Ans. I think there are as many others as large that are sewing 
their buttons by hand. 


Int. 8. How many shoe manufacturers are there in the city of 
Lynn? 
(Same objection as to No. 2.) 


Ans. About two hundred. 


Int. 9. About how many of them do work enough to employ one 
or more button-sewing machines ? 


(Same objection as to No. 2.) 


Ans. About one hundred. 


Int..10. State how many now use the Morley machine, if you 
know, and name them. 
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(Same objection as to No. 2.) 


Ans. I think there are only three—the Davis Shoe Company, James 
Phelan, and E. W. & C. F. Mower. 

Int. 11. Since Feb. 14, 1884, when Mr. Sinclair testified, do you 
know whether any manufacturers using the Morley machine have 
given them up or ceased to use them and have been using the Lan- 
caster machine in place thereof? 


(Same objection as to No. 2.) 


177 Ans. They have two in Lynn. Patrick P. Sherry has taken 

out a Morley machine and put in a Lancaster; V. K. & A. 

H. Jones have done the same; David Cummings & Co., South Ber- 

wick, Maine, have taken out a Morley and put in a Lancaster; Boyd, 
Corey & Co., Marlboro’, Mass., have done the same. 

Int. 12. When did you first begin to put out the Lancaster ma- 


chines among manufacturers ? 
(Same objection as to No. 2.) 


Ans. Oct. 30, 1883. 
Int. 13. How many have since been put out in Lynn, and how 


many in other places ? 
(Same objection as to No. 2.) 
Ans. Twenty-five in Lynn and five in other places. 


Int. 14. What is the initial license fee and the royalty paid by 
manufacturers for the Lancaster machine ? 


(Same objection as to No. 2.) 


Ans. The license fee is $150, and twelve cents per thousand but- 


tons for all buttons sewed on. 
Int. 15. State whether or not any manufacturer who has com- 


menced to use the Lancaster machine has given it up. 
(Same objection as to No. 2.) 


Ans. They have not. 
Int. 16. State, if you know, what is the reputation of the Morley 


machine for utility and effective work among shoe manufacturers ? 
(Objected to as irrelevant.) 


Ans. It is not good. 
Int. 17. State, if you know, what is the reputation of the Lancas- 


ter machine for utility and effective work among shoe manufact- 
urers. 
(Same objection as to No. 2.) 


Ans. It is good. 
Int. 18. State whether or not you have on your books any orders 


for more Lancaster machines. 
(Objected to as irrelevant.) | 
Ans. We have quite a large number. 
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Int. 19. State whether or not more are being built. 
(Same objection as to No. 2.) 


178 A. There are. 

Int. 20. State whether or not your business now calls you 
among shoe manufacturers, and whether it did formerly, when you 
were in the employ of the Morley Company. 

Ans. It does now and did when in the employ of the Morley 
Company. 
(Same objection as to No. 2.) 


Int. 21. Will you please give what, in your opinion, are the chief 
reasons that make the Lancaster machine preferred by manufact- 
urers to the Morley machine, disregarding all details of construc- 
tion, but fully explain the operation of both machines ? 


(Objected to as assuming what is not proved by the evidence, that 
the Lancaster machine is preferred by manufacturers to the Morley 
machine; also as having been gone into on the direct examination 
of this witness, as irrelevant and not in rebuttal.) 


Ans. I will. First, the stitch. The Morley stitch is wholly dif- . 


ferent from the Lancaster. The Morley machine makes four holes 
through the fabric, showing two stitches crosswise to the line of 
buttons, underneath showing two lines of thread, which makes the 
work look very bad, and, in my opinion, the Morley machine can 
never compete with hand sewing, as it uses double the amount of 
thread used by hand, and the raveling out of the stitch is a serious 
objection to manufacturers. The Lancaster machine makes only two 
holes through the fabric, the same as in hand sewing, showing a neat 
and uniform line of fastening parallel with the line of buttons, 
underneath showing a single line of thread, the same in appearance 
as hand sewing, only neater and more uniform. 

Second, feeding the buttons to the needle. Morley’s plan is tak- 
ing the button from the mouth of the trough by means of mechan- 
ism, conveying and holding the same in proper relation to the 
needle. Lancaster’s plan is wholly unlike Morley’s, as on the first 


motion of the needle it passes down directly through the shank of | 


the button while it remains in the mouth of the trough, taking it 
from the same without the aid of any button finger or other device 
for removing or holding the same. 

Third, feeding the fabric. Morley’s plan is to first make a stay 

stitch to anchor the thread in the fabric, then to feed a short 
179 = feed, making another stitch through the button ; then feed- 

ing a long feed, then making another stay stitch, then a short 
feed through the button, and so on, making a long and short stitch 
to each button. 

Lancasters plan is, on the first motion of the needle, to pass it di- 
rectly down through the shank of the button while it remains in the 
trough, bringing up a loop of thread, then going down through out- 
side of the button shank, bringing up another loop, feeding a long 
feed for the space required between the buttons, tying or knotting 
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on each button separately, making only one feed to a button. This 
is like Keith’s plan, not like Morley’s. 

Tnt. 22. Please explain a little more fully what you mean by tying 
or knotting and produce a single button tied on in the manner in 
which it is done by the Lancaster machine. 


(Objected to as having been gone into fully in direct examination 
and not proper evidence in rebuttal.) 


Ans. I mean by tying or knotting on that the button is not 
sewed on for the reason that the button shank forms one loop or 
part of the knot which, if taken away, would not form any knot, as 
the loops would pull back through the fabric, leaving no appearance 
of any fastening whatever, as in the Morley machine it makes no 
difference if the button is taken away, as the machine forms its stitch 
without the aid of the button, while in the Lancaster it is impossi- 
ble to form any fastening whatever without the button. 


(I here produce the single button and mark it “ Defendant’s Ex- 
hibit Single Button.”) 


Ans. 23. Suppose the two fingers marked d’ and d’ in ti.e Mathi- 
son patent, No. 268,369, were removed and the machine was run 
without them, state what the result would be. 


(Same objection as to the last interrogatory.) 


Ans. The result would be that no fastening or knot would be 
formed, as this carries the loop over the button, forming a knot. 
Int. 24. In your description of the Morley stitch you did not refer 
to keeping the buttons in line with each other. Please explain as to 
— as to the Morley stitch, the hand stitch, and the Lancaster 
not. 


(Same objection as to Int. 22.) 


Ans. The Morley stitch, lying crosswise to the line of but- 

180 _ tons, gives the buttons a chance to move out of line with 

each other. In the hand stitch it lies parallel with the line of 

buttons, with no chance for the buttons to move crosswise, as with 

the Morley stitch. The Lancaster stitch runs parallel with the line 

of buttons, same as in hand stitch, giving the buttons no chance of 
moving out of line. 


Cross-examination by AMBROSE EAsTMAN, Esq., of counsel for 
complainants : 


Cross-int. 25. In your direct examination, given on Nov. 7, 1883, 
in answer to cross-int. 81, you stated that you found the stitch sewed 
by hand was made in such a manner as to be stronger than the one 
made by the Morley machine. In cross-int. 85, being asked if you 
did not report repeatedly that the Morley stitch held the buttons on 
more firmly than hand work, vou answered, “ I might have done so; 
that would have been a matter of business.” I suppose, now that 
you have left the Morley Company’s employ and are employed by 
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the Standard Company, your evidence in regard to the comparative 
efficiency of the two machines is to be taken just like your former 
reports, “as a matter of business,” is it not ? 


(Objected to as improper cross-examination.) 


Ans. I shall not answer that the same as I did the former. My 
experience since that time in the art of sewing on buttons has taught 
me that the hand stitch or a stitch made parallel with the line of 
buttons is stronger than one made crosswise of the line of buttons. 

Cross-int. 26. How many of the eighty-four manufacturers whom 
you testified to have visited in Brockton make button boots? 

Ans. All of them. 

Cross-int. 27. How many of those eighty-four manufacturers do, 
- an average, twenty cases per day during the season of button 

ts? 

Ans. I should say that one-half of them did. 

Cross-int. 28. What means of knowing have you? 

Ans. On my visit to Brockton on the 18th and 19th of February 
I was in all these different stitching-rooms and had conversation. 
with nearly all foremen of the rooms as regards the quantity of 
work done, and should judge from that that nearly one-half of them 
made the amount of work referred to. 

Cross-int. 29. How many cases per day during the season, 
181 onan average, do the nine manufacturers make who were 
then using the Morley machines? 

Ans. I should say about thirty. 

Cross-int. 30. How many Lancaster machines are used by those 
eighty-four manufacturers in Brockton ? 

Ans. Not any. 

Cross-int. 31. In answer to Int. 18 you state that twenty-five Lan- 
caster machines in Lynn and five elsewhere have been put out since 
October, 1883. How many of these have been leased and the license 
fee of $150 paid ? | 

Ans. Fifteen of them. 


Direct examination resumed: 


Int. 32. Do you know any reason why the eighty-four Brockton 
manufacturers are not using any Lancaster machines? If so, state it. 


(Objected to as irrelevant.) 


Ans. Ido. The reason is we have not been able to fill their 
orders, as we had a number of orders ahead of them requiring to be 


filled first. 
ALBERT H. SAWTELL. 


Attest: FREEDON HUTCHINSON, 
Special Examiner. 


(Here follow diagrams marked pp. 182, 183, 184, 185, 186, 187, & 188.) 
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(Model.) : 7 Sheete—Sheet 1. 
J. H. MORLEY. 
Machine for Sewing Buttons on Pabrios, &o. 
No. 236,350. Patented Jan. 4, 1881. 
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\ Model.) 
J. H. MORLEY. 


Machine for Sewing Buttons on Fabrios, &o. 
No. 236,350. Patented Jan. 4, 1881. 
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\ Model.) 7 Sheete—Sheet 8. 
J. H. MOBLEY. 
Machine for Sewing Buttons on Fabrios, &o. 
No. 236,350. Patented Jan. 4, 1881. 
Ne. 165, ; 
7M S.A Co tal eff ME- 
Kaetatisr- 


eR Rn eo eget aR, 


48S 


(Model.) 7 Sheets—Sheet 4. 
J. H. MORLEY. 
Machine for Sewing Buttons on Fabrics, &c. 
No. 236,350. Patented Jan. 4, 1881. 
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(Model.) 7 Sheets—Sheet 5. 
J. H. MOBLEY. 
Machine for Sewing Buttons on Fabrios, &o. 
No. 236,350. Patented jan. 4, 1881. 
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(Model.) 7 Sheete—Sheet 6. 
J. H. MOBLEY. 
Machine for Sewing Buttons on Fabrios, &o. 
No. 236,350. Patented ian. 4, 1881. 
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( Model.) 7 Sheete—Sheet 7. 
: J. H. MOBLEY. 
Machine for Sewing Buttons on Fabrics, &o. 
No. 236,350. Patented Jan. 4, 1881. 
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189 Unitep Srates Patent OFFICE. 


James H. Mor tey, of Holyoke, Massachusetts, assignor of two-thirds 


to E. S. Fay, of Portsmouth, New Hampshire, and Henry E. 


Wilkins, of Springfield, Massachusetts. 
Machine for Sewing Buttons on Fabrics, &e. 


Specification forming part of Letters Patent No. 236,350, dated Jan- 
uary 4, 1881; application filed June 23, 1880. (Model.) 


To all whom it may concern : 


Be it known that I, James H. Morley, a citizen of the United 
States, residing in Holvoke, in the county of Hampden and State of 
Massachusetts, have invented new and useful improvements in ma- 
chines for sewing buttons on fabrics, &c., of which the following is a 
specification : | 

My invention consists in mechanism for automatically sewing 
shank-buttons onto fabrics, shoes, &c., and the objects of my inven- 
tion are to form a double-threaded stitch on the top side of the mate- 
rial being sewed upon transversely to the direction of feed, and on 
the reverse side of the material two parallel lines of stitches at right 
angles to the first-named ones, to make alternately long and short 
stitches, and to so feed buttons to be sewed by said machines as to 
present them at the proper time and in the proper place to be oper- 
ated upon. 

I attain the above-named objects by the devices and construction 
illustrated in the accompanying drawings, in which— 

Figure 1 is a sectional side elevation of my machine, with the 
take-up and tension removed, including the button-feed, partly in 
section, the end plate 34, Fig. 5, opposite the driving-wheel, bein 
removed. Fig. 2 is a side elevation of the button-feed hopper anc 
valve, partly in section, and the valve-rod in part, and a portion of 
its operating-arm. Fig.3 isa cross-section of the button-feed trough. 
Fig. 4 is an end elevation of the machine and button-feed, with end 
plate 34 and cover 47° over the end of truugh 45 removed. Fig. 5 
is a rear elevation of the machine, partly in section, with the button- 


_ feed removed. Fig. 6 isa view of the button-plunger, its operating- 


cam, the button-turning wheel, and the front end of the button- 
clamp, showing their operative relations. Fig. 6* is a rear perspec- 
tive view of the swinging needle-bar frame and attachments. Fig. 
7 is a perspective view of the needle-plate. Fig. 8 is a perspective 
view of the cloth and needle-plates combined, and showing the 
needle-backer thereon. Fig. 9 is a perspective view, showing the 
tension device, the take-up and its operating-cam, the swinging 
needle-bar frame and its operating-cams, the needle-bars, the needles, 
the presser-foot, the helper-bar, the cast-off, and the end plate 34 of 
the machine, all in their operative relative positions, and showing 
the course of the thread from around the tension device to the needle, 


the needle-plate being partly shown in dotted lines. Fig. 10 is a 
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view of that portion of the swinging needle-bar frame carrying the 
vertical needle-bar, the cam-plate attached thereto, the disk provided 
with the crank-stud engaging with said cam-plate, and a part of the 
crank which actuates the inclined needle-bar. Fig. 11 is an enlarged 
view of the ends of the cast-off and the hooked needle, showing their 
operative relation to the loops formed in sewing. Fig. 12 is a view 
of the open side of the button-clamp, the front end of the clamp- 
carrier, and the spirally-grooved bearing. Fig. 13 is a view of the 
parts shown in Fig. 12, but with the button-clamps turned up to 
to receive a button, showing also a section of the button-turning 
wheel, the button-plunger, and the bottom of the button-feed trough, 
showing the relative operative position of said plunger, wheel, and 
button-clamp when a button (there shown) has been turned around 
and is being carried into said clamp. Fig. 14 is a perspective view 
of the end of the button-carrier and button-clamp turned over and 
holding a button with its shank flatwise toward the vertical needle- 
point, showing the inclined needle up through the said shank, the 
vertical needle, the presser-foot, and helper-bar in their relative 
positions, and a portion of the needle-plate. Fig. 14* is a front per- 
spective view of the needle-bar frame. Fig. 15 is a longitudinal 
section, through line o o of Fig. 13, of the front end of the button- 
carrier and clamps, showing the form of the button-clamps within 
the carrier and the manner of fastening them therein. Fig. 16 isan 
end elevation of the swinging needle-buar frame, showing an edge view 
of an actuating-spring attached to frame D, and the outer ends of 
two feed-adjusting screws working in said frame. Fig. 17 is a view 
of the swinging needle-bar frame, showing the relative positions of 
the two-needle bars therein, its pivot points, the pivoted cam- 
1894 bearings thereon, and the feed-cams on the end of shaft B, 
adapted to operate upon said bearings. Fig. 18 is a plan 
view of the button-turning wheel, with button-pockets therein, and 
showing the end of the wheel-holder and pawl-hook contiguous to 
said wheel; Fig. 19 is a perspective view of the button-clamp, the 
forward end of the button-carrier, with its guide-pin, and the spi- 
rally-grooved bearing therefor. Fig. 20 illustrates a modified con- 
struction of the button-clamp and delivery end of the button-feed 
trough, showing a flexible bution-stop attached to the latter, and 
showing, also, the receiving position of the modified button-clamp 
thereunder. Fig. 21 is a plan view of the modified construction of 
button-clamp, showing it turned over on its side and a button in 
the clamp. Fig. 22 is a side elevation of the parts shown in Fig. 21. 
Fig. 23 is a view of the end of the trough shown in Fig. 20, but with 
the button-stop in a position to prevent buttons from dropping out 
of it. Fig. 24 is a sectional view, taken through the line 1 2 of Fig. 
1, looking in the direction of the arrow. 
Like letters and numbers refer to like parts in the various figures. 
Upon a suitable frame, D, I mounta shaft, A, adapted to be driven 
as is any ordinary sewing-machine shaft. Upon said shaft A is 
fixed a gear, 2, and a cam, 9. Said shaft A has also formed in it a 
crank, d, and on it, beyond said crank, is fixed a crank-disk, 11, in 
which is fixed a crank-stud, 12. : 
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The gear 2 drives a second shaft, B, through a gear, 3, twice the 
size of gear 2, fixed to shaft B, which is located above and parallel 
to the shaft A. 

The cam 9 on shaft A operates against the take-up ¢ to move it 
from said shaft, and a spring, 69, throws it in the opposite direction. 

The crank d in shaft A is connected with a pitman, e, by a ball- 
and-socket joint, to permit said pitman to have a vibratory motion. 

The crank-stud 12, which is fixed in the crank-disk, 11, engages 
iu the cam-slot in the cam-plate 13, which is secured, through a ver- 
tical lot in the swing pitied frame o, as seen in Fig. 10, to the 
vertical needle-bar 14, and reciprocating vertical motion is thereby 
given to said needle-bar by the revolution of shaft A. 

The second shaft, B, has fixed upon it a grooved cam, 4, and three 
other cams, g n n’. 

The grooved cam 4, through its engagement with the short arm 
5° of a lever, 5, operates to vibrate an arm, 5*, fixed on the end of a 
transverse shaft, 6, rocking in the frame, and to which said lever 5 
is secured. 

The cam g operates to drive down the button-plunger h by strik- 
ing against an arm extending from its vertical portion, as seen in 
Fig. 6, and a spring, ¢ (there shown), carries the plunger up when 
released by the cam. 

Cums n and n’ operate against adjustable bearing-points on the 
swinging needle-bar frame o to swing it from shaft B with different 
movements, and a spring, 25, attached to frame D, Fig. 16, operates 
to throw said frame o towards said cams - and against a stop, 29, on 
the edge of plate 34, Fig. 9. 

The swinging needle-bar frame o is pivoted to frame D at7’, Figs. 
5, 17, and 9, and to plate 34, Fig 5, at r, which latter plate is firmly 
secured to said frame D. The said needle-bar frame is proyided 
with suitable bearings thereon, as shown, for the inclined needle-bar 
10 to slide in, having a slot, 24, Fig. 5, in it directly back of said 
needle-bar, in which a guide-arm, f, attached to the needle-bar slides 
to prevent the needle-bar from turning. The end of said frame o 
back of plate 34 is provided with a vertically-grooved face, as seen 
in Figs. 4, 10, 16, and 17, and in said groove are fitted to slide the 
fat vertical needle-bar 14, heretofore spoken of, the helper bar 21, and 
the cast-off bar 70. In a portion of frame D adjoining said grooved 
end of the needle-bar frame o is the presser-bar, adjusted to slide in 
a groove in said frame D. A spring, 28, Fig. 4, draws said presser- 
bar upward. 

On the face of the helper-bar 21, and lying against it and the needle- 
bar, is pivoted a pg: 9 a ta 26. A pin, 85, set in the needle- 
bar, as shown, projects through said slot in lever 26, and the end of 
the horizontal arm of said lever extends over a pin, 27, in the presser- 
bar. 

The operation of the cast-off 20 and its bar 70 relative to the needle . 
bar 14 is well known, they being used in this connection in wax- 
thread sewing-machines. 

The operation of the needle-bar, the helper-bar, and the presser- 
bar, in conjunction, with the lever 26, applied. as shown in Fig. 4, 
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is set forth in the patent of J. A. Davis, dated October 9, 1866, No 
58614. 

For the purpose of properly securing the different feed-actions of 
the needle-bar frame 0, as hereinafter explained, adjustable bearing- 
points s s’, against which cams n n’ strike, are provided, which con- 
sist of two arms, as shown, pivoted on frame 0, in the lower ends of 
which are placed friction-rollers, against which said cams strike in 
revolving. 

In a projecting block or boss, t, on the rear side of frame o are 
placed two feed-adjusting screws, v v’, adapted to be screwed against 
the back sides of the pieces s s’, to cause their lower ends to project 
more or less beyond the side of said frame next to the cams n n’. 

The pitman e, above mentioned as connected ‘to crank d bya ball- 
and-socket joint, is connected by its upper end with a collar on the 
inclined needle-bar 10, Fig. 1, by an arm on said collar provided 
with a ball which fits a spherical cavity in said pitman, the latter 
being divided longitudinally into two parts, which are secured to- 
“rem aud upon the crank and said arm on the needle-bar collar 

y transverse screws, as shown. 

On the frame o are fixed two thread-guide eyes, 16 and 17, as 
shown in Figs. 1, 6°, and 9. 

In the vertical needle-bar 14 is secured a hooked needle, 

190 19, and in the inclined needle-bar 10 is secured an eye-pointed 

needle, which operate with and by the devices herein de- 
scribed, as hereinafter set forth. 

The cloth-plate 23, Fig. 8, is secured to the frame D over the 
needles, as shown in Figs. 1,4, and 5. This plate is provided with 
a slot cut from near the front edge to the back edge. In suitable 
grooves formed in the edges of said slot in the cloth-plate is fitted 
the needle-plate 32, Fig. 7,and there secured by the removable plate 
72. Upon the top of the cloth-plate, just at the rear end of the said 
slot therein, is fixed the needle-backer 33, provided with two short 
projecting points, z’ 2*, reaching out over the said slot, and a point, z, 
at the base of the slot in the needle-plate lies under point z’ of the 
needle-backer when the said plate is in position, as seen in Fig. 8. 
The needles pass up in the spaces each side of the point z’ on the 
needle-backer. 

The purpose of the narrowed part 69 of the needle-plate is ex- 
plained farther on. 

A thread-tension device of ordinary construction is located as 
shown in Fig. 4. 

The lever 5 is connected with the end of a button-carrier, 7, by a 
ball-and-socket joint, as shown, the said parts being so adjusted one 
to the other as to allow of the requisite vertical slide in such joint to 
permit of free movement of the parts while said carrier is moved re- 
ciprocally by the action of said lever, and to permit the carrier to 
rotate reciprocally. 

A tubular bearing, 8, is fixed on frame D, through which carrier 
7 passes, and in said bearing is cut a spiral groove, a, and a screw- 

in, 6, is inserted through said groove into the said carrier, so that 
when the latter is moved back and forth through said bearing car- 
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rier 7 is caused to rotate, as aforesaid. In the end of said carrier 
opposite to lever 5 are fixed two flexible button-clamps, z 2, as shown 
in Figs. 12, 13, 19, and 15, and provided with a button-socket be- 
tween their projecting ends, as shown in Fig. 12. Said clamps are 
secured in a socket formed in the end of carrier 7,as seen in Fig. 15. 
Their shanks, from their cup portions inward, are flexible, their 
outer sides being straight. On the inner side of each one, near their 
rear ends, is formed a thick rounded projection, as seen, forming 
curved bearings for the rear ends of the clamps one against the 
other. Through the sides of the carrier, and projecting into the 
said thick portion of the clamps, are inserted four screws, two into 
each one, as shown in said Fig. 15. The said button-clamps, when 
they are in a backward position under the button-turning wheel 60, 
present their open side under one of the cups in said wheel, ready 
to take a button, and when moved forward they turn one-quarter 
over, as seen in Fig. 14, actuated by the above-described devices, 
which control the movements of carrier 7. 

To the arm 5° is connected a pawl-hook, 41, engaging with a series 
of teeth formed on the periphery of the button-turning wheel 60. 
The said wheel is pivoted to frame D and adapted to be revolved in 
a horizontal plane intermittently by the action of said pawl-hook. 
Attached to any suitable part of the frame is a spring wheel-holder, 
59, Fig. 8, adapted to spring behind the teeth on said wheel 60 and 
prevent it from being revolved backwardly by the forward move- 
ment of the pawl-hook. A button-plunger, h, whose operating de- 
vices have already been described, moves down against a button 
brought around under it by wheel 60, pushing it into the clamp- 
jaws x x beneath said wheel. 

A button-hopper, 44, Figs. 1 and 2, to receive the buttons to be 
sewed on, is constructed with an inclined bottom, 73, to cause the 
buttons to gravitate to the left-hand portion thereof, and in said bot- 
tom is cut a passage for the hopper-valve 56 to slide through, said 
hopper-valve being a short inverted flat-bottomed trough, and above 
said passage, in said bottom, is a second opening, through which the 
end of a hopper-valve guard, 57, is moved back and forth with and 
by the hopper-valve, to which it is attached. 

That portion of the top side of the hopper-valve which is exposed 
under the pile of buttons in the hopper is provided with a single 
circular opening, 74, and projecting downward from the rear side of 
this circular opening is a short arm, 75. Attached to the rear side 
of the hopper, and extending into the end thereof under the arm 75, 
is a spring hopper-valve bottom, 58, the end of which in the valve 
is adjustable vertically by bending up and down. When the hop- 
per-valve moves to the left under the mass of buttons in the hopper 
the end of the hopper-valve guard 57 which projects over the open- 
ing 74 in the valve prevents more than one button from passing 
under it and’ into the opening in the valve. The spring-bottom 58 
is adjusted up or down to give room for a large or small class of 
buttons. Thus, when a button drops through the opening 74 it falls 
upon the spring-bottom 58, and the returning movement of the 
valve causes the arm 75 to draw against the button, carrying it out 
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from under the hopper into the straight portion of a feed-trough, 
45, 

A rod, 52, is secured to the hopper-valve, and passes through a 
ring,51,on the end of an arm, 50,which is pivoted to arm 5*,and, reach- 
ing up therefrom to the edge of the trough 45, extends across its top. 
The end of rod 52 is headed, as shown, and a ring, 76, is fixed on it 
between the head and hopper-valve. Thus, when arm 5* is vibrated 
arm 50 is drawn longitudinally back and forth on the upper side of 
trough 45, causing ring 51 to carry the hopper-valve into the hopper 
by abutting against ring 76, and to draw it out by striking the head of 
rod 52. A flexible corrugated strip, 53, is attached pivotally to that 
portion of arm 50 which lies across trough 45, and has a cross-bar, 

54, attached to it to prevent it falling below the edge of the 
191 trough, and when arm 50 is moved, as just described, said 

corrugated strip is moved longitudinally over the buttons in 
the trough and operates upon them, as hereinafter described. 

A light spring, 55, is attached to the hopper, and its free end bears 
upon the top of the corrugated strip to hold it down. 

The hopper-trough 45, to one end of which the hopper 44 is at- 
tached, is pivotally secured to frame D at 46, Fig. 1,and is caused to 
have a limited vibratory movement, in order to facilitate the move- 
ment of the buttons, as follows: 

A lever, 47, is pivoted on frame D, on one end of which the hop- 
per end of the trough rests, as seen in Fig. 1. A downwardly-bent 
arm on said lever 47 is arranged to ride on the edge of a serrated 
seginent, 43, secured to arm 5*,and when said arm vibrates the hop- 
per and trough are caused to be shaken for the purpose just stated. 
A continuation of lever 47 reaches up under the trough, as shown, 
and thereto is attached a spring, 49, to draw said lever against the 
segment 43. 

A trough-cover, 47*, is fixed to frame D, and the end of the 
——. vibrates slightly under it, for the purpose hereinafter ex- 

ained. 
¢ The operation of my sewing-machine is as follows, viz: The thread 
is passed from the spool around the tension device, thence through 
the guide-eye 16 on the swinging needle-bar frame o, thence through 
the end of the take-up and back through the second guide-eye 17, 
on the said swinging frame, and then through the eye of the in- 
clined needle, and the end of the thread is left as in ordinary ma- 

chines. To sew stitches such as are described below, of uniform 
- Jength, the cam-bearings s 8’, pivoted on frame o, are adjusted by 
screws v v’, so that each one, when operated upon by its cam n or n’ 
on shaft B, will cause the frame o to be swung an equal distance 
from the center of said shaft B. To sew alternately long and short 
stitches, either one of said cam-bearings may be adjusted by said 
screws to cause the needle-bar frame to be swung alternately more 
and Jess. The eye-pointed needle is a common Howe sewing-ma- 
chine needle, and rises through the fabric, the supply side of it com- 
ing against the back-up, which throws the loop in the opposite direc- 
tion for the hook-needle to take it. The eyed needle is retracted 
slightly to cause a loop to be formed on the side of it opposite the 
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back-up, as in any ordinary shuttle-machine. The vertical hook- 
needle rises through the material and passes between the needle and 
the said loop on the side of it. The frame supporting both needle- 
bars now swings, causing the needles which are up through the ma- 
terials to feed the latter along between the needle-plate and presser- 
foot. The hook-needle is in such position that when the eyed needle 
moves down the thread drawn by the take-up around the hook- 
needle will be engaged by the hook. ‘Thus, while one end of the 
thread is held by the fabric and around the hook-needle, the take-up 
draws from the spool the requisite quantity of thread for this stitch, 
vielding the thread up as the hook returns back through the fabric 
with the loop. The hook now draws the loop down through the 
fabric and between it and the loop cast off. The take-up has now 
let off the thread, and the swinging needle-bar frame now returns 
to its starting-point, actuated by spring 25. The helper-bar begins 
to rise in advance of the hook-needle against the under side of the 
fabric, the presser-foot descending simultaneously with the rising of 
said bar. The latter holds the cloth against the needle-plate while 
the hook-needle passes through it, and remains against it while the 
hook-needle draws out, when the presser-foot returns against the 
fabric, holding it in position, while the swinging frame returns to its 
starting-point, as aforesaid. The hook-needle penetrates the fabric 
at a point some distance to one side of tlhe eye-pointed needle, so that 
the aforesaid movements of the stitching devices produce the first 
stitch, carrying the thread from one perforation to the other across 
the upper face of the material in a line transverse to the direction 
in which the latter is being fed. In forming the next stitch the loop 
of the first stitch which was drawn down through the fabric, as above 
described, is held by the hook-needle. The eye-pointed needle now 
moves upward, drawing its thread-supply from the slack portion of 
the thread between the tension device and the needle; the hook- 
needle, around the barbed end of which the first loop still is, follows 
it in the manner described in making the first stitch, but passing 
through the said loop. The cast-off follows the upward movement 
of the hook-needle and passes between the loop of the first stitch 
and the hook-needle. The hook-needle now descends, as before de- 
scribed, drawing the loop of the second stitch back of the cast-off 
and down through the loop of the first stiteh, which is held open for 
that purpose by the cast-off. The hook-needle continues to descend, 
carrying the loop with it, until its point is below the point of the 
cast-off. The latter then follows, moving down and casting off said 
loop of the second stitch onto the loop of the prior stitch, as shown 
in Fig. 11, thereby making a common loop-stitch, the loop of the 
last stitch being held by the hook-needle, as aforesaid, ready for a 
succeeding stitch. The said stitch is a double-threaded transverse 
stitch on the top side of the material, and on the under side thereof 
there are two parallel lines of stitching. 

The hereinbefore-described construction of the take-up devices of 
this machine operate, conjointly with the swinging frame, to draw 
such an amount of thread as may be required for the stitch which 
the machine may be adjusted to make, be it longer or shorter, or 
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alternately long and short stitches, and such conjoint operation is as 

follows: My take-up begins to draw the onal when the eye 
192 of the eved needle leaves the fabric, theswinging frame, when 

the take-up so draws, being at its farthest point from the 
starting-point or stop, and finishes drawing the thread before the 
swinging frame begins to return to its said starting-point, and as 
the said frame and take-up now swing toward each other the thread 
is slacked up and left free for the above-described operation of the 
hook upon it. The swing of the take-up is uniform, but the points 
of resistence—i. ¢., the said two thread-guide eyes on the swinging 
frame, through which the thread draws in two lines—assume posi- 
tions at varying distances from the swinging end of the take-up, ac- 
cording to the length of the needle-feed movement, thus causing the 
length of the thread drawn by the said conjointaction of these ele- 
ments to be proportionate to the length of the stitch. 

To form stitches of different lengths, such as are adapted to sew 
buttons onto shoes, and so form them to lock the button-stitch into 
the fabric that the portion of the thread which secures the button 
shall not be liable to slip, and to feed to the machine automatically 
slroe-buttons, and cause them to be sewed onto leather or other ma- 
terial at the requisite distances apart, the machine and button- 
feeding devices operate as follows: Thescrews vv’ are turned against 
the pivoted cam-bearings ss’, as above described, so as to cause the 
cams n’n to act upon the swinging frame so that the swinging move- 
ments thereof are alternately short and long. The shoe-buttons are 
fed into the hopper 44, and they fall, one by one, into the hopper- 
valve 56, through the hole 74 in the top thereof, the action of these 
parts being properly timed to operate with the sewing-on devices 
so as to su ppiy a button from the hopper to the feed-trough as often 
as one is delivered from the lower end of the latter. The shaking 
of the hopper and feed-trough by the above-described devices, to- 
gether with the inclined position of the trough, causes the buttons 
to gravitate toward the delivery end of the trough. When the 
buttons first emerge from the hopper-valve they lie in the upper 
flat-bottomed portion of the trough in various positions; but as they 
pass along to and over that part of it having the V-shaped groove 
along its bottom, midway between its sides and under the corrugated 
strip 53, any buttons whose shanks may not have fallen into said 
V-shaped groove are turned over by said strip in its reciprocating 
movements, compelling them all to assume a uniform position—i. ¢., 
all with their faces up and their shanks in said groove edge to edge. 
This action of the corrugated strip upon the buttons to place them 
is owing to the fact that there is room for the buttons to pass under 
said strip if they are in proper position in the groove, and not be 
hit by it; but if they lie on their sides or faces they cannot pass 
under it without being hit by it and turned over. Thus the buttons 
pass towards the delivery end of the trough 45, the lower end of 
which has a continuous vibratory motion against the fixed cover 47°, 
preventing the moving column of buttons from clogging in their 
passage and allowing them to drop freely from the end of the trough. 

As above described, the button-turning wheel 60 is located under 
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the end of the trough and overa fixed bottom, 47, cut away on oneedge 
to allow the button-carrier 7 to pass under it and to let a button pass 
from a pocket in the wheel to the clamp-jaws. Said wheel receives 
the buttons, one by one, into its pockets, and is turned so far around, 
after receiving a button and before delivering it, as to cause the 
shank of that button to lie toward the needles instead of from them, 
as it did when first dropped into the wheel. When said button has 
been, by said wheel, carried around under the button-plunger h the 
latter will descend, pushing said button through the wheel between 
the jaws x x of the button-carrier, which lie open directly under the 
pocket in the wheel from which the button has been so conveyed to 
them, and, slightly forcing said jaws apart, the button is there held, 
its shanks still in the same position as when it was in the trough, 
so far as the opening through its eye is concerned. The button- 
carrier now moves forward, turning as it moves, carrying the button 
forward and turning it one-quarter over, so that the opening through 
its shank is moved over the point of the eyed needle beneath it, with 
its narrow portion lying upon the thin part 69 of the needle-plate, 
Fig. 7, and its head upon the material back of it, the shank lving 
under the projections z’ 2° of the needle-backer 33, its outer side 
lying between the said projections z’ of the backer and z of the 
needle-plate. Thus the shank is in a measure clamped flatwise be- 
tween said points, which co-operate with the clamp-jaws of the 
button-carrier to hold the button firmly while the eyed needle passes 
up through the fabric and the eye of the button-shank. 

The above description explains the operation of the machine in 
conveying a button from the hopper onto the leather or fabric, ready 
to be sewed on. 

In operating the machine to sew on buttons, the operator places 


' the leather between the presser-foot and needle-plate, as heretofore 


described, and makes a stitch through it before sewing through the 
shank of the button, this stitch being for the purpose of locking the 
end of the:thread in the leather. The machine now feeds fora 
short stitch, the button being placed upon the leather, as just de- 
scribed, and the eyed needle passes up through the shank of the 
button, and the hooked needle, passing up outside of the button- 
shank and operating as aforesaid, engages with the loop above the 
button-shank. The machine now feeds the distance required be- 
tween the buttons; after which the stitch is completed, as aforesaid, 
and in this case a double thread is drawn down over the button- 
193 shank, fastening it there firmly, and the said operations are 
repeated. The direction of feed of the machine being from 
the needle-backer 33, the buttons pass out between the sides of the 
slots in the needle and cloth plates, which lead: to the outer edge 
thereof. The formation of the stitch on the material in a line 
transverse to the direction of feed of the machine permits the em- 
ployment of a needle-plate, as described, having in it a slot consti- 
tuting a clear passage from the point between the needles where the 
stitch is formed to the outer edge of the needle-plate. 
Figs. 20, 21, and 22 show a modified construction of the button- 
clamp on the end of the button-carrier 7, and illustrate the manner 
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of making a clamp to operate to take a button from the end of the 
button-feed trough when the latter terminates at the right of the 
needles, there being attached to the trough a flexible button-stop, 68, 
and to the machine a stop-plate, 67, to co-operate with the parts of 
the button-clamp to deliver buttons to the latter and to cause the 
release of the button when it is carried over the needles to be oper- 
ated upon. This construction dispenses with the use of the button- 
turning wheel 60 and its operating devices, and also with the button- 
plunger h, and operates as follows: 

The button-carrier 7 is operated as already described, carrying 
the button-clamp under the end of the feed-trough, as seen in Fig. 
20. In so moving the clamp-head 64 strikes against the end of the 
button-stop 68, springing it away from under the button-column in 
the trough, and allowing a button to drop between. the head and a 
spring, 65, the latter having been bent back, as seen in Fig. 20, to 
allow the button to drop freely therebetween. Said spring 65 is 
bent into the position seen in Fig. 20 by the impingement of pin 66 
against the stop-plate 67, and upon the return movement of the 
carrier 7 backward spring 65, which is slotted to let the shank of the 
button project through it, as shown, springs against the button, 
holding it firmly, and the carrier retires and rolls over into the 
position seen in Fig. 21, letting the stop 68 spring across the end of 
the trough, and bringing the shank of the button flatwise over the 
needles, in proper position to be operated upon by them, and when 
it is sewed on the feed movement of the leather will cause the button 
to be drawn out of the clamp. 

Havihg thus described the machine and constructions set forth in 
the drawings, I wish it to be understood that the same is only one of 
different mechanisms which I have contemplated, and which may 
be effectually emploved for carrying out the main feature of my in- 
vention, to wit, the automatic mechanical sewing of buttons to a 
fabric. Thus, different means may be adopted for carrying the 
thread through the eye of the button into the fabric—as, for in- 
stance, passing the hooked needle through said eye to a position 
to seize the thread from the straight needle or form a_ suit- 
able carrier and then draw the loop down through the fabric 
to be secured beneath by a shuttle or needle thread, or the eye- 
pointed needle may be used in connection with a loop-spreader 
and shuttle for carrying a thread through the loop, a single thread 
or two threads being used. It will further be understood that wires 
may be sometimes substituted for threads, and that other feed 
mechanisms may be employed, the needles moving with but not 
controlling the fabric, as in the construction described. 

I claim— 

1. The combination, in a machine for sewing shank-buttons to 
fabrics, of button-feeding mechanism, appliances for passing a thread 
through the eye of the buttons and locking the loop to the fabric, 
and feeding mechanism, substantially as set forth. 

2. The combination, in a machine for sewing shank-buttons to 
fabrics, of a needle and operating mechanism, appliances for bring- 
ing the buttons successively to positions to permit the needle to pass 
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through the eye of each button, and means for locking the loop of 
thread carried by the needle to secure the button to the fabric, sub- 
stantially as set forth. 

3. The combination, in a sewing-machine, of two independent 
needle-bars, needles, and operating devices, a movable frame carry- 
ing both needle-bars at an angle toeach other, and arranged, as de- 
scribed, so that the needles shall penetrate the cloth at different 
points on lines transverse to the line of feed, substantially as set 
forth. 

4. The combination, with the frame D, needle-bar frame 0, pivoted 
to frame D, and adjustable cam-bearings s s’, of the shaft B, cams 
n n’ on said shaft, and a suitable spring to swing said frame o toward 
said cams, substantially as and for the purpose set forth. 

5. The combination, with the needle-bar frame o, of the needle- 
bars 10 and 14, the eyed needle 18, the hook-needle 19, and the cast- 
off 20, helper-bar 21, presser-foot 22, elbow-lever 26, and devices for 
operating said parts, substantially as and for the purpose set forth. 

6. The combination, with swinging needle-bar frame o and the 
needle-bars 10 and 14, of the crank d, shaft A, and the studded crank- 
disk on said shaft, pitman e, and the cam-plate 13, substantially as 
and for the purpose specified. 

7. Ina needle-feed sewing-machine, the combination, with the 
needle-plate 32 and the presser-bar operating in the frame of the 
machine, of the needle-bar frame o, needle-bars 10 and 14 and their 
needles, the helper-bar 21, and cast-off 20, adapted to be oscillated 
by and with the needle-bar frame, and actuating mechanism, sub- 
stantially as and for the purpose described. . 

8. The combination, in a machine for sewing buttons to fabrics, of 

button feeding and sewing appliances, substantialiy as set 
194 forth, and feeding appliences and operating mechanism 

whereby the feeding devices are moved alternately different 
distances to alternate short button-stitches with long stitches be- 
tween the buttons, as specified. 

9. The combination, with the frame D, swinging needle-bar frame 
o, the needle-bars 10 and 14, and their. needles carried thereby, said 
frame o being provided with the thread-guide eyes 16 and 17, and 
adapted to swing in frame D with different degrees of oscillation, of 
the thread take-up c, adapted to swing with regular vibratory move- 
ments, and appliances for operating the frame o, needle-bars, and 
take-up, substantially as and for the purpose set forth. 

10. The combination, with the cloth-plate 23, having a slot from 
one edge inwardly therein, as shown, of the slotted needle-plate 32, 
constructed with the projection z at the base of its slot, and the nar- 
row side 69 at one side thereof, and the needle-backer secured to the 
top of said cloth-plate and provided with the projections 2’ and 2, 
substantially as and for the purpose set forth. 

11. The needle-plate 32, constructed with an unobstructed pas- 
sage in it, as shown, from the point between the needles where the 
stitch is formed to the outer edge thereof, combined with devices 
for feeding buttons above said plate, and a presser-foot below the 
same, substantially as and for the purpose specified. 
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12. The combination, with cam 4, shaft B, lever 5, and shaft 6, 
of the button-carrier 7, having pin b therein, and having the clamp- 
jaws x x secured in one end thereof, and the spirally-slotted bearing 
8, substantially as and for the purpose set forth. 

13. The combination, with button-sewing appliances, of a trough, 
appliances for carrying the buttons successively from the trough to 
the sewing devices, and mechanism for operating said appliances 
and sewing devices, as set forth. 

14. The combination, with the frame D and button-feed trough 
45, pivoted to frame D, of the lever 47, spring 49, and the serrated 
segment 43, arm 5*, and operating mechanism, substantially as and 
for the purpose described. 

15. The combination, with the trough 45, provided with the longi- 
tudinal channel 47”, adapted to the reception of the shanks of the 
buttons therein, as shown, of the corrugated strip 53, provided with 
the cross-bar 54, and mechanism for imparting a reciprocating 


- longitudinal movement to the strip over the said trough, substan- 


tially as and for the purpose described. 

16. The combination, with the hopper-valve 56, of the headed 
valve-rod 52, provided with the ring 76, the arm 50, provided with 
the ring 51,and the arm 5*,and mechanism for vibrating said arm, 
substantially as and for the purpose set forth. 

17. The combination, with the hopper and feed-trough, of the 
corrugated strip 53 and the spring 55, secured to the hopper 44, 
and devices for reciprocating said strip, substantially as and for the 
purpose set forth. 

18. In combination, the hopper 44, provided with the inclined 
bottom 73, having openings therein, as shown, the hopper-valve 
provided with the guard 57, the opening 74, and the arm 75, mech- 
anism for operating the hopper-valve, and the spring valve-bottom 
58, substantially as and for the purpose set forth. 

JAS. H. MORLEY. 

Witnesses : 

WM. H. CHAPIN. 
C. S. PARKHURST. 


(Here follow diagrams marked pp. 195, 196, 197, 198, 199, and 
200.) 
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12. The combination, with cam 4, shaft B, lever 5, and shaft 6, 
of the button-carrier 7, having pin b therein, and having the clamp- 
jaws zz secured in one end thereof, and the spirally-slotted bearing 
8, substantially as and for the purpose set forth. | 

13. The combination, with button-sewing appliances, of a trough, 
appliances for carrying the buttons successively from the trough to 

e sewing devices, and mechanism for operating said appliances 
and sewing devices, as set forth. 

14. The combination, with the frame D and button-feed trough 
45, pivoted to frame D, of the lever 47, spring 49, and the serrated 
segment 43, arm 5°, and operating mechanism, substantially as and 
for the purpose described. 

15. The combination, with the trough 45, provided with the longi- 
tudinal channel 47°, adapted to the reception of the shanks of the 
buttons therein, as shown, of the corrugated strip 53, provided with 
the cross-bar 54, and mechanism for imparting a reciprocating 
Oo Pguanenes movement to the strip over the said trough, substan- 

tially as and for the purpose described. 

16. The combination, with the horper-valve 56, of the headed 
valve-rod 52, provided with the ring 76, the arm 50, provided with 
the ring 51,and the arm 5*,and mechanism for vibrating said arm, 
substantially as and for the pur set forth. 

_17. The combination, with the ho per and feed-trough, of the 
corrugated strip 53 and the spring BS, secured to the hopper 44, 
and devices for reciprocating said strip, substantially as and for the 
pu set forth. 

18. -In combination, the hopper 44, provided with the inclined 
bottom 73, having openings therein, as shown, the hopper-valve 
provided with the guard 57, the opening 74, and the arm 75, mech- 
anism for operating the hopper-valve, and the spring valve-bottom 

58, substantially as and for the purpose set forth. 
. JAS. H. MORLEY. 
Witnesses : 

WM. H. CHAPIN. 
C. S. PARKHURST. 
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ments in machines for securing buttons to material, of which the 
following is a specification : 

This invention has for its object to provide a machine, adapted to 
secure a series of buttons to a boot or shoe or other article by a con- 
tinuous thread or cord, in such manner that each button will be in- 
dependently attached, so that if the cord should break or be severed 
between the buttons the attachment would not be affected. 

The invention is intended to provide means for carrying into 
effect the improved method of attaching buttons described in my 
application for letters patent of the United States filed March 18, 
1882, serial No. 55723, said method consisting essentially in draw- 
ing a primary loop of thread through the material to which the 
button is to be attached, and also through the eye of the button, 
then drawing a secondary loop through the material and through 
the primary loop outside of the eye of the button, tightening the 
primary loop, and finally passing the secondary loop over the but- 
ton and tightening said loop, thereby. interlocking both loops and 
forming a square knot, one loop or bight of which passes through 
and the other around the eye of the button. 

Of the accompanying drawings, forming a part of this specifica- 
tion, figure 1 represents a perspective view of a portion of a machine 
embodying my inventien. Figs. 2, 3, 4, 5, and 6 represent similar 
views, illustrating different stages of the operation. Figs. 7, 8, 9, 
10, 11, and 12 represent the position of the button and the loops 
securing it at different stages of the operation. Fig. 13 represents 
a side view of the loop-spreaders before they separate to spread and 
lower the loop. Fig. 14 represents a front view of the same. Fig. 
15 represents a front view of the spreaders depressed and separated. 
Fig. 15* represents a back view of the sime. Fig. 16 represents a 
section on line x 2, Fig. 15. Fig. 16* represents a side view of the 
loop-spréaders in position shown in Figs. 15 and 16. Fig. 17 repre- 
sents a perspective view of the wedge which separates the spreaders. 
Fig. 18 represents a side elevation of the entire machine. Fig. 19 
represents a section on line zz, Fig. 18. Mig. 20 represents an eleva- 
tion of the opposite side of the machine. Fig 20° represents a rear 
view of a portion of the machine, showing the lower portion of the 
raceway, supporting standard and its guides. Fig. 21 represents a 
section on line y y, Fig. 20. Fig.22 represents a bottom view. Fig. 
23 represents a section on line 2’ z’, Fig. 22, and a side elevation of 
the arm of the machine with its side and parts of its mechanism re- 
moved. Fig. 24 represents a section on line y’ y’, Fig. 22, and a side 
elevation of the arm of the machine with its side removed. Figs. 
24°, 24”, 24°, 24, and 24° represent details. Fig. 25, sheet 4, repre- 
sents a section on line z’ 2’, Fig. 22. 

The same letters of reference indicate the same parts in all the 
figures. 

in carrying out my invention, I provide a suitable —— 
frame, A, having a narrow elongated work-supporting arm, B, prefer- 
ably horizontal, and of such size as to enable the upper of a boot or 
shoe to be drawn upon it, and allow said upper a free movement 
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laterally of the arm. Said arm B is hollow and contains a vibratory 
thread-carrier, C, and suitable tension devices. 

Above the thread-carrier is a needle-plate, D, forming a part of 
the upper surface of the arm, and provided with a slot, s*, extending 
longitudinally of the arm, to permit the needle, hereinafter described, 
to pass downwardly through the needle-plate, and move longitudi- 
nally of the arm to feed the material while depressed. 

E represents the neck or arm, supporting the needle, presser, and 
cast-off bars, and located over the work-supporting arm B. 

The needle-bar F and cast-off bar G are directly supported in a 
carrier, H, which is provided with ribs I’ I’, adapted to reciprocate 
horizontally in guides or ways I I (see Figs. 24 and 24*) in the neck 

E. The carrier H is provided with a substantially-horizontal 
202 = arm, V, to the outer end of which is pivoted a lever, W, said 

lever being pivoted at a to the neck E, and provided with a 
roller, 5, at its lower end, which bears upon the periphery of a disk, 
c, on the driving-shaft R, said disk having two projecting cams, e f. 
The lever W is held in yielding contact with the periphery of the 
disk cand its cams by a spring, g, and is oscillated by said cams and 
spring, thereby reciprocating the carrier H horizontally, the latter 
being moved inwardly from the outer end of the neck E by each 
cam, and outwardly by the spring. The cam f is shorter and has 
less outward projection than the cam e, and therefore gives the car- 
rier H an inward movement, which is of less extent and shorter 
duration than that imparted by the cam e. The movements im- 
parted respectively by the cams /f and e to the carrier H produce 
what are hereinafter termed “ primary” and “secondary” lateral 
or “/. movements of the needle while the latter is in the ma- 
terial. 

The needle-bar F is provided with a stud or pin, O, which projects 
through a vertical slot, P, in the carrier H and enters an orifice, N, 
in a slide, M, which is fitted in a slot, L, in an oscillating lever, J. 
Said lever is pivoted at K to the neck, and is oscillated vertically by 
means of a cam-grove, P’, in a disk, Q, on the driving-shaft R, and 
a connected rod, 8, having a stud or roller, T, entering said cam- 
groove. The connecting-rod S has a slot, U, through which the shaft 
R passes. The needle-bar F is thus reciprocated vertically, the slide 
M in the lever J enabling said bar to be reciprocated vertically while 
at any point to which it is moved laterally. 

The cast-off bar G is provided with two projections, h h, between 
which is a stud, 7, attached to the needle-bar, said stud having a 
considerable independent movement between the projections h h, so 
that as the needle-bar rises and falls the stud i moves the cast-off 
bar to a limited extent in the same directions, the movements thus 
imparted causing the cast-off to be operated in the usual manner 
in casting off the primary loop, as hereinafter described; but, as 
it is necessary to give the cast-off an independent downward move- 
ment while the needle is depressed and moving laterally during the 
secondary feed movement, before alluded to, I provide at the top of 
the neck E a bell-crank lever, a*, pivoted to an arm on the neck, 
and so located that when the-needle-bar is making its secondary or 
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longer feed movement the upper end of said bar will strike a pro- 
jection, a®,on one arm of the lever a’,as shown in Fig. 24*, and turn 
said lever on its pivot, thereby pressing its other arm, which has a 
projection, a7, downwardly on a pin or stud, a®, on the cast-off bar, 
and depressing the latter, as shown in Fig. 24’, just before the needle- 
bar rises at the completion of the outward or feed movement. 

The presser-bar j is provided with an elongated presser-foot, k, 
composed of two arms, 2 3, connected by a block or enlargement, u’, 
to which the presser-bar is attached, and separated by a slot, l, ex- 
tending longitudinally of the work-supporting arm and coinciding 
with the slot s* in the needle-plate D. Thesides of theslot / are formed 
to support the head of the button 2, of the kind shown, in an up- 
right position with its edge or shank projecting downwardly into 
said slot, so that when the secondary loop is pulled in, as hereinafter 
described, it will necessarily inclose the shank of the button. 

The work-holding arms or branches 2 3 are curved upwardly at 
their rear ends, and the curved portions are separated from each 
other by a much wider space than the slot /, so that the attached 
button can pass freely back from the presser-foot, either in the di- 
rection of the length of the work-supporting arm or diagonally. 
This arrangement enables a shoe-upper, to which the buttons are 
attached in a curved row, to be freely fed along without obstruction 
of the attathed buttons by the presser-foot, said buttons moving 
diagonally back from the presser-foot. The presser-bar is raised to 
ney the work to be fed by the lateral movements of the needle 

y a bell-crank lever, m, pivoted at n to the neck E, and connected 
by a rod, 0, to a lever, p, which is pivoted at a, and has a roller, r, 
bearing on the periphery of the disk Q on the shaft R, said disk 
having the cam-grove p’ in its side. 

The disk Q bas two cam-projections, ¢ t, which act alternately on 
the roller r, and swing the iever p in the direction required to raise 
the presser-bar. A spring, u, on the outside of the neck E, bearing 
on a stud, v, projecting from the presser-bar, presses downwardly on 
said bar and the presser-foot, and forces the latter down upon the 
work when the cam ¢ ceases to act on the lever p. 

A hand-lever, u‘, is pivoted to the outer surface of the neck E, to 
enable the operator to raise the presser-foot independently. The 
“ner eects is provided at its upper end with an enlargement, vu, 
vaving ears a’ a’, in which is journaled a rod or arbor, b’, havin 
between the ears a’ a’ an enlargement or collar, ce’, rigidly suede 
to said rod or arbor. 

d’ d’ represent arms pivoted at é’ e’ to the collar c’, and adapted to 
swing on their pivots toward and from each other. These arms, 
which I term “loop-spreaders,” are provided at their swinging ends 
with hooks f’ f’, and on their front sides with spring-fingers g’ g’, said 
hooks and fingers co-operating in grasping a loop of thread, as here- 
inafter described. 

h’ represents an arm journaled on the rod 6’, so as to turn independ- 
ently thereon, and provided with a curved wedge, i’, adapted to be 
inserted between the spreaders d’ and separate the same, as shown 
in Figs. 1,3,15, and 16. The collar c’ is cut away or slotted centrally 
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to receive the arm h’,and the slot terminates at one side of said arm 
in a shoulder, k’, adapted to bear against a corresponding shoulder, 
j', formed on the arm. 
203 The rod 0’ is provided with an arm, l’, connected by means 
of an adjustable trunnion, m’, with an adjustable socketed ear, 
n’, on a rod, o’, which extends backwardly and is pivoted to a lever, 
p’, the latter being pivoted at q’ to the frame A, and provided with 
a roller, 7’, entering a cam-groove, s’, in a disk, t’, on the driving- 
shaft. : | 
The rod 0’ is oscillated by means of the cam-groove s’ and the 
intermediate devices, the cam-groove being formed, as shown, to 
give the rod the following movements, viz: The spreaders being 
directly under the collar to which they are pivoted, as shown in 
Figs. 1, 3, 15, and 16, and being held apart from each other by the 
wedge 7’, the spreaders are next moved forward, leaving the wedge, 
which is held in the position shown by a spring, u’, which holds a 
leather buffer, v’, on the arm kh’ against the bottom of the enlarge- 
ment u® of the presser-bar. Each spreader is provided with a spring, 
a®, which is secured at one end to the block c’ and at the other end 
to the spreader, as shown in Fig. 15°, and _ presses the spreader in- 
wardly, so that as the spreaders pass forward beyond the wedge and 
upward they close inwardly, as shown in Figs. 13 and 14. Before 
the spreaders complete their forward movement the shdulder %’ on 


_the collar c’ comes in contact with the shoulder 7’ on the wedge-arm 


h’, and causes the wedge to move forward with the spreaders, the 
latter remaining closed, however, in advance of the wedge. When 
the wedge is thus moved forward a spring-dog, b®, pivoted to an ex- 
tension of the enlargement of the presser-foot, engages automatically 
with a tooth, c?, on the rear portion of the wedge, as shown in Fig. 
13, and locks the wedge in the position shown, so that it is ready to 
separate the spreaders on their return or downward movement. 
The spreaders having entered a loop of thread, as hereinafter de- 
cribed, are next moved backwardly and downwardly, and during 
said movement are separated by the wedge, as shown in Figs. 1, 2, 15, 
and 16. When thespreaders have nearly completed their downward 
movement an arm, d?, attached to the collar c’, strikes a lateral pro- 
jection on the dog 6”, asshown in Fig. 16°, and disengages the dog from 
the tooth of the wedge, the latter, under the influence of the spring w’, 
resuming its original position. (Shown in Figs. 16 and 16*.) 

The time of the described movements of the spreaders with rela- 
tion to the movements of the needle is more particularly described 
in the general operation of the machine. 

f? represents the button-reservoir, and g* the inclined raceway 
leading therefrom. The raceway is curved inwardly at its lower 
end, and is given a quarter-twist, so as to present the eyes of the 
buttons sidewise to the needle, as shown in Fig. 1. The raceway is 
formed to permit the buttons to be drawn from its end, instead of 
being drawn out laterally, as in my patent No. 252,117, dated Jan- 
uary 10, 1882. The lower end of the raceway is provided with a 

ielding spring, w, which projects partly across the raceway, and 
rs against the lower buttons, and constitutes a yielding stop, 
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holding each button therein in succession until said button is with- 
drawn from the raceway, as described hereinafter. The raceway is 
supported with the reservoir on a post composed of two sections, h? 
and i®. The lower end of the section /?, to which the reservoir and 
raceway are directly attached, is journaled on the section @, which 
is adapted to slide horizontally in guides ? on the frame A. The 
raceway is therefore adapted to oscillate laterally of the work-sup- 
porting arm and to reciprocate longitudinally thereof. The pivoted 
section h? is provided with an arm, 7’, having a screw, 4*, on its 
outer end bearing against the side of the neck E. The neck is pro- 
vided with an inclined or diagonal surface, ?, over which the screw 
k? passes when the raceway is moved longitudinally. A spring, m?, 
extending from a stud on the section h? to a stud on the section 7, 
draws the raceway inwardly toward the neck E. When the race- 
way is moving backwardly from the outer end of the work-support- 
ing arm its screw &*, in passing over the diagonal surface P, is forced 
outwardly, thereby swinging the raceway outwardly. The swing- 
ing and longitudinal movements of the raceway cause the deliver- 
ing or lower end of the raceway to move diagonally from the position 
it occupies when presenting a button to the needle, as shown in Fig. 
1, to the position 1t occupies afler the button has been withdrawn 
from the raceway, as shown in Figs 4 and 5. The sectional post h? ? 
is reciprocated in its guides by means of a lever, o?, pivoted at p? 
to the frame A, engaged at its lower end by a roller with a cam- 
groove, r®, in a disk, s*, on the driving-shaft, and at its upper end 
with a block, @, pivoted to the section 7, the upper end of the lever 
being bifurcated to embrace the block @. 

The thread-carrier, which operates in the usual manner, is sup- 
ported in a vertical rock-shaft, u?, having an arm, v*, which is 
connected by a rod, w*, with a lever, x, which is pivoted at 7? to the 
frame A, and has a roller engaged with a cam-groove, 2’, in the disk 
c on the driving shaft, said devices oscillating the carrier and caus- 
ing it to alternately hold the thread away from and press it against 
the hook side of the needle. 

Operation: The button-raceway being in position, as shown in 
Fig. 1, the eye of the lower button, z, is held under the needle. 
The needle descends through the eye of the button, the material, 
and the needle-plate. The needle then makes its shorter or primary 
feed movement while down. Atthe same time the thread-guide 
swings around to press the thread against the hook side of the needle. 
The needle is then raised and draws a primary loop, C’, through 

the eye of the button, as shown in Fig. 3. Then the needle 
204 is moved back to its first position, passes down through the 
first loop, as seen in Fig. 4, outside the eye of the button, 
through the material and the needle-plate. While the hook of the 
needle is perforating the material the raceway is moved backwardl 
and the loop C’ is then caused to pull the iast button past the yield- 
ing spring w and out of the raceway, as shown in Fig. 4. The needle 
then makes its longer or secondary feed movement, and the thread- 
uide again moves to press the thread against the hook of the needle. 
While the needle is making its secondary feed movement the cast- 
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off is moved down to the material by the arm a’ and casts off the 
loop C’. The needle rises, and as it rises draws up a secondary loop, 
D’, through the first loop, as shown in Fig. 5. The operation of 
drawing the secondary loop entirely up tightens the primary loop, 
as shown in Figs. 6 and 9. The needle then drops enough to free 
the hook from the cast-off, so as to release the loop from the hook of 
the needle. The spreaders swing toward the needle at the same 
time, and the hooks of the spreaders, which are now close together, 
enter the loop as soon as the loop is released from the hook of the 
needle. The forward swinging movement of the spreaders after the 
hooks enter the loop is sufficient to deflect or bend the loop away 
from the needle. The spreaders then commence to recede from the 
needle, and at the same time are separated at their hooked ends, 
thus spreading the loop into a triangular form, and carrying it over 
the head of the button, as shown in Figs. 1 and 10. The springs g’ 
serve to hold the loop upon the hooks during their receding and 
separating movements. While the loop D’ is being opened and 
carried over the head of the button the needle is moved to its origi- 
nal position, and at the same time the raceway returns to its original 
position, so as to present its lower button to the needle. The needle 
then descends through the eye of the lower button in the raceway, 
engages with the thread, which is again presented to it by the thread- 
carrier, and draws up another primary loop through the eye of said 
lower button. The operation of drawing up the last-named loop 
draws in the secondary loop previously drawn over the preceding 
button, drawing said loop inwardly and interlocking it with the 
primary loop of said button, thus forming the square knot which 
secures the button to the material, as shown in Fig. 11. The above- 
described steps are taken in the attachment of each button. 

c represents a bent arm, which is pivoted to the extension of the 
upper part of the presser-foot, and is held by a spring, d*, against 
an adjustable stud, ¢, on the rod 0’. One end of said arm c? projects 
in front of the spreaders, and is raised and lowered by the action of 
the rod o’ and spring @. The arm c is brought dewn upon the 
secondary loop while said loop is in the position shown in Fig. 1, 
and prevents the loop from rising and failing to’be drawn under 
the button when it is tightened by the operation of drawing up the 
succeeding primary loop, as above described, in case the springs g’ g’ 
release the loop before it is tightened or if from any cause the loop 
has a tendency to rise above the button it is intended to aid in se- 
curing. 

I do not limit myself to the employment of the arm a’, however, 
as it is onlv intended as an auxiliary device to guard against the 
accidental loosening of the loop. 

I do not limit myself to the particular devices shown for forming 
the knot which attaches the buttons, as said devices may be variously 
modified without departing from the spirit of my invention. 

The cams ef, which impart the primary and secondary feed-move- 
ments to the needle, are made adjustable as to their projection from 
the periphery of the disk c, to which they are attached, so that the 
length of said feed-movements or either of them can be varied as 
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may be desired. To this end each of said cams is attached to the 
disk ¢ by screws s‘ s‘, the heads of which are countersunk in the 
outer surfaces of the cams and screws s° s°, whose heads are provided 
with flanges countersunk in the inner surfaces of said cams, as shown 
in Fig. 24. The screws s* hold the cams to the disk, and the screws 
s° regulate the approach of the cams to their seats on the disk, the © 
cams being movable toward and from the disk. 

I claim— 

1. In a machine for attaching buttons, the combination of button- 
feeding mechanism, and mechanism for first drawing a primary 
loop of thread through the material and the eye of a button; sec- 
ondly, drawing a secondary loop through the material and through 
the primary loop outside of the eye of the button; thirdly, throw- 
ing the secondary loop over the head of the button and finally form- 
ing said loops into a square-knot, as set forth. 

2. In a machine for attaching buttons, the combination of loop- 
forming mechanism, button-feeding mechanism whereby a button 
is presented to the needle of the loop-forming mechanism, means 
for imparting to said needle the primary and secondary feed-move- 
ments described, whereby first the primary and secondary loops are 
drawn respectively through and outside of the eye of the button, 
and secondly, the material with the partially-attached button is ad- 
vanced, aud devices for spreading and depressing the secondary 
loop after the material is advanced, to cause said loop to inclose the 
button and hold it until tightened by the subsequent action of the 
loop-forming mechanism, as set forth. 

3. In a machine for attaching buttons, the combination of button- 
feeding mechanism, a longitudinally-slotted presser-foot, a loop- 
forming mechanism, means for imparting to the needle and cast-off 

of the leop-forming mechanism the primary and secondar 
205 lateral movements described, means, substantially as described, 

for vertically reciprocating the cast-off at different points in 
its lateral movements, and loop-spreading devices, all arranged and 
operated substantially as described. | 

4. The presser-foot composed of two connected arms separated by 
a longitudinal slot, the sides of which are adapted to support a 
button and having an enlarged rear opening to permit the passage 
of an attached button, as set forth. ° 

5. The combination, with the button-feeding and loop-forming 
mechanism, of the loop-spreaders and mechanism for inserting said 
spreaders into the secondary loop and depressing and separating 
them to depress and spread said loop, as set forth. 

6. The combination of the rod b’, having an enlargement or col- 
lar, mechanism for oscillating the same, the spreaders pivoted to 
said collar and pressed inwardly by springs, the wedge 7’, journaled 
on the rod, and drawn backwardly by a spring, u’, the shoulders 
j’ k’, arranged as described, whereby the spreaders ure moved for- 
ward and in advance of the wedge, and the latter is subsequently 
moved with the spreaders, a dog, 5?, to lock the wedge, and an arm, 
d?, to disengage the dog froin the wedge when the spreaders move 
backwardly, as set forth. 

20—165 
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7. The combinatjon, with the loop-spreaders, of the auxiliary 
loop-holding arm and mechanism for raising and lowering the same, 
as set forth. 

8. The raceway pivoted to a longitudinally-movable support, 7?, 
combined with means for oscillating the raceway and moving it 
longitudinally, as set forth. 

9. The combination of the raceway, the section h?, supporting the 
raceway, the longitudinally-movable section 7, having a pivotal 
connection with the section h?, mechanism, substantially as described, 
for reciprocating the section 7 and the parts supported thereby, and 
the fixed incline ?, the arm or device & on the section h?, bearing 
against said incline, and the spring m?, whereby the raceway is oscil- 
lated when moved longitudinally, as set forth. 

10. The combination, with the needle and cast-off bars, of the 
carrier H, guiding said bars and horizontally movable in fixed 
guides, means for giving said carrier first a short and then a longer 
reciprocating movement, mechanism, substantially as described, for 
reciprocating the needle-bar vertically, devices on the needle and 
cost-off bars causing the operation of the latter by the vertical move- 
ments of the needle-bar, and an independent device operated by 
the longer lateral movement of the needle-bar to depress the cast-off 
bar, as set forth. 

11. The combination of the carrier H, reciprocated horizontally, 
as described, the needle and cast-off bars guided and moved laterally 
by the carrier, the oscillating lever J, having a slot, L, a slide, M, 
in said slot engaged with a stud on the needle-bar, the projections 
hh on the cast-off bar, and the interposed stud on the needle-bar, 
whereby the cast-off is operated during the vertical movements of 
the needle-bar, and the lever a’, pivoted to a fixed support and oper- 
ated by the longer lateral movement of the needle-bar, to depress 
the cast-off, as set forth. 

12. The raceway formed to permit the removal of the buttons 
from its end and adapted to be moved longitudinally and laterally, 
as described, combined with the spring w, projecting partly across 
the end of the raceway and adapted to hold the lower button with 
a yielding pressure, as set forth. 

13. The combination, with the loop-forming mechanism, of the 
movable raceway adapted to present the eye of the last button it 
contains to the needle, and to hold the button while a loop is being 
drawn through the eye thereof by the needle, and mechanism for 
moving the raceway backwardly while the said loop is held by the 
needle, thereby withdrawing the button from the raceway, as set 
forth. 

14. In a machine for securing buttons, the combination, with the 
loop-forming and feeding mechanism, of the narrow elongated work- 
supporting arm adapted to permit the free lateral and longitudinal 
movement of a boot or shoe upper, and the presser-foot having a 
slot adapted to support a button while it is being attached, and an 
enlarged rear opening to permit the passage of the attached buttons, 
as set forth. 

15. The combination, with the laterally-movable needle, of the 
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cams ¢ f, and intermediate devices for moving the needle laterally, 
said cams being adjustable so as to regulate the feed movements of 
the needle, as set forth. 

In testimony whereof I have signed my name to this. specifica- 
tion, in the presence of two subscribing witnesses, this 29th day of 


July, 1882. 
JOSEPH MATHISON. 


Witnesses : 
C. F. BROWN. 
A. L. WHITE. 
206 The wget is the opinion of the circuit court, in accord- 
ance with which the decree was entered dismissing the bill 


of complaint in this cause: 


Opinion of the Court. (Filed March 5, 1885.) 


Circuit Court of the United States, District of Massachusetts. In 
Equity. 


Morey Sew1nG MACHINE Company et al. 
v. No. 1793. 
CHARLES B. LANCASTER. 
Cott, J.: 

The present case arises upon an alleged infringement of letters 
patent to James H. Morley, dated January 4, 1881, for improvements 
in button-sewing machines. The invention relates to the automatic 
mechanical sewing of buttons to a fabric, and, on the evidence be- 
fore us, we think Morley may fairly lay claim to have invented the 
first practical machine for accomplishing this result. 

In view of the position taken by the learned ‘counsel for complain- 
ants, based on the claim that Morley was a pioneer in the art and 
his invention a primary one, it is necessary to clearly understand at 
the outset the legal scope of the Morley patent. For if,on the ground 
of primary invention, the patent covers every other automatic but- 
ton-sewing machine, or every other button-sewing machine which 
makes use of the three groups of mechanism employed by Morley, 
no matter how radical the changes in the specific mechanism of 
those groups may be, then it is clear that the defendant's machine 

infringes, and we need go no further. 
207 In his patent, after describing the machine, Morley declares 

that the same is only one of different mechanisms he has con- 
templated, which may be effectually employed for carrying out the 
main feature of his invention—the automatic mechanical sewing of 
buttons to a fabric. But it is manifest that Morley cannot patent 
the principle of sewing buttons to a fabric automatically any more 
than the idea of nailing boxes by machinery, when previously nails 
had been driven singly and by hand, could be patented. He could 
only patent the particular contrivance to make the idea practically 
ren the Supreme Court held in the nail case. Wicke v. Ostrum, 
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Nor do we see how the patent can be held to extend to every but- 
ton-sewing machine which uses the three groups of instrumentalities 
employed by Morley, for this is to say that the Morley patent is in 
no way limited to the specific mechanism described in the specifica- 
tion, but embraces every form of mechanism which these several 
elements might assume. It is difficult to conceive of a button-sew- 
ing machine that is not made up of similar groups of mechanism. 
To attach a button to a fabric by machinery it would seem neces- 
sary to employ some form of button-feeding mechanism, sewing 
mechanism, and mechanism for feeding the fabric along. 

To hold, broadly, that the Morley machine covers every other 
button-sewing machine which adopts the use of these three groups 
of instrumentalities in combination, without regard to the specific 
mechanism employed, is to hold in substance that it covers all auto- 
matic button-sewing machines. It would in effect be another way 
of securing to Morley a monopoly of the principle of sewing buttons 
to a fabric by machinery. Morley’s patent secures him the exclu- 
sive right to the use of the mechanism described therein. It does 

not give him the exclusive right to a principle, or to groups 
208 of instrumentalities independent of the mechanism em- 
ployed. 

The most the complainants can ask for, in view of the fact that 
the Morley invention is a primary one, is that the court should adopt 
a more liberal rule of construction than is usual in the case of sec- 
ondary inventions, and thus recognize a principle first clearly laid 
down in McCormick v. Talcott, 20 How., 402. 

When an invention is simply an improvement on a known ma- 
chine by a mere change of form or combination of parts the inventor 
is only entitled to the specific form of device which he produces, and 
he cannot invoke the doctrine of equivalents to suppress other im- 
provements which are not colorable invasions of his own ; but where 
an inventor precedes all the rest, and his machine performs a func- 
tion never performed by any earlier machine, the court will treat as 
infringers all who accomplish the same result by substantially the 
same or substantially equivalent means. In the one class of inven- 
tions slight differences may avoid infringement. In the other class 
there must be substantial differences to escape such a charge. 

The counsel for the complainants strenuously contend for the 
application of a broader rule of construction, in the case of a pri- 
mary patent, than is here indicated. They maintain that the 
defendant, by adupting the three groups of instrumentalities which 
Morley uses, infringes, whether the specific mechanism of the two 
machines is substantially equivalent or not. We know of no case of 
a machine patent, primary or otherwise, which goes to this length. 
We do not think the cases cited by the complainants establish any 
broader rule than we have stated. 

In McCormick v. Talcott, 20 How., 403, it was held that the pat- 

entee, being the original inventor of the device or machine 
209 called the divider, he would havea right to treat as infringers 
all who make dividers operating on the same principle and 
performing the same functions by analogous means or equivalent 
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combinations. In Railway Co. v. Sayles, 97 U. S., 554, the court 
held that the defendant did not infringe, because the patentee was 
only entitled to the specific form of car-brake which he produced. 
This was on the ground that the patentee had merely made an 
improvement in what was old; but in the course of the opinion the 
court say that if one inventor precedes all the rest and strikes out 
something which includes and underlies all that they produce he 
acquires a monopoly and subjects them to tribute. 

In Clough v. Barker, 106 U. S., 166, it was decided that, as Clough 
was the first person who applied a valve regulator to a burner, he 
was entitled, under the decisions heretofore made by the court, to 
hold as infringements all valve regulators which perform the same 
office in substantially the same way and were known equivalents for 
his form of valve regulator. And in the two cases of the Consoli- 
dated Safety Valve Co. v. Crosby Steam Gauge and Valve Co., just 
decided by the supreme court, and not vet reported, the court hold 
that the defendant’s safety-valve is substantially equivalent in con- 
struction and mode of operation to that described in the Richardson 
patents, on which suit was brought. 

The complainants’ citation of authorities on the construction of 
process patents are hardly in point, because if one uses the process 
described in the patent he may infringe though he employs a differ- 
ent apparatus. Tilghman v. Proctor, 102 U.S., 707. 

In American Bell Telephone Go. v. Dolbear, 15 Fed. Rep., 448, it 
was held that the Bell patent embraced a process and was not lim- 

ited to any form of apparatus ; and Justice Gray said that, as 
210 the defendant used Bell’s process or method, it was not nec- 

essary to consider whether the defendant’s apparatus was a 
substantial equivalent of the plaintiff’s. 

As a result of the foregoing inquiry it becomes necessary in the 
consideration of this case to compare the machanism of the Morley 
machine with that used in the defendant’s machine to ascertain 
whether or not they are substantially equivalent. 

It has been observed that both machines embrace three main 
groups of instrumentalities—mechanism for feeding the buttons to 
the machine, sewing mechanism for receiving and taking possession 
of the buttons in succession and securing them to the fabric, and 
mechanism for feeding the fabric along and thereby spacing the 
buttons at the required distance from each other. 

The button-feeding mechanism in the Morley machine consists, 
in substance, of a hopper for receiving the buttons. In this hopper 
there is a hopper valve, which picks out the buttons one by one and 
delivers them into an inclined trough. The buttons enter this 
trough with their shanks turned in different directions. A corru- 

ated strip of metal lying over the top of the trough, which is oscil- 
Fated by proper machinery, rolls the buttons over so that their 
shanks or eyes lie in the slot or groove at the bottom of the trough. 

The buttons slide down the trough. At the lower end of ‘the 
trough there is a button wheel provided with pockets, each capable 
of holding a button. The button wheel rests on a stationary table, 
and when a button arrives over a notch in the table a plunger or 
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punch descends into the pocket and drives the button into what. is 
termed a split-spring spoon. The spoon turns round on its axis 
ninety degrees in order to bring the eye of the button into a hori- 
zontal position, so that it can be entered by the needle. The patent 
also describes a modified form of contrivance for bringing the but- 

tons successfully into position to permit the needle to pass 
211 through the eye of the button. In this modification the but- 

ton wheel is dispensed with and a spring applied to the bot- 
tom of the trough, which holds the column of buttons in place. 
This spring, or spring gate, is opened at intervals and shuts itself. 
Spring nippers are used to transfer the buttons from the trough to 
the sewing mechanism. These spring nippers open the gate at the 
bottom of the trough, receive and clamp the button, and turn it 
over nineiy degrees, so that the shank may be in a horizontal posi- 
tion to be entered by the needle. , 

In the defendant’s machine the buttons are thrown into a hopper 
provided with a reciprocating brush, which forces the buttons into 
slits, with their bodies down and shanks up. These slits converge 
into a single slit. Just before reaching the end of the raceway the 
slit is twisted, so that the shanks of the buttons are presented in a 
horizontal position at the end of the raceway, ready for the needle to 
enter. The column of buttons is held up by a spring, or spring 
gate, and this spring gate is opened by the button itself, owing to the 
vibratory motion of the raceway. _The thread passing through the 
eye of the lowest button it is prevented from vibrating, but the but- 
ton is pulled out, and in pulling out overcomes the resistance of the 
spring. 

it thus appears that the defendant’s machine has no hopper valve 
and no corrugated plate for turning the buttons over in the trough ; 
but, more important than this, it has no button wheel, or table, or 
punch, or split-spring spoon, or spring nippers, or any equivalents 
therefor. By presenting the buttons shank upwards in the raceway 
or trough and then twisting the slit in the raceway which holds the 
shanks the Lancaster machine dispenses with all the mechanism in 
the Morley patent for bringing the buttons from the end of the 
trough to a position to be operated upon by the needle. 

We think an inspection and comparison of the button- 
212 feeding mechanisms of the two machines show them to be 

essentially different. 

As to the sewing mechanism of the two machines, we deem it 
unnecessary to enter into details. It is admitted by the complain- 
ants’ expert, as it is apparent on inspection of the machines, that 
the stitching or sewing mechanism of the Lancaster machine is 
different from that shown or described in the Morley patent, and 
that the form of stitch is different. Unless, therefore, the Morley 

tent covers all forms of sewing mechanism or all forms in com- 

ination with button-feeding and cloth-feeding devices, there can 
be no infringement. 

The mechanism for feeding the fabric along and spacing the but- 


tons is substantially the same in both machines. We do not under- 
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stand that Morley claims that he invented this feed mechanism or 
that it is new. 

The complainants charge the defendant with infringement of the 
Ist, 2d, 8th, and 13th claims of the Morley patent, which are as 
follows: 

1. The combination, in a machine for sewing shank buttons to 
fabrics, of button-feeding inechanism, appliances for passing a thread 
through the eye of the Lattens and locking the loop to the fabric, 
and feeding mechanism, substantially as set forth. 

2. The combination, in a machine for sewing shank buttons to 
fabrics, of a needle and operating mechanism, appliances for bring- 
ing the buttons successively to positions to permit the needle to 
pass through the eye of each button, and means for locking the 
loop of thread carried by the needle to secure the button to the 
fabric, substantially as set forth. 

8. The combination, in a machine for sewing buttons to fabrics, 
of button feeding and sewing appliances, substantially as set forth, 
and feeding appliances and operating mechanism, whereby the 
feeding devices are moved alternately different distances to alternate 
short button stitches, with long stitches between the buttons, as 

specified. 
213 13. The combination, with button-sewing appliances, of a 
trough, appliance for carrying the buttons successively from 
the trough to the sewing devices,and mechanism for operating said 
appliances and sewing » Mr aon as set forth. , 

Holding that the Morley patent under the law is limited sub- 
stantially to the mechanism set out and described therein, and hav- 
ing found that the button-feeding mechanism and the sewing 
mechanism of the Lancaster machine are not substantially the same, 
or substantially the equivalent of those in the Morley machine, it 
is clear that the defendant does not infringe any of the above 
claims. It follows that the bill must be dismissed, and it is so 


ordered. 
Bill dismissed. 


214 Prayer for Reversal and Assignment of Errors. (Filed March 
5, 1885.) 


Circuit Court of the United States, District of Massachusetts. In 
Equity. 
MorLEY SEWING MACHINE Co. ef al. 
v. No. 1793. 
CHARLES B. LANCASTER. 


To the honorable the justices of the Supreme Court of the United 

States : 

Respectfully show to your honors the appellants, who are the 
complainants in the above-entitled cause, that they filed their bill 
of complaint in said circuit court on November 6, 1882, wherein 
they averred that the respondent had infringed upon the rights of 
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the complainants under letters patent of the United States granted 
to James H. Morley, dated January 4, 1881, numbered 236,350, the 
property of the complainants. 

The respondent filed his answer to said bill on January 4, 1883, 
and issue was duly joined thereon by the complainants’ replication, 
filed on February 16, 1883. 

The cause came on to be heard at this term of said circuit court 
upon the pleadings and proofs, and was argued by counsel for the 
respective parties; and, upon consideration thereof, a final decree 
was entered by said circuit court ordering the complainants’ bill 
to be dismissed. 

The appellants, being aggrieved, now in open court appeal 
215 from the whole of said decree of the circuit court of the 
United States and respectfully pray that the decree of said 
circuit court and the bill, answer, pleadings, depositions, evidence, 
and proceedings in said cause may be sent to the Supreme Court 
of the United States without delay, and that the said Supreme 
Court will proceed to hear the said cause anew, and that the said 
decree of the circuit court, and every part thereof, may be reversed, 
and such other decree made as to said Supreme Court shall seem 
just. 
And these appellants assign for error in said judgment and decree 
of the circuit court that the circuit court ought to have held and 
adjudged that the defendant infringed upon said letters patent, and 
particularly upon the first, second, eighth, and thirteenth claims of 
said patent, and that in the construction of said patent the said 
court should have held not only that Morley was the first person 
who invented a practical machine for sewing buttons on fabrics, but 
that the patent for his invention contained broadly the combination 
of the following sets of instrumentalities: 

1. Mechanism for feeding the buttons to the machine. 

2. Sewing mechanism for receiving and taking possession of the 
buttons in succession and securing them to the fabric. 

3. Mechanism for feeding the fabric or leather along, and thereby 
spacing the buttons at any required distance from each other; and 
that the court erred in not holding that the defendant, in the ma- 
chinery used by him, employed the same combination of instru- 
mentalities to perform the same result by substantially the same 


means. 
By their solicitor, AMBROSE EASTMAN. 


216 Uwnirep States or AMERICA, 
Massachusetts District, \ 


I, John G. Stetson, clerk of the circuit court of the United States 
for the first circuit and district of Massachusetts, certify that the 
foregoing is a true copy of the record of said circuit court in the 
cause in equity entitled Morley Sewing Machine Co. et al. vs. Charles 
B. Lancaster, lately determined in said circuit court, and of all pro- 
ceedings therein, and of the opinion of the court, and of the prayer 
for reversal, and assignment of errors filed therein. 
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In testimony whereof I hereunto set my hand and affix the seal 
of said circuit court, at Boston, in said district, this first day of Sep- 
tember, in the year of our Lord one thousand eight hundred and 
eighty-five, and of the Independence of the United States the one 
hundred and tenth. 


[Seal of the Circuit Court, Massachusetts. ] 


JOHN G. STETSON, Clerk. 


217 Bond on Writ of Error. 


Know all men by these presents that we, The Morley Sewing 
Machine Company and The Morley Button-Sewing Machine Com- 
any, corporations duly organized under the laws of the State of 
laine, as principals, and Charles A. Sinclair, of Portsmouth, New 
Hampshire, and James P. Cook, of Salem, Massachusetts, as sure- 
ties, are held and firmly bound unto Charles B. Lancaster, of New- 
ton, in the Commonwealth of Massachusetts, in the full and just 
sum of five hundred dollars, to be paid to the said Charles B. Lan- 
caster, his certain attorney, executors, administrators, or assigns; to 
which payment, well and truly to be made, we bind ourselves, our 
heirs, executors, and administrators, jointly and severally, by these 
presents. 

Sealed with our seals and dated the thirtieth day of March, in 
the year of our Lord one thousand eight hundred and eighty-five. 

Whereas lately, at a circuit court of the United States within and 
for the district of Massachusetts, in a suit in equity depending in 
said court between the said Morley Sewing Machine Company and 
the said Morley Button-Sewing Machine Company, complainants, 
and the said Charles B. Lancaster, defendant, judgment was ren- 
dered against the said complainants, and the said complainants 
having procured a writ of error, and filed a copy thereof in the 
clerk’s office of the said court, to reverse the judgment in the afore- 
said suit, and a citation directed to the said defendant, citing and 
admonishing him to be and appear at a Supreme Court of the United 
States to be holden at Washington on the second Monday of October 
next: 

Now, the condition of the above obligation is such that if the said 
complainants shall prosecute their said writ of error to effect and 
answer all damages and costs if they fail to make their plea good, 
then the above obligation to be null and void ; otherwise, to remain 
in full force and virtue. 

MORLEY SEWING MACHINE COMPANY, [ts] 
By CHAS. A. SINCLAIR, Treasurer. 
MORLEY BUTTON-SEWING MACHINE _[z.s.] 


COMPANY, 
By CHAS. A. SINCLAIR, Treasurer. 
CHAS. A. SINCLAIR. tt =| 
JAMES P. COOK. L. S. 
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Signed, sealed, and delivered in the presence of— 
AMBROSE EASTMAN, to all. , 


Approved: 
Le BARON B. COLT, 
(7. S. Circuit Judge. 


A true copy of the bond taken by the judge at the time of allow- 
ing the writ of error named in said bond, which bond is on file in 
the office of the clerk of the circuit court of the United States for 
the first circuit and district of Massachusetts. 

Attest: JOHN G. STETSON, 

Clerk U.S. C. C., Mass. Dist. 


218 The United States of America to Charles B. Lancaster, of 
Newton, in the Commonwealth of Massachusetts, Greeting : 


You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to an appeal claimed 
and allowed by the circuit court of the United States for the district 
of Massachusetts, in a cause in equity lately determined in said 
circuit court, wherein The Morley Sewing Machine Company and 
The Morley Button-Sewing Machine Company, corporations duly 
organized under the laws of Maine, are complainants and appellants 
and you are defendant, to show cause, if any there be, why the de- 
cree rendered against the said complainant in said cause should not 
be reversed and why speedy justice should not be done to the parties 
in that behalf. 

Witness the honorable Le Baron B. Colt, circuit judge of the 
United States for the first judicial circuit, this fourth day of May, 
in the year of our Lord one thousand eight hundred and eighty- 


five. 
Le BARON B. COLT, 
U.S. Circuit Judge, First Judicial Circuit. 


219 [Endorsed :] 1793. Morley S. M. Co. v. Lancaster. Citation. 


Boston, May 9, 1885. 
The defendant acknowledges due service of the within citation. 
GEO. E. SMITH, 
Sol’r for Deft. 


Endorsed:on cover: Massachusetts C.C. U.S. No. 165. The 
Morley Sewing Machine Company and The Morley Button-Sewing 
Machine Company, appellants, vs. Charles B. Lancaster. Filed 
October 20, 1885. 
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Signed, sealed, and delivered in the presence of— 
AMBROSE EASTMAN, to all. 


Approved: 
Le BARON B. COLT, 
U7. S. Circuit Judge. 


-, 
A true copy of the bond taken by the judge at the time of allow- ; 
ing the writ of error named in said bond, which bond is on file in 
the office of the clerk of the circuit court of the United States for a 
the first circuit and district of Massachusetts. - ; 
Attest : JOHN G. STETSON, 


Clerk U.S. C. C., Mass. Dist. 


218 The United States of America to Charles B. Lancaster, of 
: Newton, in the Commonwealth of Massachusetts, Greeting : 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to an appeal claimed 
and allowed by the circuit court of the United States for the district 
of Massachusetts, in a cause in equity lately determined in said 
circuit court, wherein The Morley Sewing Machine Company and 
The Morley Button-Sewing Machine Company, corporations duly 
organized under the laws of Maine, are complainants and appellants 
and you are defendant, to show cause, if any there be, why the de- 
cree rendered against the said complainant in said cause should not 
be reversed and why speedy justice should not be done to the parties 
in that behalf. 

Witness the honorable Le Baron B. Colt, circuit judge of the 
United States for the first judicial circuit, this fourth day of May, 
in the year of our Lord one thousand eight hundred and eighty- 
five. 


Le BARON B. COLT, 
U.S. Circuit Judge, First Judicial Cireuit. 


219 [ Endorsed :] 1793. Morley S. M. Co. v. Lancaster. Citation. 


Boston, May 9, 1885. 
The defendant acknowledges due service of the within citation. 
GEO. E. SMITH, 
Sol’r for Def't. 


Endorsed on cover: Massachusetts C.C. U.S. No. 165. The 
Morley Sewing Machine Company and The Morley Button-Sewing 
Machine Company, appellants, vs. Charles B. Lancaster. Filed 
October 20, 1885. 
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| Supreme Court of the Onited States 


Tae Mor.ey Sewine Macuive Co., 
AND THE Mokr.ey Button. SEWING 


MacuineE Co., APPELLANTS, No. 165 
vs. 


Cuarces B. Lancaster. 


BRIEF ON BEHALF OF THE APPELLEE. 


This is a bill in equity against the defendant, Charles B. Lan- 
caster, to restrain, by injunction, the alleged infringement by him 
of Letters Patent for a machine for sewing buttons on fabrics, 
granted to James H. Morley, January 4, 1881,.No. 236,350. 


The legal title to the patent is vested in the Morley Sewing 
Machine Company, as appears by the assignments of record. The 
Morley Button Sewing Machine Company, joined as complainant, 
is the owner of the exclusive right to make use of the invention 
covered by said Letters Patent in sewing buttons on leather and 
other fabrics, as appears by the instrument of license in the 


record. 


No question is made as to the corporate existence of the two 
companies, or as to the fact that one is the owner, generally, of 
the legal title to the patent, and the other the owner of the ex- 
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clusive right to make use of the invention as above stated. The | 
defendant makes use of machinery for automatically sewing but- 
tons on leather within the district of Massachusetts. 


, The Morley Automatic Button Sewing Machine. 


The Letters Patent granted to James H. Morley, January 4, 
1881, No. 236,350, will be found in the Record at pages 134—146. 


Beyond any doubt or question the Morley machine was the first 
machine known to the mechanic arts for accomplishing the result | 
of automatically separating shank buttons from a mass, conveying . 
them in order to a position where they can be selected by the | 
machine one after another, and by sewing mechanism, coupled 
with suitable cloth-feeding mechanism, be sewed to leather or 
fabric: at prescribed suitable distances apart from each other. 
These functions of selecting buttons from a mass, sewing them 
one by one to a fabric, and spacing the distances between the but- 
tons, are all performed automatically by the Morley machine. 
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_The Morley machine successfully accomplished a feat in ma- 
chinery which would seem to be, in advance of its execution, 
a mechanical impossibility. The problem was to select from 
an indiscriminate mass of shoe buttons which are furnished 
with spherical or semi-spherical heads, with wire eyes projecting } 
from the heads, single buttons, and present them in succession to 
the needle of a sewing mechanism, so that the needle can pass ~ 
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through the small eye in the shank of the button and secure it to ) 
leather or other suitable fabric. Wood screws, horse nails, pins, ; 
-_ etc., have before the Morley invention been selected one by one 


from a mass and delivered to other machinery, but in all such —s |-_ 


instances the analogy of operation with the Morley machine is 
remote. Screws, horse nails, etc.. have a natural tendency, due to 
the greater gravity of their shanks as compared with their heads, 
to arrange themselves in conveyor ways shanks downward, and 
are supported by their heads on the top surface of such ways, 
down which they slide. The mechanism which takes the blanks 
one after another from such conveyor-ways is invariably some 
form of nipper jaws, which carry them to a place where.they are 
to be taken possession of by machinery for cutting a thread on 
the shank, or for pointing the same, or for dressing the head. 


When shoe buttons are to be dealt with by machinery, it is im- 
possible to follow the order of operations which are found in pre- 
vious screw, nail and pin machines, for the reason that the buttons 
will not arrange themselves naturally shanks downward, on ac- 
count of their heads being many times heavier than their small 
wire shanks. Accordingly it was necessary to employ, in addition 
to the conveyor-ways known to the art, some means for turning 
each button into such a position that a plane passing through the 
eye of the button should be perpendicular to a plane passing 
through the longitudinal axis of the sewing needle, and so that 
upon the descent of the needle it should pass through the eye in 
the button shank. : 

An exhaustive examination into the prior art on the part of the 
defendants disclosed no prior machine as having an existence 
capable of accomplishing any such difficult and delicate operation. 
An attempt was indeed made on the part of an inventor to pro- 
duce a machine that would accomplish these results, but it was a 
conspicuous failure and was relegated to the class of abandoned 
experiments. , 


The defendant’s answer sets up various Letters Patent of prior 
date, as impairing the scope of the Morley invention, but no testi- 
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mony whatever has been taken by the defendant in support of 
such allegation; and Mr. H. B. Renwick, the defendant’s expert 
witness, has not even dignified any one of them with a reference | 
On the other hand, the complainants’ expert in his testimony FF. 
(Rec. pp. 123-126), has, out of abundant caution, considered all : 
of said prior patents, and pointed out their incapacity to meet any 
part of the invention covered by the Morley patent. 

The Morley patent covers broadly the combination of the fol- 
lowing sets of instrumentalities : | 


1. Mechanism for feeding the buttons to the machine. 

2. Sewing mechanism for receiving and taking possession of 
the buttons in succession and securing them to the fabric. | 

3. Mechanism for feeding the fabric or leather along, and 
thereby spacing the buttons at any required distance from each 


other. 


The defendant's expert, states the matter correctly when he 
‘ declares (p. 30, Ans. to Q. 6) that :— 


‘‘Both machines” (complainants’ and defendant’s) ‘‘contain three 
main groups of instrumentalities, which, when combined together 
make up the machine. 

‘‘These are: First, mechanism for holding the buttons in mass 
and delivering them separately in proper position over the leather 
to be attached thereto by the sewing and stitching mechanism. 

‘‘Second, the stitching mechanism; and third, the mechanism 
for feeding the leather along so as to space the stitches, and conse- 4. 
quently the buttons when sewed on.” 


The defendant clearly makes use, as appears by the above quo- f 
ted recognition of the fact, of the same combination of groups of 
instrumentalities, viz.—mechanism for selecting the buttons one 
. by one from a mass and conveying them to a point where the 

needle of the sewing machine is to take them, and arranging 
iis them so that the needle will pass through the eye of the button 
: : fe _ gtiank ; sewing mechanism for fastening the button to the fabric; t 


and mechanism for feeding the fabric along so as to space the 
position of the buttons. 


An examination of the record will disclose that the defense 
relied upon was that there were certain specific differénces 
between the feeding mechanism in the two machines, and also 
specific differences between the sewing mechanisms of the two 
machines; and it was claimed that thereby the defendant had not 
employed the invention covered by the claims of the Morley pat- 
ent in suit. 


The court below adopted this view of the case, and held that 
the defendant’s machine was not an infringement, for this reason, 
of the Morley patent. From the decree dismissing the bill an 
appeal was duly taken, and the errors were duly assigned in the 
prayer for reversal. (Rec. p. 160). 


Assignment of Errors, 


The errors assigned are, that the Circuit Court ought to have 
held and adjudged that the defendant infringed upon said Letters 
Patent, and particularly upon the Ist, 2d, 8th and 13th claims of 
said patent, and that in the construction of said patent the said 
court should have held, not only that Morley was the first person 
who invented a practical machine for sewing buttons on fabrics, 
but that the patent for his invention contained broadly the combi- 
nation of the following sets of instrumentalities: 

1. Mechanism for feeding the buttons to the machine; 

2. Sewing mechanism for receiving and taking possession of 
the buttons in succession and securing them to the fabric ; 

3. Mechanism for feeding the fabric or leather along, and 


thereby spacing the buttons at any required distance from each 


other ; and that the court erred in not holding that the defendant, 
in the machinery used by him, employed the same combination of 
instrumentalities to perform the same result by substantially the 
same means 


The Morley patent after describing the details of construction 
which make up the entire machine, composed of these three main 
groups of instrumentalities, proceeds to say :— 


‘‘Having thus described the machine and constructions set forth 
in the drawings, I wish it to be understood that the same is only 
one of different mechanism which I have contemplated, and which 
may be effectually employed for carrying out the main feature of 
my invention, to wit, the automatic mechanical sewing of buttons 
to a fabric. , 

‘‘Thus different means may be adopted for carrying the thread 
through the eye of the button into the fabric, as, for instance, pass- 
ing the hooked needle through said eye to a position to seize the 
thread from the straight needle or from a suitable carrier, and then 
draw the loop down through the fabric to te secured beneath by 
a shuttle or needle thread ; or the eye-pointed needle may be used 
in connection with a loop-spreader and shuttle for carrying a thread 
through the loop, a single thread or two threads being used. It 
will further be understood that wires may be sometimes substituted 
for threads, and that other feed mechanisms may be employed, the 
needles moving with but not controlling the fabric as in the con- 
struction described.” 


Mr. Henry A. Chapin, the complainants’ expert, who also pre- 
pared the specification of the Morley invention, and who is 
familiar with its relations to any matter exhibited in the prior 
known art, agrees entirely with Mr. Renwick upon the subject of 
the combined constituents which make up the Morely organiza- 
tion. He says (Rec. 10. Ans. to Int. 3): — 


‘‘] have examined the Letters Patent mentioned in the question, 
and understand the improvement of mechanism described therein to 
consist in the combination, with sewing devices, of mechanism for 
automatically feeding shank buttons to a position where they can 
be, one at a time, operated upon by a needle and thread to secure 
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them to a fabric, and of means for feeding the fabric along to 
properly space the buttons thereon.” 


The claims relied on by the complainants are the lst, 2d, Sth, 


¥, and 13th. They are as follows : — 


: ‘61. The combination in a machine for sewing shank buttons to 
fabrics, of button-feeding mechanism, appliances for passing a 
thread through the eye of the buttons and locking the loop to the 
fabric, and feeding mechanism, substantially as set forth. 

‘¢2. The combination in a machine for sewing shank buttons 
to fabrics, of a needle and operating mechanism, appliances for 
bringing the buttons successively to positions to permit the needle 
| to pass through the eye of each button, and means for locking the 

loop of thread carried by the needle to secure the button to the 
fabric, substantially as set forth.” 

‘<8. The combination, in a machine for sewing buttons to 
fabrics, of button feeding and sewing appliances, substantially as 
! set forth, and feeding appliances and operating mechanism whereby 
° the feeding devices are moved alternately different distances to 
alternate short button stitches with long stitches between the but- 
tons, as specified.” 

‘613. The combination, with button-sewing appliances, of a 
trough, appliances fur carrying the buttons successively from the 
trough to the sewing devices, and mechanism for operating said ap- 
pliances and sewing devices, as set forth.” 


The remaining claims of the Morley patent relate to features 
of structural organization, and are subordinate in their scope to 
the claims which express the broad features of the machine, in- 
dependent of mere peculiarities of construction of the members 
composing them. Such minor claims are not alleged to be in- 


: fringed. 


The record shows that Morley was the first person who suc- 
ceeded in producing an automatic machine for sewing shoe but- 
tons on fabrics. He is entitled, therefore, from the fact that he 
is a pioneer, and in fact the creator of this art, to a very liberal . 
construction of the claims of his patent. If he were a mere 
improver upon prior machines capable of accomplishing the same 


general result, his claims would justly receive a much narrower 
interpretation, and the rule as to what would constitute a sub- 
stantial equivalent, in dealing with the machine of an alleged 
infringer, would be more strict. 


The Doctrine of Equivalents in its Application to Letters Patent 
Which Stand at the Head of an Art, and are 
the Creators of such Art. 


A primary invention has been correctly defined as one which 
performs a function never performed by any earlier invention. 
A secondary invention is one which performs a function previously 
performed by some earlier invention, but which performs that 
function in a substantially different way from any that preceded 
it. The rule as to what constitutes a substantial equivalent must 
necessarily be different when we are dealing with these two dif- 
ferent classes of inventions. In the primary invention, where 
mechanical functions are performed by an organization, as a 
whole, entirely new and never accomplished in any prior machine, 
all subsequent machines, which employ substantially the same 
groups of instrumentalities to accomplish the same end, are 
infringements, although it may indeed be true that the subse- 
quent machine has simplified the mechanical construction of one 
or more groups of mechanisms which make up the machine. 
The rule is stated in the case of McCormick vs. Talcott, 20 How , 
405, and has never been changed in any subsequent decision of 
the Supreme Court, but, on the contrary, has been reaffirmed. 
In that case the Court say: 


‘‘If he (the patentee) be the original inventor of the device or 
machine called the divider, he will have a right to treat ae infrin- 
gers all who make dividers operating on the same principles, and 
performing the same functions by analogous means or equivalent 
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combinations, even though the infringing machine may be an im- 
provement of the original, and patentable as such. But if the in- 
vention claimed be itself but an improvement on a known machine 
by a mere change of form or combination of parts, the patentee 
cannot treat another as an infringer who has improved the original 
‘machine by use of a different combination performing the same 
functions. The inventor of the firat improvement” (as dis- 
tinguished from the inventor of the origina! machine) ‘‘cannot in- 
voke the doctrine of equivalents to suppress all other improvements 
which are not mere colorable invasions of the first.” — 


This doctrine is reaffirmed in the case of Railway Co. vs. Sayles, 
97, U. S., 556. Here the court said :— 


‘*In euch cases, if one inventor precedes all the rest, and strikes 
out something which includes and underlies all that they produce, 
he acquires a monopoly, and subjects them to tribute. But if the 
advance towards the thing desired is gradual, and proceeds 
by step, su that no one can claim the complete whole, then 
is entitled only to the specific form of device which he produces, 
and every other inventor is entitled to his own specific form, so. 
long as it differs irom. those of his competitors, does not include 
theirs. These general principles are so obvious, that they 
need no argument or illustration to support them.” 


The case of Clough vs. Barker, 106 U. S., 167, is another illus- 
tration in point. The Circuit Court decided that the defendant’s 
gas burner was not an infringement of the patent. Afterwards 
the case went to the Supreme Court upon appeal, and the 
judgment below was unanimously reversed. The ground of 
reversal was the different view taken of the scope of Clongh’s 
patent upon a more careful review of the testimony, and it was 
held that he, being the first person who had applied a valve reg- 
ulation to a burner, was entitled to hold as infringements all 
valve regulations applied to gas burners to accomplish the same 
result by substantially the same method; and the Court say 
(p. 177):— 

‘sAlthough in the Clough structure the burner and surrounding 
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tube revolved together in adjusting their position in reference to 
that of the tubular valve, so as to let in or turn off the supply of 
gas through such perforations ; and although in the Clough struc- 
ture the flame revolves by the revolution of the burner; and 
although in the defendant’s burners the revolution of the surround- 
ing tube regulated the supply of gas through such perforations, 
and neither the burner nor the flame revolved; the defendant’s 
valve arrangement must be held to have been an equivalent for 
that of Clough to the full extent to which that of Clough goes, 
involving, perhaps, patentable improvements, but still tributary or 
subject to the patent of Clough. It is true that that patent des- 
cribes the tubular valve as being inside of the burner tube. But 
Clough was the first person who applied a valve regulation of any 
kind to the combination to which he applied it, and, the first per- 
son who made such a combination, he is entitled under decisions 
heretofore made by this Court, to hold as infringements all valve 
regulations, applied to such a combination, which perform the same 
office in substantially the same way as, and were known equivalents 
for, his form of valve regulation.” 


The same doctrine is again asserted by the Supreme Court in 
the case of Duff v. Sterling Pump Co., 107 U. S. 639. In this 
case the patent in suit belonged to the secondary or subordinate 
class; that is to say, an improvement upon a previously known 
apparatus, as distinguished from a new machine performing func- 
tions not performed by any previous mechanical organization. 
The Court drew attention to this distinction in the following para- 
graph (p. 639) :— 

‘‘The case is one where, in view of ‘the state of the art, the in- 
vention must be restricted to the form shown and described by the 
patentee.” . . . ‘*Todd was not a pioneer. He merely devised a 
new form to accomplish these results.” (Railway Co. v. Sayles,. 
97 U.S. 554.) ‘The defendant adopts another form. Under 


such circumstances the Todd patent cannot be extended so as to 
‘embrace the defendant’s form.” 


Another illustration of the application of the doctrine that 
primary inventions are entitled, in dealing with infringers, to a 
broad range of equivalents, is the case of Potter v. Stewart, 18 
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Blatch. 563. The characteristic of this machine, which dis- 
tinguished it from prior machines in the art, was the employment 
of a so-called perpetual feed. ‘This member of the combination 
consisted of a belt armed with spur points and passing around 
rollers. Subsequent to Bachelder’s invention, the well-known 
and now universally used four-motion mechanical feed was inven- 
ted, and the defendant made use of this mechanism in the combi- 
nation. It was contended, on the part of the defendant, that 
there was no infringement, for the reason that there had been 
substituted for the perpetual belt-feed employed by Bachelder, 
a new mechanism distinct in character, although performing the 
function of a continuous feed for the fabric to be sewed. Judge 
Blatchford, after stating the differences between these two feed- 
motions, and finding, as the obvious fact was, that the four motion 
feed performed in the combination the same function that the 
belt-feed performed, goes on to say on p. 564: — 


‘These operations had not been performed by any feed, in com- 
bination with the other things it is combined with in the Bachelder 
machine, before Bachelder invented his machine. This being so, 
any improvement in the feed, while the operatiuns so performed by 
it are retained, may be patentable in respect to doing something by 
the use of it which the Bachelder feed would not do, but it cannot 
be used to perform the operations referred to, without invading 
Bachelder’s rights. To say that this improvement in the feed may 
be used, because it has features in it which did not exist before 
Bachelder’s feed, Jeads necessarily to the conclusion that, if those 
features did exist before Bachelder’s feed, it could not be used. 
Yet, if those features did exist before Bachelder’s feed, they could, 
of course, be used always, as against any claim under Bachelder’s 
feed. Bachelder cannot interfere with those features so far as they 
do not concern themselves with the performance. in substantially 
the same way and by substantially the same means, of the same 
operations which his instrumentalities perform; but, if they do 
concern themselves with such performance, he can interfere with 
them, for the very reason that they did not exist before his inven- 
tion, while, if they had existed before his invention, he clearly 
could not interfere with them.” 


The doctrine of Consolidated Safety Valve Co. vs. Crosby Steam 
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Gage and Valve Co. 113 U. S. 159, is directly in suppport of 
the proposition for which I am contending. In this case the 
claim in the patent to “a safety valve with the circular or annular 
flange or lip c, c, constructed in the manner, or substantially in 
the manner shown, so as to operate as and for the purposes herein 
described,” was construed, in view of the fact that Richardson 
was the first person to effect a new result in safety valve attach- 
ments to steam boilers, by employing a strictured orifice to re- 
tard the escape of the steam, smaller in area than the passage 
for the entrance of the steam, to embrace and include the defend- 
ant’s structure as an equivalent construction, notwithstanding 
that the defendant’s valve did not have a concaved flange sur- 
rounding the periphery of the valve proper to form a huddling 
chamber, and notwithstanding that in the Richardson valve all 
the escaping steam passed through the stricture, while in the de- 
fendant’s valve only a part of the steam passed through one of 
two ground joints which the valve made with its seat; and the 
court says, after quoting the claim to “a safety valve with a cir- 
cular or annular flange or lip c, c,” etc., that it legally covers and 
embraces “a valve in which are combined an initial area, an ad- 
ditional area, a huddling chamber beneath the additional area, 
and a strictured orifice leading from the huddling chamber to the 
open air, the orifice being proportioned to the strength of the 
spring, as directed.” 


The same liberal rule of interpretation in cases of patents for 
primary inventions has been applied at the circuit. American 
Whip Co., vs. Lombard, 4 Clifford, 507; Dunham vs. Kimball, 
17 Fed. Rep., 810. 


So also in the case of patents relating to conspicuously new 
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methods, improvements in an art, or for processes, the same 
principles govern. 


United Nickel Co., vs. Pendleton, 15 Fed. Rep., 745. 
Tilghman vs. Proctor, 102 U, S., 70. 
The Telephone Cases, 126 U.S. 


Application of this Doctrine to the Present Case. 


We conclude, therefore, on this point, with the application of 
this well-settled doctrine of the law to the case in hand. Morley 
was the first creator of an automatic button sewing machine. 
To accomplish this new result he united in one organization a 
mechanism for feeding the buttons from a heterogeneous mass, so 
that they could be delivered one by one to sewing mechanism, 
and to the fabric or leather to which they were to be secured ; 
sewing mechanism for passing a thread through the eye of the 
button, and securing it to the fabric; and lastly, feeding mechan- 
ism for moving the fabric the required distances to space the 


buttons. 


We insist that any person who makes use of those three sets 
of mechanisms for accomplishing the same result is an infringer, 
provided, of course, that sucb mechanisms so in combination, in- 
dividually considered, are proper equivalents for the mechanisms 
exhibited in the Morley patent. It may indeed be the fact that, 
in an infringing machine, the button-feeding mechanism is simpler © 
than that shown in the Morley patent. It may also be true that 
the sewing mechanism, regarded by itself, is different in construc- 
tion from that shown in the Morley patent, and also the cloth- 
feeding mechanism may be of a different type from that employ- 
ed by Morley. Nay, more, each one of these mechanisms so in 
combination in a defendant’s machine may be worthy of a patent 
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for the improvements in construction which it exhibits. But if 
it be true that the button-feeding mechanism and the sewing 
mechanism and the cloth-feeding mechanism in the defendant’s 
machine, when they are regarded as wholes, and not critically as 
to their structure, are mechanisms which perform the same func- 
tion, individually considered, as the corresponding mechanisms 
in the Morley machine, in substantially the same way, and are 
combined together to produce the same result, then, indeed, such 
machine is an infringement; and for the reason that the Morley 
machine is a primary, and not a secondary invention, and as such 
is entitled to the broadest interpretation, in its favor, of the sub- 
stituted mechanical equivalents. 


The Keith Patent. 


In view of the fact that the defendant’s expert attaches no im- 
portance to the prior Keith patent, No. 130,581, and does not 
even comment upon it, it is unnecessary to make any further 
statement concerning this construction than to say that it had no 
button-feeding mechanism whatever, and no automatic operation; 
nor did it have any fabric-feeding mechanism Besides this, it 
was an abandoned experiment, and its chief value, in this case, is 
for the complainant, in the fact that it is apparant that there was 
a want in the trade for a button-sewing machine. Keith under- 
took to supply this want, and he failed; and this failure, and the 


inability of Keith or any one coming after him, until Morley, to 


accomplish a success, emphasizes, in the most pointed way, the 
necessity for the exercise of high inventive faculty to produce an 
automatic machine. 

Neither can the argument that the Morley patent does not ex- 
hibit invention in view of the fact that automatic screw, pin and 
eyelet machines were previously known, receive favor in the light 
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of the views of this court as expressed in Loom Co. vs. Higgins, 
105, U. S., 580, wherein in reply to the same argument the court 
say :— 

‘¢But it is plain from the evidence, and from the very fact that 
it was not sooner adopted and used, that it did not, for years, 
occur in this light to even the most skilful persons. It may have 
been under their very eyes, they may almost be eaid to have 
stumbled over it, but they certainly failed to see it, to estimate its 
value, and to bring it to notice. . . . At this point we are con- 
strained to say that we cannot yield our consent to the argument, 
that the combination of the different parts or elements for attaining 
the object in view was so obvious as to merit no title to invention. 
Now that it has succeeded, it may seem very plain to any one that 
he could have done it as well. This is often the case with inven- 
tions of the greatest merit. It may be laid down asa general rule, 
though perhaps not an invariable one, that if a new combination 
and arrangement of known elements produce a new and beneficial 
result, never attained before, it is evidence of invention.” 


The inefficiency of the Keith machine, as well as its inadequacy 
to meet the combination of the Morley patent, is clear from the 
testimony of Crossman, the only witness who knows anything 
about it, in answer to Int. 12, (Rec. p. 23,) where he says: — 
‘“‘We move the boot along from one button to another.” And in 
answer to Cross-Int. 39, he says that the buttons were taken out 
of the raceway by hand. And in answer to Cross-Int. 40, he 
says that the cloth or leather was fed along by hand, and the but- 
tons spaced by marking by hand. And, finally, in answer to 
Cross-Int. 47, he says that the machine did not feed the fabric 
automatically, but that the leather or cloth was moved along by 
hand, and the spacing of the buttons was wholly determined by 
the operator. 


The Defendant’s Machine is an Infringement of the Morley Patent. 


The opening testimony of the complainant upon the question 
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of infringement is given by Mr. Henry A. Chapin. His state- 
ment will be found in answer to Int. 7, pp. 11 and 12 of the 
Record. 


We now come to consider the positions taken by the defendant 
upon this question. The only point attempted to be made is, that 
the feeding mechanism for the buttons in the defendant’s ma- 
chine, and the sewing mechanism in that machine differs specifi- 
cally in certain structural characteristics from the corresponding 
mechanism in the Morley machine. In other words, the argu- 
ment: is, that the first, second, eighth and thirteenth claims of the 
Morley patent, notwithstanding that they do not contain any limi- 
tations to specific elements in combination, are nevertheless to be 
strictly construed in the same manner as if they had recited in 
terms and by letters of designation each and every device which 
enters into the make-up of the groups of devices claimed in com- 
bination. 


The expert witness for the defendant is not asked the usual 
question in such cases, but is directed to compare the contrivances 
and combinations contained in the Lancaster machine with the 
contrivances and combination described in the Morley patent, and 
to state their resemblances and differences. He then proceeds, 
in answer to this question (Rec. p. 30) to describe in detail the 
specific devices which go to make up the button-feeding group 
and the sewing group, and having shown that all the devices 
which go to make up the group of button selecting and _present- 
ing mechauism, and the various devices which go to make up the 
sewing mechanism, in the Morley machine, are not all found as 
parts of corresponding groups in the Lancaster, or defendant’s ma. 
chine, he concludes by insisting that there should be interpolated 
into the several claims of the Morley patent in suit each of these 
minor members composing such groups, and upon this principle 
of construction there is no difficulty in finding absence of infringe- 
ment. 
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He is obliged to concede that both machines contain the same 
main groups of instrumentalities which when combined together 
make up the machine. (Rec. p. 30.) 


He then states that in the Morley machine there is a hopper 
valve at the bottom of the hopper in which the buttons are massed, 
and that this valve picks out the buttons one by one from the 
hopper and delivers them into an inclined trough. 


He remarks that this trough or way is analogous to a similar 
device described in screw and pin machinery. 


He points out that, for the purpose of arranging these buttons 
in proper order in the trough, there is used a flexible corrugated 
strip of metal whose office is to roll the buttons over so that their 
shanks will lie downward in a groove in the bottom of the trough. 
He next states that there is in the Morley machine a button 
wheel at the end of the delivery trough, which wheel is provided 
with pockets, each pocket capable of receiving a button, and that 
there are means for revolving this button wheel intermittingly. 
He next points out that when each button has arrived over the 
notch in the table where it is about to be discharged, it has been 
turned on its vertical axis one hundred and eighty degrees, and 
that then a punch operates to drive the first button in the series 
into a spring holder, and that the next operation is to turn this 
holder so that the eye of the button will be brought from a ver- 
tical into a horizontal plane so that it can be entered by the 


needle. 


These enumerated devices, the expert says, are the “appliances 
for bringing the buttons successively to positions to permit the 
needle to pass through the eye of such button.” He admits that 
in one of the modifications suggested the button wheeland punch 
may be dispensed with, and a light spring substituted at the bot- 
tom ofthe button trough to perform the office of holding up the 
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column of buttons and acting as a spring gate to let out one but- 
ton at a time. 


Having thus forced into the Morley claims relied on, elements 
or devices which are not enumerated in the claims, or, shortly 
stated, having written Morley’s claims to suit himself, the expert 
proceeds to show the differences in this portion of the Lancaster 
machine. He directs attention to the fact that, in the defendant’s 
machine, the buttons start shanks upward ; that they are swept 
by means of a brush (which, by the way, is a well known. device 
used in arranging blanks in screw machinery) into slits which 
converge into the conveyor, and that the row of buttons is then 
allowed to pass down such conveyor, which is twisted so as to 
form, in combination with a plain surface, a button turner which 
will cause the first button in the series to occupy a position so 
that its eye is nearly horizontal, to enable the sewing needle to 
enter therein ; and he concludes from his comparison that, be- 
cause the Lancaster machine has no hopper valve, no corrugated 
plate, no button wheel, and no punch or spring holder ; for the 
reason that in the machine, the buttons are fed shanks upward, 


and therefore these contrivances mentioned are unnecessary to be 


employed to effect the turning over of the button, as required in 
the Morley machine where the buttons start shanks downward, 
there is no infringement of the Morley patent. 


Of course if the first claim of the Morley patent had recited a 
combination into which every one of the devices which compose 
it had entered as elements of such combination, then the reason- 
ing of the expert witness would be entirely correct under the 
familiar doctrine of Keystone Bridge Co. vs. Phenix Co., 95 U. S., 
278. But the vice of the reasoning is that such elements are not 
in fact made necessary constitutents of any of Morley’s claims in 
suit. 


If Morley, instead of being at the head of this new art, had 
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been simply an improver upon.a known art, he would then have 
been required to limit himself to the specific combination of 
devices which distinguished his improvement from previously 
known constructions to accomplish the same end, and in. such 
case the words “substantially as described ” would have had a far 
narrower significance than they have in the present case, or, as 
Mr. Walker very well puts it (Walker on Patents, p. 265) :— 
‘*When the invention at bar is strictly primary, and especially 
if it is extremely useful, then the word ‘substantially’ will be made 


to cover differences alike numerous and important, and even highly 
creditable to the infringer who invented them.” 


Comparison of the Button Feeding Mechanism ot the Respective 
Machines. 


Upon comparing the Morley and the Lancaster machines with 
respect to the apparatus or mechanism for feeding the buttons, 
which compound organization constitutes one of the elements of 
the first claim, it will be found that in both machines there is a 
receptacle for shank buttons in a mass. In both machines this 
mass of buttons passes in order into conveyor guides. In both 
machines the series of buttons conveyed to the sewing mechanism 
must be presented successively with their shanks in a horizontal 
plane, so as to allow of the entrance of the needle into the eyes 
of such shanks. In the Morley machine the buttons are carried 
along the raceway shanks downward, and are turned over into 
proper relation for the needle to enter the shanks by devices such- 
as have been above referred to. In the Lancaster machine the 
buttons travel along the raceway shanks upward, and the twist- 
ing of the raceway causes the buttons to be turned into the proper 
position for presentation in succession to the sewing needle. 
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Shortly stated, one machine has active devices for turning the 
buttons, while the other machine has passive ones to accomplish 
precisely the same result. The Morley machine has a button wheel 
or wheel having recesses for receiving the buttons, and acting also 
to shut off the column of buttons and take one at a time out of 
the raceway. The Lancaster machine has no button wheel, but 
has a spring-gate at the end of the raceway, which serves to shut 
off the column and allow one button at a time, in combination 
with other devices, to be withdrawn from the raceway. One of 
the modifications, however, described in the Morley patent, is the 
employment of a similiar spring-gate, and thereby dispensing with 
the button wheel. A drawing of this modification is shown at 
Fig. 23. In this modification an active device is used to open the 
spring-gate and discharge the button, and the same thing is true 
in the Lancaster machine, because the needle entering the eye of 
the button and passing a thread through the same, is the active 
‘instrument in combination with the sidewise movement of the 
raceway to effect the same result. 


Now, can it be of the least importance in such an invention as 
this of Morley, that one of the concrete elements or organisms 
entering into the grand combination has been modified, or sim- 
plified, or improved by an infringer? 


Applicants for patents are entitled, as this Court has repeatedly 


said, to frame their claims to suit their true invention ; and con- 
sequently, where a patentee, or his ev parte application, states 
his claim too narrowly by introducing more elements than are 
necessary, or qualifying unnecessarily the characters of the ele- 
ments, he is bound by such statement, and his specification is to 
be construed most strongly against himself. 

Keystone Co. vs. Phenix Co., 95 U. S., 274. 

Gage vs. Herring, 107 U. S., 648. 


Mr. Morley, however, took good care not to make a restricted 
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claim, and therefore the defendant undertakes to make one for 
him. 


The Fabric Feeding Mechanism. 


With reference to the compound element of the cloth or 
leather feeding mechanism, the expert concedes that it is sub- 
stantially the same in both machines, the needles in both operat- 
ing to feed the cloth or leather while inserted in the same. And 
every one must agree with the witness, that there is *‘no substan- 
tial difference between the leather-feeding mechanism of the two 
machines, although in the Morley the two needles swing like an 
inverted pendulum, while in the Lancaster the single needle re- 
ciprocates in a straight line.” (Renwick, p. 34.) | 


The Sewing or Stitching Mechanism. 


The remaining compound organization constituting the third 
element or constitutent of the Morley combination is the sewing 
or stitching mechanism. In this part of the defendant’s case we 
find a labored argument covering eight pages, on the part of the 
expert, to point out the differences between the kind of stitch 
used in the two machines for fastening the button to the leather 
or fabric. Undoubtedly the two kinds of stitches are different, 
specifically considered The Morley makes use of what is known 
in sewing machinery as the chain stitch. The Lancaster employs 
a stitch which is made by looping the thread upon itself and 
causing the shank of the button to occupy the bight of the loop 
so as to prevent it from pulling out as it would otherwise do. 


22 


The drawings of Fig. 7 to Fig. 11 of the Mathison patent show 
clearly the concatenation of the threads of the Lancaster stitch. 
Perhaps there are advantages in the use of the stitch which the 
defendant’s machine employs ; but the Morley patent is not for 
any particular kind of stitch or any particular kind of mechanism 
for making the stitch. Whenever the form of stitch is changed 
in a sewing machine, the instrumentalities for operating upon the 
thread must necessarily be different. Morley tells us, in a para- 
graph already quoted from his patent, that the machine which 
he has described in the patent is “only one of different mecha- 
nisms which | have contemplated, and which may be effectually 
employed for carrying out the main feature of my invention,—to 
wit, the automatic mechanical sewing of buttons to a fabric”; and 
he then proceeds to suggest a different form of stitch which can 
be employed, and which might be either the Grover & Baker 
chain stitch or the Wheeler & Wilson double-thread lock stitch. 
It will, indeed, be a surprise-to Morley to be judicially informed 
that his invention, which by confession of the defendant stands at 
the head of this art, is in reality nothing more than a patent for 
making a particular kind of stitch. 


In dealing with the group of devices in the Morley patent 
which make up the sewing mechanism of the combination, the 
expert witness for the defendant pursues the same line of discus- 
sion which he adopted when considering the devices which make 
up the button selecting and feeding mechanisms of the two ma- 
chines. He recognizes the fact that the results accomplished by 
the two machines in sewing a row of buttons on the fabric are 
the same, and then, as a foundation for his subsequent reasoning, 
says :-— 


**But if the results be compared, not generally, but specifically, 
and as including the concatenations of thread which will form the 
seam and attach the buttons to the leather, then the results are 


different.” (Rec. p. 38.) 
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The whole argument as to the differences between the two ma- 
chines in respect to the means for sewing or fastening the but- 
tons to the fabric rests upon the proposition that the concatena- 
tion of the thread which makes up the stitch in the defendant’s 
machine is different from that which is found in the Morley ma- 
chine. In the machine of the patent, the button is sewed to the 
leather by a well-known variety of stitch, and the buttons are 
spaced at the proper distances apart by the feeding mechanism 
which moves the cloth along, and these feeding devices are moved 
alternately different distances to alternate short stitches with long 
stitches between the buttons. This last named feature is equally 
true of the sewing mechanism of the defendant's machine. It is 
not denied that the button is taken possession of in both machines 
by the sewing mechanism. ‘The needle in both machines enters 
the eye of the button, but in the defendant's machine the thread 
is looped so as to embrace also the shank of the buttton, and 
great importance seems to be given to the circumstance that if 
the buttons in the defendant’s machine were not present a fasten- 
ed or locked stitch would not be formed in the fabric. The dif- 
ference is simply this: in the defendant's machine the sewing 
mechanism would go through its proper motion to make the long 
and short stitches, but if the buttons were not there present a 
succession of loops would be formed which could be pulled out 
of the leather When the buttons are present the thread which 
forms the stitching is looped around the neck of the button, and | 
undoubtedly by the fact of the presence of the button becomes a 
lock stitch. 


The deposition of the plaintiff's expert is simply a labored argu- 
ment to inject into the first and principal claim of the Morley 
patent the particular sub elements which make up the button- 
feeding mechanism and the sewing mechanism. It has already 
been stated that in the Morley machine the buttons are in the first 
instance taken out of the hopper where they lie in a mass, and ar- 
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ranged in a raceway or conveyor. The shanks of the buttons lie 
pointing in all directions. It becomes necessary to turn them over 
when they are not. in proper line, and so that the eyes will lie in 
the slot or groove of the raceway and their bodies rest in the trough 
portion of the same device. Inasmuch as the end to be accom- 
plished is the presentation of the buttons to the sewing mechanism 
so that the eyes of their shanks shall lie in a horizontal plane at a 
pendicular, or nearly so, to the plane in which the sewing needle 
right angle certain active devices are necessary, in the Morley or- 
ganization, to turn the irregularly disposed buttons into the proper 
position for correct presentation to the needle, and therefore the 
defendant’s expert proceeds to enumerate each one of the sub-ele. 
ments which enter into the composition of the button feeding 
mechanism composing one of the compound elements of the first 
claim of the Morley patent. He enumerates them as follows (Rec. 
p. 39) :— (1) hopper ; (2) hopper-valve ; (3) trough ; (4) elastic cor- 
rugated strip to roll the buttons in such manner that their eyes shall 
fall into the grooves in the bottom of the trough; (5) the button- 
wheel and its supporting table; (6) the punch for punching the 
button out of the button-wheel into the peng split spoon ; and 


(7) the spring _ spoon. 


Lee ee eee ees 


It has also iia stated that the defendant’s machine delivers 
the buttons in the first instance from the hopper into the race- 
way shanks upward, and therefore it becomes unnecessary to em- 
ploy any active devices for turning the buttons so that their 
shanks shall stand in the proper position. The defendant’s ex- 
pert finds the differences between the two machines in this par- 
ticular to be as follows (Rec. p. 40): —It is admitted that the 
hopper is the same in both machines. It is denied that the Lan- 
* caster machine has any hopper valve intermediate of the hopper 
* __ and the raceway. It is admitted that the defendant’s machine 
- has a conveyor trough, but it is claimed to be different from Mor- 
+ _ ley’s trough in the circumstance that it is arranged to hold the 
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buttons shank upwards and is formed on a twist, something like 
a winding stair-rail, so that the buttons as they descend along 
such inclined trough toward the sewing mechanism will be turn- 
ed ninety degrees, or far enough so that the eyes of their shanks 
will lie in a horizontal plane and in a position where the de- 
scending needle can enter such eyes. It is denied that the Lan- 
caster machine has any corrugated strip for rolling the buttons 
over, any button wheel or devices for turning the button 180 de- 
grees on a vertical axis, any punch to discharge the button out 
of the button wheel, or any device for taking the button from the 
button wheel, turning it 90 degrees, and carrying it over to the 
needle. 


When brought down to the last analysis, the defendant’s posi- 
tion is, that the defendant’s machine is substantially different from 
the Morley machine because the buttons are presented to the in- 
clined conveyor trough from the hopper with their shanks point- 
ing upward, and therefore no devices are required for bringing 
the buttons into the right position, as are required in the Morley 
machine, where the buttons, when they pass intd the entrance to 
the conveyor-ways, have their shanks pointing in different direc- 
tions. The difference between the sewing mechanism in the two 
machines is founded on the fact that the concatenation of the 
threads to form the stitch-fastening is different in the two 
machines, and necessarily the devices which are in co-operation 
to make the respective stitches are different. 


Now, if the patentee had made each of these sub-elements, 
which have been forcibly injected into the claim, essential mem- 
bers of the combination, then he would have been bound by the 
statement (Vance vs. Campbell, 1 Black, 427.) But the patentee 
has done nothing of the kind. His invention required no such 
limitation. It was a broad invention. It was the first sewing 


- machine for automatically attaching buttons to fabrics that was 
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known to the art. It contains three essential groups of instru- 
mentalities : — 
1. Button-feeding mechanism ; 


2. Sewing mechanism ; 
3. Cloth-feeding mechanism ; all co-operating to produce the 


result of enabling buttons cast in a mass into a hopper to be selec- 
ted one by one from the mass and sewed on to a piece of leather 
or cloth and spaced regularly in their positions. Mechanism may 
be indispensable for the operation of a mechanical structure, but 
the whole of it is not imported into the combination unless the 
patentee chooses to do so. 


The court, in the case of an invention which occupies, relatively 
to the art to which it appertains, the rank and position of the 
Morley invention, will not cast about for means to defeat, on 
technical grounds, the true scope and effect of the claims 
of the patent. It is apparent, from an examination of the 
long argument of the defendant’s expert, that the theory upon 
which he proceeded to maintain non-infringement was to assume 
that every one of the sub elements entering into the composition 
of the concrete organizations which make up the combination re- 
cited in the first claim, must be found in the defendant’s machine 
in order to create an infringement. This is clear from the state 
ment of the witness on page 40. 

; ‘‘Looking now at the Lancaster machine to see if it contains the 
invention referred to in this claim, I search to find whether it has 
the elements or sub-elements covered by this claim, or any equiva- 
lents or known substitutes for them; and, as I understand, J must 
find all these sub-elements in the Lancaster machine in order 
to assert that it contains the invention referred to in this claim. 


I cannot find all the elements, nor the equivalents of them, in the 
Lancaster machine.” 


It is not contended at all, on the part of the complainants, that 
the several claims of the Morley patent in suit are for a result or 
an effect irrespective of the means by which such effect is accom- 
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plished. It is conceded that, notwithstanding the fact that Mor- 
ley was the first person to produce a practical machine for auto- 
matically selecting buttons from a mass and securing them to 
leather or other fabric spaced at regular distances apart, the field 
is nevertheless open to every subsequent inventor to accomplish 
the same general result, if he can, by substantially different means. 
I am only insisting that in determining whether the means em- 
ployed by the defendant are substantially the same means as those 
employed by Morley, a liberal interpretation in favor of Morley 
should prevail as the result of the fact that he is confessedly a 
pioneer in this branch of the mechanic arts. I submit that broad 
claims such as we find in the patent are not to be minimized by 
dissecting the several compound organisms which make up the 
combination, and thus requiring that the defendant’s apparatus 
shall be a Chinese copy of the same. Upon the theory of the 
defendant the first claim of the Morley patent is to be construed 
as if there were embraced in it by express statement or necessary 
intendment each and every one of the particular instrumentalities 
which co operate to accomplish in each of the compound elements 
of the claim a specific effect, 


The rule of decision in such cases is plain to be gathered from 
the decision of this court in Consolidated Valve Co. vs. Crosby 
Steam Gage and Valve Co., 113 U. S., 157. In that case the 
record discloses that notwithstanding safety valves had been pre- | 
viously known to the art, composed of a combination of the same 
general elements which entered into the Richardson valve, Rich- 
ardson was the first person to so organize such apparatus that the 
buddling chamber should have an area of steam entrance larger 
than the area of the exit passage, and thus, as the result ofa 
retarding stricture to such huddling chamber, induce a new mode 
of operation in the whole apparatus. This fact having been 
made clear to the court, it gave a construction to the claim which 
should cover the essential features of the invention. It was held 
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that it was not limited to a construction which consisted of a 
common valve disc with a radially projecting concaved annular 
flange forming a huddling chamber, and through which all the 
escaping steam must pass, but that the patent was entitled to 
cover any steam valve in which were combined an initial area, a 
supplemental area, a huddling chamber beneath such supple- 
mental area, and a strictured orifice of discharge having the 
characteristics set forth in the patent, and thus accomplish the 
result of automatically relieving the pressure of the steam in the 
boiler without incidentally reducing the pressure to such an ex- 
tent as to be wasteful. Consequently, under this rule the Crosby 
valve, which obviously did not have a huddling chamber arranged 
around the exterior periphery of the valve proper, but which did 
have an initial area for steam pressure, a supplemental valve 
area, and a huddling chamber beneath such supplemental area 


with a strictured orifice, was held to be an infringing structure. 


Applying this rule to the present case, the inquiry is, whether 
in order to constitute an infringement the defendant must employ 
- in his machine every one of the minor devices which enter into 
the composition of the concrete organisms in combination covered 
by the patent. ‘There is no necessity in the present case to do 
the least violence to the language of the claim by disregarding 
‘any specific qualifications affecting the structure of the concrete 
mechanisms in combination. We submit that it is proper to in- 
quire into the true character of the real invention disclosed by 
the patentee. We start with the agreement on both sides that 
there are in the patentee’s machine, as well as in the defendant’s 
machine, three groups of instrumentalities in combination, and 


a that these several groups, when regarded with respect to the 
"| offices which they perform and the results which they accomplish, 
"are the same. It is agreed also that the cloth-feeding mechanism 
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in both the plaintiffs’ and the defendant’s machine are equiva- 
lents for each other, and are therefore the same in the law. 


The contention arises upon the fact that the button-feeding 
mechanisms in the two machines are specifically different from 
each other in the following particulars: In the Morley machine 
the buttons are taken from the hopper one after another with 
their shanks pointing in various directions, and are then, by means 
of an active device (which is a corrugated plate) arranged in the 
conveyor-ways so that their shanks shall stand pointing all in one 
direction, but downward. while in the defendant’s machine the 
buttons, when they emerge from the hopper, are entered into the 
conveyor-ways with their shanks pointing upward. In 
both machines the convéyor-ways are inclined so that the but- 
tons will pass down the same by gravity. In the Morley machine, 
in combination with the conveyor-ways, is a button-wheel and a 
punch to remove a button out of the wheel and transfer it to a 
spoon-like device, which latter causes the buttons in-succession to 
be turned at an angle of ninety degrees, so that their shanks will 
lie in a horizontal plane with their open eyes in the path of the 
needle of a sewing mechanism, while in the defendant’s machine 
the conveyor-ways themselves are twisted so as to form a path 
which is the section of a spiral, and thereby cause the buttons as 
they pass along the ways to be turned ninety degrees for the same 


purpose. 


The Morley invention is not confined within such narrow 
boundaries as will limit it in the way the defendant contends. 
We are to inquire what the essential characteristics are of the 
several organisms which are stated respectively to be the button- 
conveying mechanism, the sewing mechanism and the fabric-feed- 
ing mechanism. ‘The function which the first element is to per- 
form in the organization covered by the Morley patent is to cause 
shank buttons to be taken from a mass and conveyed to a point 
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where they can be taken possession of one after another in ‘suc- 
cession by the needle of the sewing machine and be turned, in 
their passage from the hopper alorg the conveyor-ways to the 
needle of the machine, so that the open eye of the shank will lie 
in the path of movement of needle. It is plain that this 
function is performed in both machines. 


The Means to Execute this Function are Substantially the Same in 
Both Machines. 


The next question is, are the means employed in the defendant's 
machine substantially the same means, as the law regards substan- 
tial equivalency, as the means employed in the Morley machine? 
It is obvious that in both machines there is a hopper into which 
the shoe-buttons are tumbled in a mass. It is also apparent that 
in both machines there are inclined conveyor-ways which lead 
from the hopper tothe sewing mechanism. Now, it only remains 
to ask whether the means employed for turning the buttons in the 
defendant's machine so that the eyes in their shanks will stand in 
the path of the needle, are within the means employed in the 
Morley machine. In the Morley machine the buttons when taken 
into what may be well called the vestibule or non-grooved portion of 
the conveyor ways from the hopper, have their shanks standing in 
various directions, and therefore a flexible corrugated strip of 
metal which is oscillated to and fro operates to partially roll over 
the buttons so that their shanks will occupy a deep groove at the 
bottom of the trough. Now, in the defendant’s machine the re- 
ciprocating brush which sweeps over the bottom of the hopper in 
which the buttons lie in a mass, operates in an equivalent way 
with the corrugated vibratory plate of the Morley machine. Those 
buttons which by its action have been rolled over so that their 
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shanks stand upward, will enter slits in a metal plate which con- 
verge into a single pair of conveyor-ways. 


The difference thus far is, that in the Morley machine the but- 
tons are arranged with their shanks all lying in one direction after 
they have emerged from the hopper and entered into the vestibule 
of the conduit, while in the defendant’s machine the same thing 
is accomplished by equivalent devices before the buttons have 
entered the main conveyor or conduit. 


We will next compare the devices employed in the machines 
respectively for bringing the buttons one by one so that their 
shanks will stand in a horizontal plane with their eyes open to 
receive the sewing needle. In the Morley machine the buttons 
pass down the conveyor-ways with their shanks occupying the 


_groove in the ways and all pointing downward... When they 


reach the end of the ways they enter one by one into a button- 
wheel, and are turned by the revolution of the wheel 180 degrees, 
that is to say, so that the shank of each button so turned will 
stand pointing in the opposite direction. They are then suc- 
cessively removed by a punch into a split spoon-shaped recepta- 
cle which presents them in succession, to the needle, and also 
for that purpose turns them ninety degrees, so that the shank 
will occupy a horizontal plane. 


In the defendant’s macbine the buttons are not required to be 
turned any more than ninety degrees, because, as already ex- 
plained, they are rolled over by the brush in the hopper, and 
those of them which have their shanks upward are made to enter 
slits, or vestibule entrances to the main conveyor-ways. ‘To ac- 
complish the turning of the button so that its shank will occupy 
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a horizontal plane and be ready to receive the needle when it has 
reached the end of the ways, the conveyor-ways are twisted, as 
already explained. When the needle enters the eye of the button 
it is pulled out of the conveyor-ways, and for that purpose the end 
of the ways are hinged, so as to be capable of moving away from 
the button, but the button cannot move with this portion of the 
ways because it has been taken possession of by the sewing 


mechanism. 


The complainants insist that these differences are merely formal, 
and not substantial, and are plain equivalents for each other. In 
the one case active instrumentalities effect the turning of the but- 
tons, in the other case the twisting of the ways accomplish the 
same end. It has long been known in the mechanic arts that a 
curved path can be employed to change the plane occupied by a 
body passing along that path. The Morley patent furnishes an 
illustration of this fact. Thus, the conveyor-ways, as shown at 
Fig. 1 of the Morley drawings, are slightly inclined from the 
horizontal when the buttons start on their journey, but at the 
end of the journey the ways stand nearly vertical, and the but- 
tons in fact have been turned from a nearly vertical position toa 


horizontal position. 


The defendant is able to employ this well known mechanical 
device in his machine, for the reason that he enters his buttons 
from the hopper shanks upward, but Morley could not well em- 
ploy the same mechanical agency, because he enters his buttons 


shanks downward. ‘The character of the result in both cases 


is the same,- and the means employed are substantially 
the same, although not specifically the same, the only difference 
being that active agents for turning the button are used in the 
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one case, and passive agencies to effect the same turning are used 
in the other case 


In fact the structural differences just described are reduced 
by the modified form of construction of this part of the machine 
suggested in the Morley patent. (Rec. p. 143, 144.) This 
the defendant recognizes, and the expert states: — 


‘‘In the modified form of the Morley contrivance there is a 
spring gate for holding the buttons up; in the Lancaster machine 
there is a similar spring, this spring, or its equivalent being com- 
mon in screw-blank and eyelet machines for the purpose of holding 
up a column of blanks and permiting them to be removed one by 
one ; but in the Morley machine this spring gate is opened by a spe- 
cial contrivance, so as to permit the buttons to drop, while in the 
Lancaster the button itself, as before described, opens the spring 
when the lower end of the button-holding contrivance is removed 
sideways.” (Rec. p. 33.) 


This modification, as the patent says (Rec. p. 144), “dispenses 
with the use of the button-turning wheel 60 and its operating 
devices, and also with the button plunger h, and operates as fol- 
lows.” It also dispenses with turning the button 180 degrees on 
a vertical axis. 


So that it appears that the only difference between the two 
machines, when we consider this last named modification, is that 
a spring gate to let the buttons be discharged one by one is 
opened in the Morley machine by an active device for that pur- 
pose, and in the defendant’s machine the end of the conveyor- 
ways are moved laterally by an active device, and the button is 
detained and opens. the spring gate because the sewing needle 
and thread have entered its eye. 


For convenience to the eye we have arranged in parallel col- 
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umns the corresponding devices appertaining to button selecting 
and presenting mechanisms of the two machines. 


‘Morley. 


1. Hopper with buttons in 
@ mass. 


2. Corrugated vibrating 
plate for partially rolling over 
the buttons for causing them to 
be arranged with their shanks 
all pointing downward in the 
grooved conveyor. 


3. Conveyor-ways for con- 
necting hopper with a sewing 
mechanism. 


4. Button wheel, punch and 
split spoon for turning the but- 
tons in succession when they 
reach the end of the conveyor- 
ways so that their eyes shanks 
shall stand in a_ horizon- 
tal plane ready to receive the 
needle of the sewing machine. 


But the modification described 
with the button wheel 
and punch and requires only the 


turning of the button ona hori- | 


eine g axis 90 degrees. 


Lancaster. 


1. Hopper with buttons in 
a mass. 


2. Sweeping-brush for par- 
tially rolling over the buttons 
and causing those whose shanks 
stand upward in the hopper to 
enter slits or entrance passages 
to conveyor-ways. 


3. Conveyor-ways for con- 
necting hopper with a sewing 
mechanism. 


4. Twisted ways for turning 
the buttons 90 degrees into a 
horizontal plane so as to receive 
the needle. 


The Sewing Mechanism Element. 


- ___Im both machines the sewing needle with thread is employed 
os for the purpose of fastening the buttons to the fabric. The thread 
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in both cases is continuous, and follows the fabric as it is moved 
along by the fabric-feeding mechanism. In the Morley machine 
a common well-known stitch is employed, which may be the 
Grover & Baker type of stitch, or another form of stitch known 
as a chain stitch. In the defendant’s machine the stitch is pecu- 
liar in this, that a loop is formed which is finally drawn around 
the shank of the button and which causes the button shank to 
present a lock against the drawing out of the stitch. Other por-— 
tions of the same continuous thread pass through the eye of 
the button shank and through the leather or fabric to which the 
button is to be secured. A plain exhibition of this stitch is 
found in the drawings of the Mathison patent, Rec. p. 146. 


It is submitted that, although the defendant has devised a new 
concatenation of threads which may be advantageous in securing 
a shank button to a fabric, this fact does not prevent the sewing 
mechanism employed from being a substantial equivalent for that 
shown in the Morley patent. The essential thing does not reside 
in the peculiarity of the stitch for fastening the buttons to the 
leather, but in the combination of the sewing machine needle 
with the mechanism for operating it with a shank button, the eye 
of which has been held in a horizontal plane in the path of the 
needle, and so that the thread which the needle carries can attach 
the button to the fabric. Whether in making this attachment 
a loop is passed over the button head or not, is entirely an im- 
material circumstance. The device indeed by which the defend- 
ant accomplishes this improvement, if it be such, would very 


- properly be the subject of letters patent. 


And now a word upon the meaning of the words “known 
equivalents.” 


It seems to be the defendant’s view that, if a stitch such as 
that which he employs to fasten his buttons to the fabric was 
previously unknown in the art, this fact is decisive on the ques- 
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tion of infringement. So also the defendant seems to suppose 
that, unless it can be shown that it was previously known that 
shank buttons could be introduced into a conveyor-way shanks 
upward, and be turned to a horizontal plane by the twisting of 
the conveyor-ways, this fact is decisive on the question of in- 
fringement. 


We respectfully submit that the words “known equivalents” as 
applied by this court in various cases do not imply that the pre- 
cise thing had a prior existence. It is of course impossible for 
the plaintiffs to show that there was any previously known but- 
ton selecting and conveying mechanism, for the best of all reasons 
—that Morley created the art of sewing buttons automatically to 
fabrics. It is also impossible for the plaintiffs to show that any 
sewing machinery had a previous existence which formed a stitch 
not only through the fabric, but also carried a loop around the 
neck of the button, somewhat analogous to the operation of sew- 
ing on buttons by hand. They are unable to show this for the 
same reason—that there previously existed no machinery of 
this character. What is meant, as we understand the meaning of 
the decisions of this court, by the term “known equivalents”, is the 
employment by the defendant of known mechanical powers or 
devices which in the mechanic arts, are recognized substitutes for 
each other, as, for example, a weight in place of a spring ; a cam 
surface, either active or passive, in place of a lever or wheel to 
change direction of motion ; a screw, in place of an inclined plane. 
Allsuch known substitutes in the mechanic arts are specifically dif- 
ferent from each other. They are equivalents for the reason that 


they perform the same result, and have been used by man indif- 


ferently to perform such result. So here we say that the brush 
to roll over the buttons in the defendant’s machine is the obvious 


5 - equivalent of the corrugated plate in the Morley machine. The 


mode of operation in the defendant’s machine of rolling these 
buttons so that their shanks shall point in a particular direction 
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before entering the main conveyor-ways, is the same mode of 
operation found in the Morley machine, where the corrugated 
plate rolls over the buttons, during their passage to the grooved 
conveyor-ways, so that their shanks shall all point in the same 
direction. So also the button-wheel, the punch, and the split 
spoon jin the Morley machine for turning the button to the 
proper plane for presentation to the sewing needle, finds its plain 
equivalent in the cam action resulting from the twisted ways in 
the defendant’s machine. When we regard the modification of this 
part of the Morley machine the actual differences are reduced, 
by the elimination of the button-wheel and the punch, and all 
turning of the button, execpt a turning of ninety degrees (as 
in the defendant’s machine) upon a horizontal axis, to the em- 
ployment in both machines of a spring gate; but in one 
machine the spring gate is opened by an active device, and in the 
other case an active device moves a portion of the conveyor- ways 
away from the button which is held by the needle. No new 
mechanical principle or law of physics has been invoked for ser- 
vice in the construction of the defendant’s machine ; the mechani- 
cal powers involved are known substitutes or equivalents for those 
employed in the Morley machine to accomplish the same result. 


Utility of the Morley Invention. 


The average number of pairs of shoes which could be supplied 
with buttons by hand sewing by a single operator is stated by de- 
fendant’s witnesses from ninety to one hundred. 


Jennings, p. 77, Cross-Int. 32. 
Sawtell, p. 89, Cross-Int. 100. 
Bridgham, p. 93, Cross-Int. 29. 
Howe, p. 106, Cross-Int. 43. 
Flynn, p. 111, Cross-Int. 30. 
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The average number of pairs of shoes that can be supplied 
with buttons by a single Morley machine in one day is various- 
ly stated by defendant’s witnesses at from three hundred to seven 


hundred. : | { 


Jennings, p. 75, Int. 12, Cross-Int. 62. 

Sawtell, p. 89, Cross-Ints. 101, 102. 

Harris, p. 101, Cross-Int. 32 and Cross Int. 33, and p. 
138, Int. 49. 

Howe, p. 105, Int. 27. 


A considerable portion of the defendant's record is made up of 
the testimony of witnesses who were called for the purpose of 
_ showing that the Morley machine was, in various instances, un- 
satisfactory in its operation, and also that in some instances the 
Lancaster machine was preferred. Now, all this kind of testi- 
mony is of no legal value. The testimony that we have above 
referred to in favor of the Morley machine, showing its large per- 
centage of advantage in point of economy over hand sewing, is 
extracted from witnesses who, to say the least, were in the 
interest of our adversaries. The best reply to.the animus of this 
testimony is that which the complainants have furnished in the 
deposition of Charles A. Sinclair, the treasurer of the complainant 
companies.( Rec. p. 115.) 


The business of constructing machines under the Morley patent 
has covered only a period of about eighteen months. As a mat- | 
ter of course, an entirely new machine so complex in its charac- | 
ter as the Morley, when first put upon the market for regular : 
work, is liable to exhibit defects which can be readily remedied 
in subsequent machines. It would be anomalous in the history 
‘of new machinery if such were not the fact. 


Mr. Sinclair says that there have been put out during the last 
eighteen months about one hundred machines, and that of these 
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from seventy to eighty machines are paying regular monthly roy- 
alties. The work done by shoe manufacturers varies in quantity. 
Some months the average will be ten cases a day, in other months 
twenty to twenty-five cases will be turned off. When the product 
is only ten cases, the work will be accomplished by a single ma- 
chine. When a larger product is required, two or more machines 
will be needed. Thus. although the company have out one 
hundred machines, the royalties based upon the amount of work 
done will be less at certain periods of the year and in certain 
months than at other periods. ‘lhus in the month of January, as 
Mr, Sinclair says (Ans. to Int. 8), while there were one hundred 
machines in the hands of manufacturers, under lease, the royal- 
ties received were only on about seventy-five machines. It should 
also be stated that these machines are not sold outright, but are 
rented on a royalty based upon the work done by each machine. 


There is an active demand among shoe manufacturers for the 
Morley machines, and the company is behind its orders (p. 116, 
Int. 9). 


This demand has constantly increased. Thus, in January, 1883, 
there were only fifty machines in the market. In January, 1884, 
there were one hundred. The royalties have increased from 
$350 per month for the month of January, 1883, to near $900 
for the month of January, 1884. In round numbers, at the 
date of the trial in the Circuit Court, the royalties on machines 
among manufacturers amounted to about $1,000 per month (Ans. 
to Int. 10.) 


The class of manufacturers who employ these machines are 
recognized as the leading shoe manufacturers in the country. 
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The names of some of them are given in answer to Int. 12, p. 
117. 


The royalty is twelve cents for every thousand buttons sewed, 
and returns are made monthly (Int. 18.) 


The defendant, Charles B. Lancaster, has leased one of the 
Morley machines, and has paid regularly a royalty of from $15 to 
$20 a month for its use since it was delivered to him (p. 118 Int. 


21.) . 


It would seem as if no better answer could be given to a line 
of testimony seeking to disparage the Morley machine than the 
fact that the defendant himself approves it and is paying for its use. 


Mr. Sinclair states (Int. 22) that the average day’s work from a 
Morley machine is from seven to ten cases. 


A specific answer to the insinuations that the Morley machine 
is unsatisfactory is found in Mr. Sinclair’s answer to Int 24, p. 
119, wherein he says that the reputation of the machine has im- 
proved since it was first put upon the market; that, in the first 
instance, a contract was made with a Mr. Secor for the construc- 
tion of one hundred machines. It was presently ascertained that 
he did not have the proper tools and facilities to make a first- 
class machine, but that it was too late to put the work into other 
hands. The first machines which he turned out were placed 
among shoe manufacturers, and after they were started complaints 
began to come in. Efforts were made to remedy these complaints 
but it was found that the real trouble was the fact that the machines 
were not well constructed. The company then employed a first- 
class constructor in the effort to reconstruct the machines, but it 
was soon found that this would cost more than to build entirely 


| new machines. After a new lot were constructed, however, with 
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responsible and able machine builders, the result was entirely 
satisfactory. 


In cross-examination, Mr. Sinclair states that the Morley ma- 
chines are run principally upon women’s and children’s shoes, 
and upon all grades of these shoes. At first, as is very natural 
with manufacturers, they were apprehensive that a radically new 
machine of this character, accomplishing what may be fairly said 
to be difficult and unexpected results, could not be used to advan- 
tage upon the highest grade of work; but these objections are 
wearing away, as the buttons are sewed on more firmly than by 
hand. At the present time, manufacturers are using the ma- 
chines generally on their best grade of work. (Cross-Int. 27.) 


The newly constructed machines did not differ in principle form 
the original machines, but they are made interchangeable as to 
their parts, and as far as possible perfect in construction. (Cross- 
Ints. 28 and 29.) 


The machine in use to-day, except that it is better constructed 
and better proportioned as to its parts, is the same as the original 
machine. No alterations of any material character have been 
made. (Cross-Ints. 33-35, and Cross-Int. 39.) 


It is apparent, therefore, from the testimony, that the Morley 
machine accomplishes a great saving over hand labor, and is in 
every sense, both of the patent law and of commercial understand- 
ing, new, useful and valuable. 


The prices paid for labor, based upon the number of buttons 
sewed on, is largely in favor of the economy of the Morley ma- 
chine. According to one of the witnesses, from thirty to forty 
cents were paid to a hand operator per case, and only fifteen cents 
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per case to a machine operator; and this too with comparatively 
unskilled labor. (Harris, p. 102, Cross-Int. 42.) 


Another states that the wages paid to an operator on the Mor- 
ley machine was twenty cents for sixty pair of boots, and that the 
price paid for hand sewing was seventy-five cents for the same 
number. (Howe, p. 106, Cross-Int. 47.) 


Another says that for hand work, eight cents per hundred but- 
tons were paid, and less than three cents per hundred were paid 
for machine work. (Flynn, p. 149, Cross Int. 34.) 


The statement of Mr. Sinclair as to the imperfections of the 
first lot of machines is a frank and truthful statement; but even 
these machines, although not up to the standard which the com- 
pany desired, was capable of doing excellent work, and exhibited 
no more deficiencies than any new machinery is likely to show. 
(See Knight's testimony, p. 72, Ints. 91-95.) 


We conclude that, upon the evidence and upon the law, the 
appellants are entitled to have the decree of the Circuit Court 


reversed. 


BENJ. F. THURSTON. 
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per case to a machine operator; and this too with comparatively 
unskilled labor. (Harris, p. 102, Cross-Int. 42.) 


Another states that the wages paid to an operator on the Mor- 
ley machine was twenty cents for sixty pair of boots, and that the 
price paid for hand sewing was seventy-five cents for the same 
number. (Howe, p. 106, Cross-Int. 47.) 


Another says that for hand work, eight cents per hundred but- 
tons were paid, and less than three cents per hundred were paid 
for machine work. (Flynn, p. 149, Cross Int. 34.) 


The statement of Mr. Sinclair as to the imperfections of the 
first lot of machines is a frank and truthful statement ; but even 
these machines, although not up to the standard which the com- 
pany desired, was capable of doing excellent work, and exhibited 
no more deficiencies than any new machinery is likely to show. 
(See Knight’s testimony, p. 72, Ints. 91-95.) 


We conclude that, upon the evidence and upon the law, the 
appellants are entitled to have the decree of the Circuit Court 
reversed. 


BENJ. F. THURSTON. 
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Supreme Court of the Anited States, 


OCTOBER TERM, 1888. 


No. 165. 


THe Moruey Sewinec MAcHINE CoMPANY ET AL. 
Vv. 
CHARLES B. LANCASTER. 


BRIEF FOR DEFENDANT AND APPELLEE. 


The patent of plaintiffs is for a combination of mechanism 
operating together and forming a machine for sewing but- 
tons on fabrics. 

(Patent No. 236,350, at end of record.) 

The only claims of the patent which plaintiffs say are in- 
fringed by defendant’s machine are the Ist, 2d, 8th, and 13th. 


Without reciting the language of the several claims in full, 
it is sufficient to say that they set out three main sets or 
groups of instrumentalities in combination, to wit, — 


1. Mechanism for holding the buttons in mass and deliver- 
ing them separately in proper position over the fabric, to be 
attached thereto by the sewing and stitching mechanism. 

2. The stitching mechanism. | 

3. Mechanism for feeding the fabric along so as to space 
the stitches, and consequently the buttons when sewed on. 


Or, stating it briefly, — 
1. Button-feeding mechanism. 


2. Stitching mechanism. 
3. Cloth-feeding mechanism. 


Each of the four claims ends with the words, “ substan- 
tially as set forth,” or “as specified,” or ‘‘as set forth.” 

Plaintiffs do not claim to have invented any of the parts 
or elements of mechanism found in the defendant’s machine. 
Plaintiffs claim only that the combination is infringed. 

It is admitted that defendant used a machine which con- 
tained button-feeding mechanism, stitching mechanism, and 
cloth-feeding mechanism in combination, and that defend- 
ant’s machine would automatically attach buttons to fabrics. 

Defendant claims he had a right to use an automatic 
machine, provided only he did not use in his machine the 
instrumentalities or mechanisms of plaintiff, or colorable 
imitations or equivalents thereof, or known substitutes 
therefor. 

Defendant claims the right to use in his machine any ele- 
ments of plaintiffs’ combination which Morley did not invent 
and the parts whereof he does not claim, providing only he 
does not use all the elements of plaintiffs’ combination or 
their equivalents. 


Does the defendant's machine infringe the plaintiffs’ com- 
bination as claimed in his patent? 

That question is to be answered by an examination of the 
Morley combination as claimed, and comparison of the same 


with the Lancaster machine, and applying the rules of law to 
the facts as they shall be determined. 


We submit that, before holding that the Lancaster machine 
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infringes Morley’s combination, all these things must be 
found to be true; to wit, — 


1. That the Lancaster machine has substantially the same 
elements of mechanism or their known mechanical equiva- 
lents in combination ; 

2. That those several elements perform their respective 
functions in substantially the same way; and 

3. That the same result is accomplished. 


Considering the last proposition first, unquestionably the 
same final or general result is accomplished by both ma- 
chines, to wit, shank buttons are attached to fabrics with 
thread. 

We may consider the other two propositions together, for 
they are dependent one upon the other, for if the elements 
in the Lancaster machine are substantially different from the 
corresponding elements of Morley’s combination, it will natu- 
rally follow that the several elements perform their respec- 
tive functions in a different way. 


What are the elements of mechanism in combination in 
Morley’s patent, and which of those elements are found in the 
Lancaster machine? 


In this examination of details little help is rendered by 
the testimony of plaintiffs’ expert. 

In his direct examination his explanation of the plaintiffs’ 
patent and the complicated machine therein described is in 
his answer to interrogatory 3, and that answer is mostly 
made up of quotations from the Ist, 2d, 8th, and 13th . 
claims of the patent. And no machine has been put in evi- 
dence. 

His only examination and explanation of the Lancaster 
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machine was in answer to interrogatory 7. That answer is 
also largely made up of the words of the Ist, 2d, 8th, and 
13th Morley claims, coupled with a general statement that . 
the combination, or several combinations in general, are : 
present in the Lancaster machine. 

He makes no detailed examination whatever. 

On the other hand, defendant’s expert, Mr. Renwick, 
makes a careful analysis of the machine described in the 
Morley patent, and compares its several parts with the corre- 
sponding parts of the Lancaster machine. (Page 40.) 

He says, and it is evident, that “both machines contain 
three main groups of instrumentalities, which, when com- 
bined together, make up the machine.” (Record, p. 30.) 


They are, as before stated, — 


(1) “Mechanism for holding the buttons in mass and de- 
livering them separately in proper position over the leather, 
to be attached thereto by the sewing and stitching mech- 
anism. 

(2) “The stitching mechanism. 

(3) “The mechanism for feeding the leather along so as 
to space the stitches, and consequently the buttons when 
sewed on.” 


(1) As to button-feeding mechanism : 

In the Morley patent a hopper holds the buttons, and the 
bottom of the hopper has a hole and valve through which, t 
by means of a spring, rod, &c., one button at a time is taken 
from the hopper and passed into the inclined trough. | 

Mr. Renwick says this trough is substantially like the i 
ways in pin and screw blank machinery. (Page 30.) 

The trough is grooved, and over the end next the hopper a 
corrugated strip of iron is made to oscillate for the purpose 


) 


of making the buttons lay shank down in the deep groove at 
the lower end of the trough. Being thus arranged, the but- 
tons, by force of gravity and the jarring of the machine, slide 
down the trough and come to the end of it, which is near 
the front of the machine and near the needles; and the but- 
tons are held in the trough with their heads towards the 
front of the machine by the button wheel, so called. 

This wheel rests on a table, and has pockets which receive 
the buttons, one at a time, from the trough. The wheel 
moves each button round a half circle and brings it suc- 
cessively over a hole in the table, when a punch drives the 
button out of the pocket and into a “split spring spoon,” 
which then lies immediately under the hole in the table. 
The button is then turned by the spoon 90° to bring the eye 
parallel with the fabric. 

If the machinery designed to accomplish all these move- 
ments and turnings of the buttons has operated as intended, 
the eye of the button is now in a position over the path of 
the needle and ready to be sewed on. 

There is a modified method of transferring buttons from 
the lower end of the trough to the path of the needle. But 
it is perhaps not necessary to mention it, as neither the one 
nor the other set of “ appliances for carrying the buttons suc- 
cessively from the trough to the sewing drivers” are present 
in the Lancaster machine. 

Turning to the Lancaster machine, we find a hopper to 
hold the buttons. 

Mr. Renwick says (page 40) the hopper in both machines 
is “much like those used in pin, screw blank, metallic car- 
tridge shell, and eyeleting machinery.” 

But there the similarity of the button-feeding mechanism 
of the two machines ends. 

And this is not a question of equivalents or substitutes. 
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There is an entire absence in the Lancaster machine of the 
hopper valve, the corrugated strip, the button wheel, punch, 
and split spring spoon, and the mechanism required to ope- 
rate those several parts. 

It may be claimed that the “raceway” of the Lancaster 
machine is the equivalent of the trough of the Morley patent. 
It is submitted such is not the case. 

The Lancaster raceway is simply a flat ates of metal 
on which the buttons slide down from the hopper to the 
needle in a curved path. The buttons rest on their heads 
and have their shanks upwards between two strips of metal, 
or one piece of metal with-a slit in it. The lower end of the 
raceway is so twisted as to bring the eye of the button under 
the path of the needle in a position to be entered by it. 
The hopper of the Lancaster machine has a reciprocating 
brush which sweeps over the bottom and rolls the buttons 
into the several slits covering the upper end of the raceway 
with their shanks up, this being the position which a handful 
of buttons more naturally takes. 

These slits converge into a single slit, and the buttons lie 
in a single column, shanks up, on the inclined plane surface 
called, with the metal slitted strip, the raceway. The column 
of buttons is confined in the raceway by a spring, and the 
last button has its eye in such a position that the needle will 
pass through it while it remains in the raceway. The spring 
is opened by the button itself, which is held in its place by 
the needle and thread, and pulled out of the raceway when 
the latter vibrates away from the needle path. In Morley’s 
patent the raceway or trough is stationary at a distance from 
the path of the needle, and two ways are described of carry- 
ing the buttons successively from the end of the trough to 
the path of the needle. 

While there is an absence in the button-feeding mechan- 
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ism of the Lancaster machine of the several parts above 
mentioned, there are present in it the reciprocating brush at 
one end of the raceway and the light spring at the other, 
which are not found and not needed in the Morley feed 
mechanism. 

So it is not strange that plaintiffs’ expert, Mr. Chapin, 
says (page 16), “The specific mechanism by which the but- 
tons in said machine are so separated from each other, one 
by one, is not the same as that employed in the Morley 
patent, but the result, so far as providing buttons one by 
one for the needle to operate upon, is the same.” 

He could only find a similarity in the general results ac- 
complished. 

But if the operator should present the buttons to the 
needle with a pair of nippers, or if by some new means the 
buttons could be drawn there by a magnet, “the result, so 
far as providing buttons one by one for the needle to operate 
upon, is the same.” (Record, p. 16.) 

Defendant submits that results are not patentable, and the 
Lancaster machine, not containing the specific mechanism of 
the Morley patent for feeding buttons to the needle, nor any 
fair equivalent for that mechanism, does not infringe it in 
that particular. 

In answer to cross-interrogatory 50 Mr. Chapin claims 
that the Morley feed-trough might be organized into the 
Lancaster machine by “letting the shanks of the buttons 
project outside of the raceway and giving the lower end of 
the raceway a quarter turn to bring the buttons to such a 
position that the needle would pass through the eye of each 
one.” 

That is stated as the main modification necessary to adapt 
the Morley feeding-trough or raceway to the Lancaster ma- 
chine. But obviously it is not the main modification. For 
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the Morley trough is stationary while the “raceway in the 
Lancaster machine” has “a swinging and longitudinal” mo- 
tion (page 16) to get it out of the way of the needle and 
the loop spreaders after delivering the button. 

And it also has a backward motion with the needle when 
the latter is through the button eye and moves to feed the 
fabric and to get the needle in position to descend and bring 
up the second loop outside the button eye. 

So the method of transferring the buttons from the hopper 
to the needle is substantially different in the Lancaster ma- 
chine from the Morley patent. 


(2) As to stitching mechanism: 

The Morley patent (Record, p. 135) says, “The objects 
of my invention are to form a double-threaded stitch on the 
top side of the material, being sewed upon transversely to 
the direction of feed, and on the reverse side of the material 
two parallel lines of stitches at right angles to the first- 
named ones.” 

It is obvious from the mere inspection of “ Defendant’s 
Exhibit Morley and Lancaster Stitches” that “the objects” 
of Morley’s invention are not attempted in the Lancaster 
machine. For the Lancaster stitch has no stitch on the top 
side of the material transverse to the line of feed, and no 
parallel lines of stitches on the reverse side of its material. 

In the Morley patent a bight or loop of thread is carried 
up by the eye-pointed needle, and a little later the hook 
needle comes up and inserts itself between the needle and a 
side of the loop; they both descend, the hook needle carry- 
ing down the bight of thread, and the first transverse stitch 
is made on the button side of the fabric. This stitch has 
been called a stay stitch. Its only use is to anchor the 
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thread or fasten the end before the second transvere stitch is 
taken through the button eye. 

So the first transverse stitch disfigures a boot or shoe and 
cuts two holes in the leather, and its only effect is to fasten 
the thread so the strain on the button will not so easily puck- 
er up the fabric or pull out the thread. On the side of the 
fabric reverse from the button the eye needle carries a single, 
and the hook needle a double line of thread, making the 
“two parallel lines of stitches ” mentioned in the patent. 

The result is a “ peculiar kind of chain stitch” (Renwick, 
p. 34, near bottom), which was used long before the Morley 
patent in a straw-sewing machine patented to S. S. Turner, 
December 3, 1872. (Page 36, at bottom. ) 

Every alternate transverse stitch is through the eye of a 
button. . 

Turning to the Lancaster machine, Mr. Renwick says. 
(page 37), “ This machine makes an entirely new stitch,— a 
stitch substantially different from any of those described in 
the Morley patent, and requiring an entirely ‘different mech- 
anism to make it.” 

But, directly after, Mr. Renwick notes the fact that the 
button eye really makes part of the stitch in the Lancaster 
machine, and that unless a button was supplied no stitch 
would be made. For convenience, or for want of a better 
term to express the idea, he continues to call that « strTcH 
which more nearly resembles 2 knot. 

Without even taking Mr. Renwick’s statement for the 
fact, if the “ Defendant’s Exhibit Lancaster Machine” is oper- 
ated without any buttons in the raceway, it will be seen 
that no stitches are taken or knots made. 

No loops even will be left in the fabric, the tension pulling 
back those which the needle draws up. 

Only a succession of holes is left. 


‘ 
' 
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When the button and fabric are in position, the first move- 
ment of the machine carries the needle directly through the 
eye of the button and through the fabric. 

The needle, while down, and the raceway are moved to 
feed the fabric, and then the needle returning brings up a 
loop of thread, when it oscillates to its first position and 
again descends outside the eye of the button and through 
the loop of thread first drawn up, and a second loop is 


drawn up. 
This second loop is outside the eye of the button and 


inside the first loop. 
_ Now a most ingenious contrivance is brought into use. 
As the loops now are, the first one is locked by the second 
one, but the second, if taken from the needle hook, is en- 
tirely free, and would, if not locked, be pulled beneath the 
fabric and machine work-plate, which would of course re- 
lease the first loop and it in turn would be pulled below. 
But at the instant when the needle for the third time com- 
mences to descend, and thereby releases the second loop 
from its hook, a small hooked, wedge-shaped contrivance en- 
ters the loop, seizes either side of the loop on its two hooks, 
and instantly begins to retreat, the two hooks at the point of 
the wedge separating as it retreats. The loop of thread 
is- distended into a triangular shape and carried completely 
over the button, when the hooks come together, drop the 


’ loop of thread, and the tension draws the loop around the 


eye of the button, thus securely locking the second loop to 
the button-eye, and thereby locking the first loop by the 


- second. 


It is really tying a peculiar knot around the button-eye ; 
the knot being formed of three loops,— two loops of thread, 


and the button-eye as a third loop. 
Successive buttons are attached by the same operation. 
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In answer to cross-interrogatury 37 (page 19), Mr. Cha- 
pin says, “The stitching or sewing mechanism of the Lan- 
caster machine and that shown and described in the Morley 
patent are different, . . . and the form of stitch by the two 
mechanisms is different.” 

And there would seem to be no room for doubt upon that 
point. . 

The result here is radically unlike any result in the Morley 
patent. 


(3) The fabric-feeding mechanism of the two machines is 
substantially the same. 


“Both machines feed by means of the needles, that is, the 
needles while inserted in the cloth move in the direction of 
the feed, carrying the cloth or fabric along with them, and 
in both machines this motion of the needle or feed is derived 
from revolving cams.” (Page 33, bottom. ) 

“This kind of feed was common in machines for sewing 
leather long prior to the date of the Morley-patent.” (Page 
34, top.) 

In answer to cross-interrogatory 47, Mr. Chapin says, “I 
am aware that oscillating needle-bars and means for support- 
ing them have been for many years elements of what is called 
a needle-feed sewing machine.” 


The sum of the testimony by both experts is simply this: 

The two machines have substantially the same cloth-feed- 
ing mechanism, the old familiar needle feed. 

Each machine has mechanism for presenting the buttons, 
one at a time, to the needle, which mechanisms differ mate- 
rially, and, although they accomplish the same general re- 
sult, to wit, the presentation of buttons, one at a time, to 
the needle, yet they operate in very different ways. 
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Each machine has mechanism for attaching the button to 
the fabric by thread, which mechanisms differ radically in 
construction and mode of operation, and accomplish radically 
different results ; for the Lancaster knot is a radically differ- 
ent thing from the Morley stitch. 

So it is submitted that if we give to the Morley patent the 
broadest construction to which a first or bottom patent is 
entitled, it is true that the Lancaster machine does not con- 
tain two of the three elements in combination in the Morley 
patent. | 

But if we go further and consider the efforts of former in- 
ventors in this same field, we must see at once that the art of 
sewing buttons by machinery was not introduced by Morley. 

As long ago as 1853 Julian Bernard patented a machine in 
England for sewing disc buttons to fabrics. 

Keith patented a machine for sewing shank buttons to 
fabrics in 1872, No. 130,581, and Taft, in 1875, a machine 
for the same purpose, No. 170,784. And there are several 
other patents referred to on page 155, each of which contains 
in substance some part or parts, or principle, of the Morley 
patent. Mr. Chapin, in his rebuttal testimony (page 123), 
does not think either patent describes all the mechanism 
which is used in combination in the Morley machine. 

That may all be true and not affect the proposition that a 
decided advance had been made in the art of attaching but- 
tons to cards, cloth, leather, or other fabrics, and that Mor- 
ley’s invention is an improvement in the art of attaching 
buttons, and not an invention in an entirely new field like 
the telephone. 

And it is not a sufficient answer to the proposition to say 
that the former machines or inventions in that field were 
little used and of no practical advantage over hand work. 
For we submit that all the evidence as to the practicability 
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and usefulness of the Morley machine offered by defendant 
shows conclusively that the Morley machine is not practicable 
and useful to shoe manufacturers, for whom it was intended. 

Mr. Harris and other large manufacturers have tried the 
Morley machine and will not use it. 


Harris, p. 99 ; Jackman, p. 46 ; Fearey, p. 52; Bren- 
nan, p. 60; Knight, p. 64; Jennings, p. 75; 
Bridgham, p. 90; Musso, p. 96; Flynn, p. 108. 


Some have thrown aside the machine after the license fee 
of $150 had been paid, and have commenced sewing but- 
tons on by hand. — 

Experienced manufacturers object to it for the following 
reasons, and will not use it :— 


1. It cuts the stock by making four holes for sewing each 
button. | 

2. The buttons cannot be sewed on after the shoes are 
vamped or have the quarters and vamps sewed together. 

3. The stitch, being a chain stitch, will ravel if the end of 
the thread is pulled. 

4. The buttons are not independently secured to the fab- 
ric, and if one comes off all are liable to follow. 

5. The work looks bad. 

6. It uses too much thread. 


The Lancaster machine is the exact opposite of the Mor- 
ley machine in these particulars. 

There is a decided saving in time and expense in using the 
Lancaster machine as compared with hand work or the 
Morley machine. (Savwételle, p. 83.) 

It is true the treasurer of the Morley Company under- 
takes to explain away these objections. 


| 
' 
| 
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The machine was new and made by a poor mechanic, he 
says. 

There was a prejudice against royalty machines. 

But, curiously enough, his testimony is the very strongest 
against his own machine. 

He says in January, 1883, they had out about 50 ma- 
chines, and in January, 1884, had only increased the num- 
ber to “about 100,” of which “from 70 to 80” were in use. 
(Page 116.) 

But stranger still was his statement that they only had 
“6 or 8” (page 123) machines in Lynn, the great centre of 
the shoe industry in the United States. 

It is elsewhere shown that his estimate was too large 
(page 131), and that two of the users of the Morley ma- 
chine in Lynn, within a few weeks after Mr. Sinclair testi- 
fied, put out the Morley and commenced to use the Lan- 
caster machine. 

On May 10, 1884, after two and a half years’ effort to intro- 
duce their machine, only three manufacturers in the great 
shoe-manufacturing city of the United States use the Mor- 
ley machine (page 131), while in six months from October 
30, 1883, the time the first Lancaster machine was delivered 
to a manufacturer, there were twenty-five machines in use in 
Lynn by manufacturers, and five in other places. 

The license fee and royalty are the same for each ma- 
chine. (Pages 117 and 131.) 

No manufacturer who has used the Lancaster machine has 
given it up (page 131, interrogatory 15), and several 
have testified that there was a considerable saving in using 
it, and that they preferred it in every way to the Morley and 
to hand work. 

Possibly Mr. Morley has done better than the early in- 
ventors in this field, but his machine is evidently very far 
from perfection, or even usefulness. 
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Now the practical question in this matter is, shall Mor- 
ley be allowed so broad a construction for his patent as to 
cut off all further invention in the art of sewing on buttons 
by machinery ? 

Or shall he be limited to the mechanism which he uses, in- 
cluding, of course, any other which is substantially like it or 
an equivalent for it? 


Morley set about producing a machine for sewing buttons 
on to shoe uppers. It was plain as of course that he must 
either have a mechanism for feeding the buttons, or else 
present them by hand, and also that he must either have a 
mechanism for feeding the shoe upper or else feed that by 
hand; hence there was no possibility of his inventing or 
discovering the combination in the abstract of (a) button- 
feeding mechanism ; (5) sewing mechanism; (c) shoe-feed- 
ing mechanism ; for all he could do was to select or invent 
some sort of mechanism for doing these things, and, having 
selected or invented such mechanisms, organize them into a 
working machine. 

Of course he is entitled to a patent for each mechanism, 
if he invented each; and of course he is not entitled to any 
patent for any mechanism which he merely selected and did 
not invent ; and equally of course he is entitled to a patent 
for his mode of organizing these mechanisms into a working 
machine. | 

But is it not obvious that under the plainest principles of 
law others had and still have just as much right to produce 
a machine for sewing buttons on to shoe uppers as Morley 
had? In the exercise of this right they must, of course, deal 
fairly with Morley, and must avoid whatever may be fairly 
regarded as an appropriation of anything that Morley taught 
the community. 
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Now what is it that Morley taught that Lancaster has ap- 
propriated? Not the button-feeding mechanism, for there is 
no claim in the Morley patent for any part of this mechan- 
ism which Lancaster is alleged to infringe. Not the sewing 
mechanism, for Morley’s sewing mechanism is confessedly 
old. And not the feeding of the fabric by the lateral motion 
of the needle, for that is the old familiar needle feed. 

But what did Morley teach as to organizing these three 
mechanisms into a working machine? Here he displayed 
much inventive genius, for it is probably true that he is the | 
first to sew on shank buttons by stringing them on a stitch 
produced by two feed motions, one short and one long, and 
after he had clearly conceived this very ingenious idea, all 

_he had to dc was to place a buttun shank (or anything else 
through which the needle could pass) in the path of the ) 
needle so that the thread would be passed through it, and 
his task was done. In short, he devised a new button-fasten- 
ing stitch, capable of being made in a large variety of forms, 
by a large variety of sewing mechanisms (as is fully set 
forth near the close of his specification), the vital features of 
which are, first, that it is alternately short and long (i.e., 
to suit the thickness of wire of which the button-shank is 
made and to suit the spaces between the buttons), and, sec- 
ondly, that it is adapted to have a staple of wire, the button 
shank, strung upon it as a bead is strung upon a thread. 

But neither of these two features without the other is of 
any, value; that is, without doth, the stitch is not suitable for 
fastening buttons to fabric; it is not Morley’s stitch, but the 
old stitch for straw goods. | 

While it is true that Morley cannot cover all conceivable 
mechanisms for sewing on buttons by means of a stitch 
having these two vital features, yet it is difficult, if not im- 
possible, to conceive of any such mechanisms which could 
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not fairly be held to be the substantial equivalents of these 
described and claimed in Morley’s patent; and why? Is it 
not because it is clear that any one who organizes any 
mechanisms, however different from Morley’s, into a ma- 
chine which makes a stitch alternately long and short, and 
upon which the buttons are strung, has in truth wrongfully 
appropriated the substance of what Morley taught? 

But it turns out that Morley’s solution of the problem 
of the attachment of buttons to shoe uppers by automatic 
machinery, while highly ingenious, if of any considerable 
merit, is yet but an imperfect solution ; and Lancaster tries 
his hand; and it is assumed that no one will dispute his 
right so to do. | 

Now Lancaster has himself displayed a much rarer quality 
of inventive genius than anything indicated in Morley’s pat- 
tent, for he is the first to make his stitch, which is in truth 
a knot which was unknown wholly, so far as appears, before 
Lancaster’s invention; and whose striking ingenuity it is 
confidently believed will force itself upon the attention of 
the Court. 

Is it not too clear for argument that this stitch of Lancas- 


ter’s is radically unlike anything previously hinted at in 


Morley’s patent, and that both it and the mechanism for pro- 
ducing it are most beautiful inventions: so strikingly new 
and beautiful that it is idle to assert that anything in either 
was copied from anything that Morley discovered or invented ? 

In short, is it possible to vonceive of two mechanisms for 
sewing buttons on to shoe uppers which can be more radi- 
cally unlike than Morley’s and Lancaster’s? 

And is it not plain that Morley’s patent cannot cover Lan- 
caster’s machine, unless it be construed to be a patent for 
all possible machines adapted to sew buttons on to shoe 


uppers ? 
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INFRINGEMENT. 


The question of infringment is decided by the answer 
given to the following questions selected from the books :— 


“Did the defendant attempt to copy the model and to 
make some almost imperceptible variation, for the purpose 
of evading the right of the patentee?” 

“ Whether it [Lancaster machine] is not in substance and 
effect a mere colorable evasion of the plaintiffs’ patent ? ” 

“Is it a substantial equivalent or colorable imitation ?” 

“ The question is whether the change be colorable and for- 
mal, or substantial and essential.” 


Is the Lancaster machine “merely the work of a me- 
chanic” ? 
Whether or not the improvement in defendant’s machine 


“is gained by the use of well-known mechanical equiva- . 


lents ?” 


Here is what is said of mechanical equivalent or substitute : 


"It is sufficient to constitute known mechanical substitutes 
that when a skilful mechanic sees one device doing a partic- 
ular thing, that he knows the other devices, whose uses he 
is acquainted with, will do the same thing.” 


Carter v. Baker, Fisher’s Pat. Cas. 404. 


Defendant affirms as a well-established proposition of law 
that his machine does not infringe unless it contains all the 
elements of the Morley combination, or their equivalents or 
substitutes, within the meaning of the patent law. 

Taney, C.J., says, in speaking of a plough composed of a 
new combination of elements that were severally old, — 
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“The use of any two of these parts only, or of two com- 
bined with a third, which is substantially different in form 
or in the manner of its arrangement and connection with the 
others, is therefore not the thing patented. It is not the 
same combination if it substantially differs from it in any of 
its parts.” 

Prouty v. Ruggles, 16 Pet. 341. 


Eames v. Godfrey, 1 Wall. 78, is an instructive case : 


“The patent was for a combination of mechanical powers 
for a new and useful improvement in boot-trees. .. . 

“The plaintiff did not claim that the defendant had used 
the same mechanism that he did for distending the leg of the 
boot-tree, but had used all the other parts of his combina- 
tion, and that the mechanism which the defendant used, 
although different in construction and operation from that 
. described in the patent, yet performed the same function,” 
and therefore, as plaintiff claimed, infringed. 


In the Circuit Court a ruling was giveri in accordance with 
that claim of the plaintiff. 

This Court did not sustain that ruling. 

This Court said, as to performing the same function, — 


“The law is well settled by repeated adjudications in_ this 
Court and the Circuit Courts of .the United States, that 
there is no infringement of a patent which claims mechanical 
powers in combination unless all the parts have been -sub- 
stantially used. The use of a part less than the whole is no 
infringement. .. . 

“This view of the law was wrong on principle and author- 
ity. Eames had a right to use any of the parts in God- 
frey’s combination, if he did not nse the whole; and if he 
used all the parts but one, and for that substituted another 
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mechanical structure substantially different in its construc- 
tion and operation, but serving the same purpose, he was 
not guilty of an infringement.” 


Mr. Chapin, plaintiffs’ expert, admits (cross-int. 29, p. 
16) that defendant’s “ specific mechanism” for feeding but- 
tons “is not the same” as Morley’s, but says, “ The result . . . 
ts the same.” 

And he admits (cross-int. 37, p. 19) that “the stitching 
mechanism . . . and the form of the stitch” in the two ma- 
chines are different. 

Mr. Chapin says the result is the same; that is, the 
mechanism of defendant “performed the same function.” 


“It is settled law, that, where the respondent in construct- 
ing his machine omits one of the ingredients of the com- 


plainant’s combination, he does not infringe the complainant’s 


patent.” 
Mr. Justice Cuirrorp, Dunbar v. Meyers, 94 U.S. 


187, p. 202. 


The head-note in Gage v. Herring, 107 U.S. 640, is as 
follows : — 


“2. A patent for a combination of several elements is not 
infringed by using less than all the elements of the combina- 
tion.” 


To the same effect are — 


Gould v. Rees, 15 Wall. 187. 
McMurray v. Mallory, 111 U.S. 103. 
Gill v. Wells, 22 Wall. 1. 

Brown v. Davis, 116 U.S. 237. 
Sargent v. Hall Safe Co., 114 U.S. 68. 
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EQUIVALENTS. 


The question at issue in many of the reported cases is 
whether or not defendant uses for a part or element omitted 
some well-known equivalent or substitute; whether the de- 
fendant’s substitute is essentially or only colorably different 
from the element of the patent which is omitted. 

Any consideration of that subject, in view of the testi- 
mony of plaintiffs’ expert above quoted, seems entirely un- 
necessary. , 

On that subject there is no need of testimony. 

It must be perfectly apparent to any one on inspection of 
the two machines that the stitching mechanisms are substan- 
tially and radically different. 


“If it be a claim to a combination and be restricted to 
specified elements, all must be regarded as material, leaving 
open only the question whether an omitted part is supplied 
by an equivalent device or instrumentality.” 


Mr. Justice BuatcHForp, Fay v. Cordesman, 109 
U.S. 408, page 421. 


“The combination here claimed consists of five parts or 
elements, namely, .. . 

“It is well-known doctrine of patent law that the claim of 
a combination is not infringed if any of the material parts of 
the combination are omitted. Jt is equally well known that 
if any one of the parts is only formally omitted and is sup- 
plied by a mechanical equivalent performing the same office 
and producing the same result, the patent is infringed.” 

The parts of the two machines are then compared; the 
defendant’s meter is found to contain only four of the five 


22 


parts; the fifth part or element, in the opinion of the Court, 
is wanting. 

“ The defendants effect the desired result of communicating 
rotary motion to the valve without any such shaft, or any- 
thing equivalent thereto. .. . 

“They use a crank, it is true; but it is attached directly 
to the rotary valve and is a part of it.” ... 

*'We think no such equivalent is supplied in this case.” 

‘Held, that defendant did not infringe. 


Mr. Justice BrapLEy, Water Metre Co. v. Desper, 
101 U.S. 332. 


PLAINTIFFS’ BROAD CLAIM. 


The only ground of infringement which the plaintiffs can 
claim is that Morley’s patent covers broadly, very broadly, 
the combination of three sets of instrumentalities ; to wit, — 


(1) Button-feeding, 
(2) Stitching, and 
(3) Cloth-feeding mechanism. 


Mr. Justice Cott, in giving his opinion in this case, after 
declaring that the button-feeding and stitching mechanisms 
of the two machines were essentially different, says, — 

“Unless, therefore, the Morley patent covers all forms of 
sewing mechanisms, or all forms in combination with button- 
feeding and cloth-feeding devices, there can be no infringe- 
ment.” 


A radical difference in the specific mechanism and ele- 
ments in combination of the two machines drivos the plain- 
tiffs to that claim. 


' 


23 


. 


The plaintiffs claim that one sentence in Morley’s specifi- 
cation allows Morley to hold as an infringement any machine 
which automatically sews buttons to fabrics. The language 
is found (Record, p. 144) in the Morley patent, in the par- 
agraph before the claims : 


“Having thus described the machine and construction set 
forth in the drawings, I wish it to be undersood that the same 
is only one of different mechanisms which I have contem- 
plated, and which may be effectually employed for carrying 
out the main feature of my invention, to wit, the automatic 
mechanical sewing of buttons to a fabric.” 


Morley then describes other means which may be adopted 
in the place of his sewing device, and follows that with the 
several claims of his patent. 

Mr. Chapin, plaintiffs’ expert, says that defendant’s ma- 
chine infringes Morley’s patent, and gives his reason there- 
for on page 11, interrogatory 7 : 

“Inasmuch as I find in said Lancaster machine the combi- 
nation of button-feeding mechanism, appliances for passing 
the thread through-the eye of the buttons and locking the 
loop to the fabric and feed mechanism.” The whole answer 
is less than a page, and mentions not a single part or ele- 
ment of mechanism by way of comparison between the two 
machines. So it seems plain that the logical deduction from 
the specification, claim, and evidence above noted, is this: 
plaintiffs claim all machines having the three elements named 
to be an infringement of Morley’s patent. But the claims of 
Morley’s patent are limited, as they must be, by the words 
* substantially as set forth.” 

He has no claim for “ automatic mechanical sewing of but- 
tons to the fabric.” He is limited to the claims he makes. 
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“The scope of Letters Patent . . . cannot be enlarged 
by the language used in other parts of specification.” 


R.R. Co. v. Mellon, 104 U.S. 112, p. 118. 
Western Electric Manfg. Co. v. Ansonia Company, 
114 U.S. 447. 


But even if Morley in proper form had set up the claim to 
the “automatic mechanical sewing of buttons to the fabric,” 
the famous case of O'Reilly v. Morse, 15 Howard, 62, would 
seem to be a complete answer. 


. Here is Professor Morse’s eighth claim : 


“I do not propose to limit myself to the specific ma- 
chinery or parts of machinery described in the foregoing 
specification and claims, the essence of my invention being 
the use of the motive power of the electric or galvanic current, 
which I call electro-magnetism, however developed, for mark- 
ing or printing intelligible characters, signs, or letters, at any 
distances, being a new application of that power of which I 
claim to be the first inventor or discoverer.” 


How strikingly similar is this language in its intent to 
that above quoted from Morley's specification. 

Morse wanted to cover all means capable of transmitting 
electro-magnetic energy and recording signs or letters at a 
long distance. 

Morley wants to cover all machinery capable of the “ auto- 
matic mechanical sewing of buttons to a fabric.” 

The state of-the art was much in Morse’s favor as com- 
pared with Morley. 

Morse was undoubtedly the first discoverer. The thought 
was new. And the machinery by which the current was 
employed to make signs was absolutely new. 

The sympathy of the Court must have been with the 
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great inventor, who had long struggled against poverty and 
discouragements. | 

Yet the Court held that the above-quoted claim could only 
cover the machinery which he himself used, or anything 
substantially the same, for transmitting signs by means of 
electro-magnetism. 3 

Although Morse was the first to use electro-magnetism to 
transmit signs, the majority of the Court: have said in sub- 
stance, “ You can have a patent only for the way by which 
you cause electro-magnetism to operate for the transmission 
of intelligible signs.” 

In the face of that decision it seems simply ridiculous for 
plaintiff to claim any and every machine to be an infringe- 
ment which is capable of “the automatic mechanical sewing 
of buttons to a fabric.” 

For many years before Morley’s patent, inventors have 
been seeking a machine to sew on buttons, as is shown by 
the several patents taken out and elsewhere referred to. 

Now can Morley cover any and every machine having (1) 
“button-feeding mechanism,” (2) “appliances for passing a 
thread through the eye of the buttons and locking the loop to 
the fabric,” and (3) “feeding mechanism”? 

Can a proper claim for an organized machine containing 
those elements in combination be made to cover any and 
every machine for “the automatic mechanical sewing of but- 
tons to a fabric”? 

Is not that simply what Mr. Justice Grier called a “ tran- 
scendental abstraction magnified into a monpoly ”? 

There seems no middle ground between claiming that 
Morley’s patent is infringed by any and every automatic 
machine for sewing on buttons, and going into an examin- 
ation of the parts of Lancaster’s machine to see whether it 
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is like or unlike, in its several elements, the machine de- 
scribed in Morley’s patent. 

Professor Morse says, “I do not propose to limit myself 
to the specific machinery or parts of machinery described.” 

Now does Morley propose any limit? If he does not, the 
case of O'Reilly v. Morse stares him in the face. If he does 
propose to limit his patent to the combination of mechanisms 
or instrumentalities or their equivalents or substitutes, we 
must certainly examine and compare those several elements 
in the two machines. But right there we are met by the 
admission of plaintiffs’ expert that the button-feeding and 
stitching mechanisms of the two machines are essentially 
different, and resemble each other only in the final results 
accomplished. 


RESULTS. 


The defendant claims that results are not patentable, but 
only specific mechanism or combinations of mechanism to 
accomplish results. The following authorities sustain that 


view :— 
Seymour v. Osborne, 11 Wall. 516. 


“ Any one may lawfully accomplish the same end without 
infringing the patent, if he uses means substantially different 
from those described.” 


Taney, C.J., in O'Reilly v. Morse, 15 How. 119. 


“The end or result produced is not secured by the patent, 
but only the substantial means used and specified to produce 
the end or result — these and nothing more. 

“The same end or result may be produced by means other 
than those substantially described in the specification, with- 


’ out infringing the patent.” 


Burr v. Cowperthwait, 4 Blatch. 163-167. 
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The American Pin .Co. v. The Oakville Co., 3 Blatch. 
190, is a very instructive case upon the questions involved 


- in the case at bar. INGERSOLL, J., gives the opinion. 


The case establishes : 


1. That since defendant was using a machine for which a 
patent was granted to him, he had prima facie a perfect 
right to use it. 

“The patent [to defendant and others] is prima facie 
evidence that he has an exclusive right to that which the 
patent purports to grant; that he is the first inventor of the 
machine specified and described in his specification” (p. 195). 


To follow the substance of the case: 


The patent to Mathison (Lancaster machine) affords prima 
facie evidence, therefore, that the means described by him 
to produce this result of attaching buttons to fabrics, are 
substantially different from the means described by Morley. 

(Unquestionably the commissioner examined Morley’s 
patent. and compared Mathison’s machine therewith. ) 

“ And the plaintiffs, to succeed in the case, must coun- 
teract this prima facie evidence by sufficient countervailing 
testimony.” 


2. That Mr. Chapin was wrong when he claimed that the 
Lancaster button-feeding and sewing mechanisms, though 
differing from Morley’s, infringed Morley’s patent, because 
the result accomplished was the same. 

Plaintiffs machine was a “ machine for sticking pins into 
paper.” It was the older machine. Defendant’s was “a 
new and useful machine for sticking pins.” 

The objects or results to be accomplished by each machine 
were: (1) To separate the pins from a mass; (2) to pre- 
sent them in proper order in a position to be stuck in the 
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paper; (3) To crimp the paper preparatory to receiving the _ 
pins; and (4) to drive the pins into the paper. 

Each machine contained parts and operating mechanisms 
to accomplish the several results, but the Court found the 
means used to be essentially different. 

As to the fact of a difference in the pin-feeding mechan- 
ism, the opinion says, — | 

“The essential means used in defendant’s machine to 
bring about the result, to wit, a separation of the pins from 
the pile or column, are, therefore, substantially different 
from the means used in plaintiff's machine to produce the 
same result. 

“In this respect the two machines operate differently and 
depend upon distinct organizations. The same substantial 
means are not used in each.” (Page 199.) 


That fact. being established, the conclusion of law is an- 
nounced in a single sentence : 


" One is not an infringement upon the other” (p. 200). 


CLIFFORD, J. : 

* Patents for a machine will not be sustained if the claim 
is for a result, the established rule being that the invention, 
if any, within the meaning of the patent act, consists in the 
means or apparatus by which the result is obtained, and not 
merely in the mode of operation, independent of the me- 
chanical devices employed ; nor will a patent be held valid 
for a principle or for an idea, or any other mere abstraction.” 


Fuller v. Yenizer, 94 U.S. 288. 


The patent in that case was for an attachment to a sewing 
machine. The main question raised seemed to be whether 
the parts substituted in defendant’s machine were substan- 
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tially the same or equivalents of the corresponding parts in 
plaintiff’s patent. Four justices dissented from the finding 
of fact on the evidence, but not, as it appears, from the 
proposition of law as above laid down. 


"It is not only necessary to an infringement that the ar- 
rangement which infringes should perform the same service 
or produce the same effect, but, as Mr. Justice NELSON said 
in Sickles v. Borden, 3 Blatch. 535, it must be done in sub- 
stantially the same way.” 


Werner v. King, 96 U.S. p. 2380. 


In that case the plaintiff’s patent was for a fluting machine ; 
the defendant’s, although accomplishing the same result, was 
held not to do it in substantially the same way. 


“In order to constitute an infringement, the whole combi- 
nation must be used, because he claims not the various parts, 
but the whole combination together. The plaintiff cannot 
elaim what is called ‘double dropping of corn;’ that is a 
result or an effect. He can only claim the double dropping 
by the particular mode which he has devised. Any one can 
produce the same results by other and different modes and 
still not violate a claim of the plaintiff.” 


Case v. Brown, 2 Wall. 320, p. 325. 


The above language was part of the charge to the jury in 
the Circuit Court. 

In giving the opinion of this Court, Grier, J., said (p. 
328): “The instruction there quoted is a correct exposition 
of the law.” 


“In determining the question of infringement, the Court 
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or jury, as the case may be, are not to judge about similari- 
ties or differences by the names of things, but are to look 
at the machines or their several devices or elements in the 


_ light of what they do, or what office or function they per- 


form and how they perform it, and to find that one thing is 
substantially the same as another if it perform substantially 
the same function in substantially the same way to obtain 
the same result ; always bearing in mind that devices in a 
patented machine are different in the sense of the patent law 
when they perform different functions, or in a different way, 
or produce a substantially different result.” 


CLIFFORD, J., in Machine Co. v. Murphy, 97 U.S. 
120, p. 125. 


That was a suit for an infringement of a patent for making 
paper boxes, and in that case, after examining the details or 
specific mechanism of the two machines, the differences were 
found to be merely colorable and in form only. Therefore 
defendant was held to have infringed. 


Mr. Justice BLATCHFORD: 


“It is true that the result in each arrangement is to hold 
the whip steady or firm in a socket, but the mechanisms are 
different.” Held to be no infringement. 


Worden v. Searls, 121 U.S. 14, page 238. 


In the following cases the patents of plaintiffs for machines 
or mechanical apparatus were severally held not to be in- 
fringed by the machines or apparatus of defendant, although 
defendant’s machines accomplished substantially the same 
result. In each case it was held that some part or element 
of plaintiff's machine either was altogether omitted or was 
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supplied by some other device which was not a mechanical 
equivalent for the defendant’s : 


Sharpe v. Riessuer, 119 U.S. 631. 
Grier v. Wilt, 120 U.S. 412. 
Snow v. Lake Shore Railroad, 121 U.S. 617. 


In Electric Co. v. Hall, 114 U.S. 87, page 96, an in- 
fringement is claimed by the plaintiff of certain elements 
by which electric signals on the “ Block” system were oper- 
ated. | 

It is a claim for a combination and not for the separate 
elements. 

Mr. Justice Matuews, in delivering the opinion, says, 
“The object of the patented combination was the accom- 
plishment of a particular result, that is, to work electric 
signals on what was known as the Block system, by means 
of circuits operated by a single buttery instead of many. 
But this result or idea is not monopolized by the patent. 
The thing patented is the particular means devised by the 
inventor by which that result is attained, leaving it open to 
any other inventor to accomplish the same result by other 
means. To constitute identity of invention and therefore 
infringement, not only must the result attained be the same, 
but in case the means used for its attainment is a combina- 
tion of known elements, the elements combined in both 
cases must be the same, and combined in the same way, so 
that each element shall perform the same function, provided, 
however, that the differences alleged are not merely colora- 
ble according to the rule forbidding the use of known ele- 
ments.” 

The opinion then goes on, and finds that the defendant 
“dispenses altogether with” certain things, and “employs 
instead ” some other things. 
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Counsel for plaintiffs attempts to draw a distinction be- 
tween what they call primary and secondary inventions. 
The rule of law on which they rely is in McCormick v. Tal- 
cott, 20 How. 402. They claim the rule as to equivalents is 
different when applied to what they call a primary invention 
from what it is when applied to a secondary invention. At 
any rate, they claim that the rule as to equivalents should be 
much more liberally construed in favor of the primary in- 
vention than would be the case as to improvements. But 
it is to be observed as to McCormick v. Talcott, that the 
Court held only those persons to be infringers of McCor- 
mick’s machine “who make dividers operating on the same 
principle and performing the same functions by ANALOGOUS 
MEANS or equivalent combinations.” 

That case was evidently strongly contested by able coun- 
sel. Mr. Justice Danie. dissented and wrote an opinion. 

The case gives a narrow construction to the plaintiffs pat- 
ent, and does not hold the defendant to be an infringer. 

The majority of the Court say of the defendant’s machine, 
“It is substantially different both in form and in combination 
from that claimed by the complainant, and is CONSEQUENTLY 
no infringement of his patent.” 

On the other hand, Mr. Justice DanreEz, in his opinion, 
says (page 412) that defendant’s divider is “in theory or 
principle, in manner of its operation, in its effects or results, 
and it may almost be said in its minute constituent portions 
and formations, identical with the instrument invented by 
and patented to the appellant, and therefore an infringment 
of the rights guaranteed to him by the government.” 

The question considered and decided was whether the 
divider patented to McCormick and the instrument put in 
use hy the defendant “are essentially the same or are essen- 
tially or substantially different.” 
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The decision is an authority in favor of a limited claim. 

The defendant only asks to have his machine examined 
for the purpose of determining, in the language of the above 
quotation, whether it is a machine “ operated on the same 
principle, and performing the same functions by analogous 
means or equivalent combinations.” 

That case also seems fairly to be an authority for the 
proposition that results are not patentable, for it was con- 
ceded that the result accomplished by the divider in both ma- 
chines was substantially the same. The only question was 
whether the means by which it was accomplished were 
analogous. 

Mr. Justice Grier, in giving the opinion of the Court in 
Burr v. Duryee, 1 ‘Wall. 531, p. 573, quotes from that 
part of McCormick and Talcott relied on by plaintiff’s coun- 
sel, and then comments upon the same as follows: “ But it 
has been argued that, though not a colorable invasion of the 
patentee’s claim, it is an evasion of his patent which is equal- 
ly injurious. If so, it is damnum absque injuria. Every 
man has a right to make an improvement in a machine 
and evade a previous patent, provided he does not invade 
the rights of the patentee.” 


Any authorities upon the construction of process patents 
like Tilghmann v. Proctor, 102 U.S. 707, can have no 
bearing upon the claims in the Morley patent. 

Neither is Morley’s invention in the nature of a discovery. 
He did not invent the idea of sewing on buttons, neither did 
he discover the possibility that buttons might be sewed on by 
_ acombination of (1) button-feeding mechanism, (2) sewing 

mechanism, (3) cloth-feeding mechanism. He simply in- 
vented mechanism in combination by which buttons might be 
sewed on. 
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In Burr v. Duryee, supra, plaintiff's invention was an im- 
provement in machinery for making hat bodies and in the 
process of their manufacture. 

Mr. Justice GRIER, in the opinion, says plaintiff's inven- 
tion “is not within the category of those inventions which 
consist in a new application of certain natural forces to pro- 
duce a certain result to which they had never before been 
applied, and which when once pointed out required no in- 
vention to construct devices for its application. Such in- 
ventions partake of the nature of discoveries.” (Page 568.) 


The case of McClurg v. Kingsland, 1 How. 202, is cited 
in the opinion as an illustration : 


“That the invention of Wells [plaintiff] comes within the 
category of a machine cannot be disputed. ... A ma- 
chine is a concrete thing. . . . A machine is not a prin- 
ciple or an idea. . . . Because the law requires the patentee 
to explain the mode of operation of his peculiar machine 
which distinguishes it from others, it does not authorize a 
patent for a ‘mode of operation as exhibited in a machine.’ 
. . » All others have an equal right to make improved ma- 
chines, provided they do not embody the same or substan- 
tially the same devices or combination of devices which con- 
stitute the peculiar characteristic of the previous invention.” 


(Page 570.) 


In the case of Clough v. Barker, 106 U.S. 166, which is 
relied upon by the plaintiff to sustain his broad claim to the 
“automatic mechanical sewing of buttons to a fabric,” the 
Court held that the defendant used a well-known equivalent 
for plaintiff's gas-burner. | : 

The decision was simply upon a ques.ion of fact as to the 
mechanism used in the two devices. 
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The principle of law was this (page 178): Any combi- 
nation was held an infringement “ which performed the same 
office in substantially the same way as, and were known 
equivalents for, his [plaintiff's] form of valve regulation.” 

Defendant does not object to the application of that rule 
of law in this case. Defendant simply contends that his 
sewing devices were not “known equivalents” for Morley’s 
sewing devices, to say nothing of differences in button-feed- 
ing mechanism. 

Mr. Renwick, defendant’s expert, a man of wide experi- 
ence (page 37, Record), says the Lancaster machine “ makes 
an entirely new stitch.” 

Mr. Chapin admits it. 

The plaintiffs’ counsel may say to some of the authorities 
above cited that they are dealing with what they call second- 
ary inventions, that is, machines which are improvements 
upon or additions to other machines. 


Defendant now desires to cite, in closing, two cases in each 
of which the plaintiff invented an organized machine for the 
purpose of accomplishing a certain result, and in each case 
the defendant invented another machine for accomplishing 
precisely the same result. In each case it was found by the 
Court that the plaintiff was the first person to invent or 
organize a machine for the purpose set forth, and in each 
case it was found on careful examination that the defendant 
used different elements or instrumentalities in his combi- 
nation to accomplish the result, and in each case it was held 
that there was no infringement. The first of these cases is 
Wicke v. Ostrum, 103 U.S. 461. 


Waite, C.J., says (p. 467), — 
“Before this invention, nails were driven singly and by — 
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hand. . . . He was entitled also to the benefit of all the 
mechanical equivalents of his several elements, known at the 
time of his invention, if used in the same combination. 
. . - From the evidence it is clear he was the first to put 
into practical use the idea of driving more than one nail at the 
same time in the manufacture of boxes by the use of machin- 
ery. The idea he could not patent, but his contrivance to 
make it practically useful he could. .. . 

“The defendant conceived the idea of driving nails hori- 
zontally instead of vertically, and made a machine for that 
purpose, which he patented. He does not use the spring 
jaws or the peculiar-shaped plungers of the Wicke machine, 
because he does not need them. 

* As his object is to drive the nails horizontally, they can 
be laid in a groove and held there by gravity until forced 
into the board... . 

- “He thus has been enabled to dispense with two elements 
of Wicke’s combination, in the absence of which that ma- 
chine could not be successfully worked. Neither has he sub- 
stituted any mechanical equivalent for what he has thus put 
aside. By changing the form of the machine and the man- 
ner of its operation he has no need of any such contrivances. 
He may use the equivalent of one half of the spring jaw of 
Wicke’s machine, but the other half he does not want, nor 
anything else in its place, as the nail will lie where it is put 
until driven into the board.” (Page 470.) 

Held, there was no infringement. 


The second case is Dryfoos v. Wiese, 124 U.S. 32. 


Plaintiff’s patent was for quilting apparatus. Defendant 
used something different to accomplish the same result. 

No counsel appeared for defendant. 

Mr. Justice BLATCHFORD says (p.37), “It is contended for 
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plaintiff that as Beck was the first to devise a combination the 
gist of which is a feed feeding faster at one end than at the 
other, with a laterally moving gang or series of needles, and 
an intermittent feed when the needles are out of the stitches, 
he is entitled to cover all variations in the form of the feed, 
so long as by any means it operates to feed faster at one end 
than at the other; and that if that result is accomplished the 
mechanism must be an equivalent for that of the plaintiff. 

“The plaintiff’s patent must be limited to the mechanism 
described and claimed by him, and cannot be extended so as 
to cover all mechanisms for giving a circular direction to the 
feed motion, nor to the process of operation of the mechan- 
ism described in his patent; and the defendant’s mechanism, 
in each form of his machine, cannot be regarded as merely 
an equivalent for the plaintiff's mechanism. 

“The case is substantially like that of Yale Lock Co. v. 
Sargent, 117 U.S. 373.” 


Respectfully submitted by 


J. E. MAYNADIER, 
GEORGE E. SMITH, 


for Appellees. 
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FRANK ELY V8. THE NEW MEXICO & ARIZONA R. &. CO. ET AL., dc. 1 
1 Transcript on Appeal. ew 9th, 1888. E. B. Dodge, 


In the Supreme Court, Arizona Territory. 


Frank Exy, Appellant, 
U8. 
THe New Mexico anp Arizona R. R. Co. e¢ al., Appellees. 


Rochester Ford, att’y for appellant. 
2 Complaint. 


In the District Court of the First Judicial District of the Territory 
of Arizona in and for the County of Pima. 


Frank E y, Plaintiff, 
v8. 


THe New Mexico anp Arizona RaILroap Company (a Corpora- 
tion), Francis Day (Administratrix of the Estate of John Day, 
Deceased), Robert V. X. Bloxton, Henry Brennick, Francis Day, 
Francisca.Day, Thomas Driscoll, Wm. Van Ness, Wm. S. Fleming, 
Christain Foster, William Green, Ada Kane (a Minor), Sylvester 
M. Lancel, Josephine Kane (a Minor), Edward Lambley, Jacob 
A. Linder, Timothy S. Lamberson, John Mansfield, Frederick 
Maish, R. R. Richardson, Geo. W. Stevens, Dr. A. Sanford, C. C. 
Watkins, Defendants. 


Plaintiff complains of defendant and for cause of action alleges— 


I. 


That the New Mexico and Arizona Railroad Company, defendant 
herein, is, and for more than four years last past has been, a rail- 
road corporation duly organized and existing under and by virtue 
of the laws of the Territory of Arizona, and doing business in the 
said county of Pima. 


IT. 


That on or about the — day of ——, 1878, John Day died intes- 
tate in the county of Pima, Arizona Territory ; that thereafter, and 
on or about the llth day of November, 1878, letters of administra- 
tion upon the estate of the said John Day were issued by the pro- 
bate court of said Pima county to defendant, Francis Day; that 
immediately, thereupon, the said defendant, Francis Day, duly 
qualified and entered upon the duties of her said office, and that 
said letters have not been revoked. 
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That defendants, Ada Kane and Josephine Kane, are minors, 
under the age of twenty-one years; that said minors are non-resi- 
dents of this Territory, and have no guardian of their estates in this 


Territory. 


IV. 
That plaintiff is the owner in fee of all that certain piece 
3 or parcel of land granted by the Mexican authorities to Leon 


Herreros on the 15th day of May, 1825. Said grant is known 
as and called The Rancho San Jose De Sonoita, and the land is 
situated in the Sonoita Valley, in the county of Pima, Arizona Ter- 
ritory, about twenty-five miles southeast from the old town of Tubac, 
and some six miles northeast from the Calabasas ranch, in a canyon 
formed by the slopes of the Santa Rita and the Patagonia Moun- 
tains. Said land is more particularly described and bounded as 
follows, according to the calls of the survey of said rancho as made 
by the government of Spain on June 26 & 27, 1821, as appears from 
the expediente or patent to said tract of land, herewith filed and 
made part of this complaint: 

Taking as a center the walls of the San Jose De Sonoita mission, 
there were measured in a northeasterly direction sixty-three Span- 
ish cords, which ended a little beyond a spring at the foot of some 
low hills, a chain of mountains of a valley which goes on and turns 
to the east, where was placed a heap of stones as a monument. 

From this monument there were measured, to the southeast, 
twenty-five cords, which, going up the valley, ended on the left side 
of a chain of hills, and at the foot of one of them whose slope was 
covered with oak trees, and on the top was placed a heap of stones 
as a monument, and on the opposite side there were measured also 
twenty-five cords on a high white hill, covered with grass, distin- 
guished by this reason from the others near it, which are part of the 
Santa Rita Mountains, and on the top of which hill was placed a 
heap of stones as a monument. 

Returning to the center, the road was extended in the direction of 
the east, and there were measured twenty-five cords, ending on a 
high mountain located on this side, on a somewhat high hill cov- 
ered with many oak trees, where a heap of stones was put up in a 
sign of a monument. 

Returning to the center, the cord was laid towards the west and 
twenty-five cords were measured, ending on the main road to Tubac, 
on a little hill called the “Cazadero,” on which was placed a heap 

of stones as a monument. 

4 Returning tothe center, the cord was extended towards the 

south, by which there were measured and counted three hun- 
dred and twelve cords, that ended in the same canyon at the dropping 
down of a table land, on the main road, ata place called the “ First 
Ford,” with the direction looking toward the west, on account of the 
turn which the said canyon had made, and there was put a heap of 
stones as a monument and as heads or corners, there measured on 
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the right side twenty-five cords to the other side of a ledge that ends 
in high rolling boulders in a hill that forms a little valley, where I 
ordered to be placed a heap of stones as a monument; and on ‘the 
left side there were measured by the surveyors twenty-five cords to 
the first of two little hills, almost exactly alike one to the other, 
which were named the “Twins,” which serves as a monument, as 
these are distinguished from all the other hills which surround 
them, and on the summit was placed a cross. This end of the sur- 
vey, more or less, is about two-leagues off from the Calabasas ranch, 
at the nearest place; and in view of the suggestion made by the 
claimant to reduce the number of cords actually measured, so much 
as might be calculated to be, in fact, in excess of the true measure- 
ment, by reason of the many turns of the canyon over which the 
survey was made, as it couid not be carried on straight, twenty-five 
cords were deducted out of the three hundred and twelve cords in 
the last survey down the canyon, the claimant consenting thereto 
as just. The survey was calculated to be two hundred and eighty- 
seven cords, with which this survey was finished. 


V. 


The above-named defendants and each of them claim an estate or 
interest in and to the above-described land and premises adverse to 
this plaintiff; that the said claim of the said defendants and each 
of them is without any right whatsoever, and the said defendants 
have not, nor have any or either of them, any estate, right, title, or 
interest whatever in said lands and premises or any part thereof. 

Wherefore plaintiff prays— 

Ist. That the said defendants and each of them be required to 
set forth the nature of his claim, and that all adverse claims of the 
defendants and of each of them may be determined by decree of 
this court. 

2nd. That by said decree it be declared and adjudged that the 
5 defendants have no estate or interest whatever in or to said 
land or premises or in or to any part thereof, and that the 

title of plaintiff is good and valid. 

3rd. That the defendants and each of them be forever enjoined 
and debarred from asserting any claim whatever in or to said land 
or premises or to any part thereof adverse to the plaintiff, and for such 
other and further relief as to this honorable court shall seem meet 
and agreeable to equity, and for his costs of suit. 

ROCHESTER FORD axpb 
JEFFORDS & FRANKLIN, 
Attorneys for Plaintiff. 


' Indorsed: Filed June Ist, 1887. J. H. Martin, clerk. 


* * * * * * * 
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Summons. 
Title of court and cause. 


Action brought in the district court of the first judicial district in 
and for the county of Pima, in the Territory of Arizona. 


The Territory of Arizona sends greetings to The New Mexico and 
Arizona Railroad Company (a corporation), Francis Day (admin- 
istratrix of the estate of John Day, deceased), Robert V. Bloxton, 
Henry Brennick, Francis Day, Francisca Day, Thomas Driscoll, 
Ww. De Vess, Wm. S. Fleming, Christian Foster, William Green, 
Ada Kane (a minor), Josephine Kane (a minor), Sylvester M. Lan- 
cel, Edward Lambley, Jacob A. Linder, Timothy S. Lamberson, 
John Mansfield, Frederick Maish, R. R. Richardson, Geo. W. 
Stevens, D. A. Sanford, and C. C. Watkins: 


You are hereby summoned and required to appear in an action 
brought against you by the above-named plaintiff in the district 
cdurt of the first judicial district in and for the county of Pima, in 
the Territory of Arizona, and answer the complaint filed with the 
clerk of this court at Tucson, in said county (a copy of which com- 
plaint accompanies this summons), within twenty days (exclusive 
of the day of service) after the service upon you of this suinmons, if 
served in this county, but if served out of this county and within 
this — then within thirty days; in all other cases forty 

ays. 
6 And you are hereby notified that if you fail to appear and 
answer the complaint as above required the plaintiff will 
take judgment by default against you and apply to the court for the 
relief demanded therein and for costs and ‘Sabuisemite in this be- 
half expended. 

Given under my hand and seal of said district court, at Tucson, 
this 1st day of June, A. D. 1887. 

[SEAL. J. H. MARTIN, Clerk. 


TERRITORY OF ARIZONA, bas 
County of Pima, 


W. H. Lucas, being first duly sworn, says that he is a white male 
citizen of the United States of America and the Territory of Arizona, 
over the age of twenty-one years; that he is not a party to the 
within action nor in anywise interested therein ; that he received 
the within summons on the Ist day of June, 1887, and personally 
served the same on the defendant, Thomas Driscoll, on the 1st day 
of June, 1887, and on the defendants, R.V. Bloxton, Frederick Maish, 
and R. R. Richardson, on the 3rd day of June, 1887, by exhibiting 
~ it and leaving with each of said defendants personally, in the county 
of Pima, Territory of Arizona, on the said dates aforesaid, respect- 
ively, a copy of said summons, together with a true and correct copy 

said complaint in said action. 

W. H. LUCAS. 
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Subscribed and sworn to before me this 3rd day of June, 1887. 
(SEAL. ] S. M. FRANKLIN, 
Notary Public, Pima County, A. T. 


TERRITORY OF ARIZONA, \ ans 
County of Pima, : 


W. D. Fenter, being first duly sworn, says that he is a white male 
citizen of the United States of America and the Territory of Arizona, 
over the age of twenty-one years; that he is not a party to the within 
action ror in anywise interested therein; that he received the within 
summons on the 8th day of June, 1887, and personally served the 
same on the defendants, C. C. Watkins and Jacob A. Linder, on the 

8th day of June, 1887, and on the defendant, Wm. De Vess, 
7 on the 9th day of June, 1887, by exhibiting it and leaving 
with each of said defendants personally, in the county of Pima, 
Territory of Arizona, on the said dates aforesaid, respectively, a copy 
of said summons, together with a true and correct copy of said com- 


plaint in said action. 
W. D. FENTER. 


Subscribed and sworn to before me this 11th day of June, 1887. 
[SEKAL. ] BREWSTER CAMERON, — 
Notary Public, Pima County, Arizona, 


Indorsed: Filed June 28, ’87. J. H. Martin, clerk. 
Demurrer. 


Title of court and cause. 


Come now D. A. Sanford, Robert V. Bloxton, Thomas Driscoll, 
and Frederick Maish, defendants in the above-entitled action, and 
demur to the complaint of plaintiff herein upon the following 
grounds : 


I. 


That the court has no jurisdiction of the subject-matter of this 
action. 


IT. 


That there is a defect of parties defendant named in said com- 

laint, in that it is not alleged therein that the defendants claim a 
joint interest in the premises referred to in said complaint or any 
part thereof. | 


ITI. 


That said complaint does not state facts sufficient to constitute a 
cause of action. . 
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Wherefore these defendants pray that said complaint be dismissed. 
and that they have judgment for their costs. 
HEREFORD & LOVELL, 
Attorneys for Defendants, D. A. Sanford, R. V. Blozton, 
Frederick Maish, and Thomas Driscoll. 


Received a copy of the above demurrer this 25th day of June, A. 


D. 1887. 
ROCHESTER FORD, 
JEFFORDS & FRANKLIN, 
Attorneys for Plaintiff. 


Indorsed: Filed June 25, ’87. J.H. Martin, clerk. 
8 Minute Entry, October 22nd, 1887. 


Title of court and cause. 


This day this cause came on to be heard upon the demurrers of 
the defendants, The New Mexico and Arizona Railroad Company, 
R. R. Richardson, William S. Fleming, C. C. Watkins, Frederick 
Maish, Thomas Driscoll, Robert V. Bloxton, and D. A. Sanford, to 
the complaint of the plaintiff herein; Messrs. Jeffords & Franklin 
and Rochester Ford, Esqrs., appeared for plaintiff, and Messr:. Here- 
ford & Lovell and Haynes and Mitchell appeared for defendants ; 
and the said demurrers having been argued by counsel and consid- 
ered by the court, it is by the court ordered that the demurrers of 
the said several defendants to said complaint be sustained upon the 
ground that the said complaint does not state facts sufficient to con- 
stitute a cause of action, and as to all other grounds of demurrer 
alleged the same be overruled; to which ruling of the court sus- 
taining the demurrer upon the ground aforesaid the plaintiff, by his 
counsel, excepted. 

And the said plaintiff having in open court elected to stand upon 
his complaint as filed herein, and declining and refusing to amend 
the same, upon motion of said defendants, by their said counsel, it 
is by the court further ordered that the said action be, and the same 
is hereby, dismissed, and that the said defendants recover of the 
plaintiff their costs herein to be taxed, and that they have execu- 
tion thereof. 

The said plaintiff, by his counsel, thereupon gave notice in open 
court of his intention to appeal from said order and judgment to the 
supreme court of the Territory of Arizona. 

And thereupon, at the request of the plaintiff, the court fixed the 
amount of the bond or undertaking on appeal at one hundred dol- 
lars, said bond and the sureties therein to be approved by the clerk 
of this court. , 


Judgment. 
Title of court and cause. 


This day ‘his cause came on to be heard upon the demurrers of 
the defendants, The New Mexico and Arizona Railroad Company, 
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R. R. Richardson, William S. Flemeng, C. C. Watkins, Fred- 
9 erick Maish, Thomas Driscoll, Robert V. Bloxton, and D. A. 

Sanford, to the complaint of the plaintiff herein ; Messrs. Jef- 
fords & Franklin and Rochester Ford, Esqrs., appeared for plaintiff, 
and Messrs. Hereford & Lovell and Haynes & Mitchell appeared 
for defendants; and the said demurrers having been argued by 
counsel and considered by the court, it is by the court ordered that 
the demurrers of the said several defendants to said complaint be 
sustained upon the ground that said complaint does not state facts 
sufficient to constitute a cause of action, and as toall other grounds 
of demurrer alleged the same be overruled ; to which ruling of the 
court sustaining the demurrer upon the ground aforesaid the plain- 
tiff, by his counsel, excepted. 

And the said plaintiff having in open court elected to stand upon 
his complaint as filed herein, and declining and refusing to amend 
the saine, upon motion of the said defendants, by their said counsel, 
it is by the court further ordered that the said action be, and the same 
is hereby, dismissed, and that the said defendants recover of the 
plaintiff their costs herein-to be taxed, and that they have execu- 
tion thereof. 

The said plaintiff, by his counsel, thereupon gave notice in open 
court of his intention to appeal from said order and judgment to 
the supreme court of the Territory of Arizona. 

And thereupon, at the request of plaintiff, the court fixed the 
amount of the bond or undertaking on appeal at one hundred dol- 
lars, said bond and the sureties therein to be approved by the clerk 
of this court. 

Done in open court Oct. 22, ’87. 

WM. H. BARNES, Judge. 


Indorsed: Filed Oct. 22nd, 1887. J. H. Martin, clerk. 


TERRITORY OF ARIZONA, t oe 
County of Pima, 


I, J. H. Martin, clerk of the district court in and for Pima county, 
Territory of Arizona, do hereby certify that the foregoing is a full, 
true, and correct judgment roll in the case entitled “ Frank Ely vs. 

The N. M. & A. R’y Co. e¢ als.,” as appears to us of record. 
10 Attest my hand and seal of court this 22nd day of October, 
A. D. 1887. 
[SEAL. ] J. H. MARTIN, Clerk. 


Indorsed : Filed Oct. 22, 87. J. H. Martin, clerk. 
Bill of Exceptions. 
Title of court and cause. 


Be it remembered that this action came on to be heard in said 
court on the 22nd day of October, 1887, on the demurrer of the 
New Mexico and Arizona Railroad Company, Wm. 8S. Fleming, C. 
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C. Watkins, R. R. Richardson, Frederick Maish, Thomas Driscoll, 
R. V. Bloxton, and D. A. Sanford to plaintiff’s complaint ; which de- 
murrers were in the words and figures as follows, to wit: 

Come now D. A. Sanford, Robert V. Bloxton, Thomas Driscoll, 
and Frederick Maish, defendants in the above-entitled action, and 
demur to the complaint of plaintiff herein upon the following 
grounds: : 


The court has no jurisdiction of the subject-matter of this action. 


IT. 


That there is a defect of parties defendant named in said com- 
laint, in that it is not alleged therein that the defendants claim a 
joint interest in the premises referred to in said complaint or any 
part thereof. ee 


That said complaint does not state facts sufficient to constitute a 
cause of action : 
Wherefore these defendants pray that said complaint be dismissed 
and that they have judgment for their costs. 
HEREFORD & LOVELL, 
Attorneys for Defendants, D. A. Sanford, R. V. Blozton, 
Frederick Maish, and Thomas Driscoll. 


And the court, having heard the argument of counsel, sustained 
said demurrers on the ground that the complaint did not state facts 
sufficient to constitute a cause of action; to which ruling of the 
court plaintiff then and there instantly excepted ; and the plaintiff 
having elected. to stand by his said complaint and having refused 

to amend the same, this action was by the court dismissed ; 
11 ~—ito which order of the court dismissing this action the plain- 
tiff then and there instantly excepted and tenders this his 
bill of exceptions, praying that the same be by the judge allowed 
and signed and made a part of the record in this cause; all of which 
is accordingly done this 22nd day of October, 1887. 
; WM. H. BARNES, Judge, &c. 


Indorsed: Filed October 22nd, 1887. J. H. Martin, clerk. 
Bond on Appeal. 


Title of court and cause. 


Whereas in the above numbered and entitled cause, pending in. 
the district court of the first judicial district of the Territory of Ari- 
zona in and for the county of Pima, at a regular term of said court, 
to wit, on the 22nd day of October, 1887, The New Mexico and 
Arizona Railroad Cotapany, a corporation organized and existing 
under the laws of the Territory of Arizona, Robert V. Bloxton, 
Thomas Driscoll, Wm. Fleming, Frederick Maish, R. R. Richardson, 
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D. A. Sanford, and C. C. Watkins, defendants in said cause, appeared 
und demurred to plaintiff's complaint on file in this action ; and 

Whereas the court sustained said demurrer to said complaint on 
behalf of all of said defendants and quashing said complaint; and 

Whereas the plaintiff elected to stand on said complaint and re- 
fused to amend the same, and said action was thereupon by the 
court dismissed as to all the defendants on the 22nd day of October, 
1887 ; from which judgment of the court the said Frank Ely has 
taken an appeal to the supreme court of this Territory : 

Now, therefore, we, Frank Ely, as principal, and Brewster Cameron 
and C. R. Drake, as sureties, acknowledge ourselves bound to pay 
Robert V. Bloxton, Thomas Driscoll, Wm. S. Fleming, Frederick 
Maish, R. R. Richardson, D. A. Sanford, and C.C. Watkins the sum ° 
of two hundred and fifty dollars ($250.00), conditioned that the said 
Frank Ely shall prosecute his said appeal with effect and shall pay 
all the costs which have accrued in the court below or which ma 
accrue in the appellate court, said Frank Ely signing by H. R. Jef- 
fords, his attorney-in-fact. 

Witness our hands this 6th day of December, 1887. 

FRANK ELY, 
By H. R. JEFFORDS, 
Att’y-in- Fact. 


12 BREWSTER CAMERON. 
CHAS. R. DRAKE. 


TERRITORY OF cae : 
County of Pima, . 


Brewster Cameron and Chas. R. Drake, sureties on the foregoing 
bond, being each duly sworn by me, says, each for himself and not one 
for the other, that he is worth the amount for which he has signed 
the foregoing bond over and above his just debts and liabilities, 
exclusive of property exempt from execution. | 

BREWSTER CAMERON. 
CHAS. R. DRAKE. 


Sworn to and subscribed before me this 8th day of December, 1887. 
(SEAL. ] S. M. FRANKLIN, 
Notary Public, Pima County, A. T. 


Indorsed : Filed Dec. 8th, 1887. J. H. Martin, clerk. 
Indorsed: The within bond is this day, Dec. 8th, 1887, by me 
approved. J.H. Martin, clerk. 


Plaintiff's costs (clerk’s)._-- ..-. $14 75 
Defendants’ “ a Se ebihas 10 00 


2—1133 
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TERRITORY OF ARIZONA, \ “a's 
County of Pima, 


I, J. H. Martin, clerk of the district court of the first judicial dis- 
trict of the Territory of Arizona, in and for the county of Pima 
do hereby certify the above and foregoing to be a full, true, and cor- 
rect transcript of all the proceedings in the above-entitled cause. 

In witness whereof I have hereunto set my hand and official seal 
this 9th day of December, A. D. 1887. 

feear.1 J. H. MARTIN, Clerk. 


. 13 Assignment of Errors on Appeal. 
Title of court and cause. 


The court erred in sustaining defendants’ demurrers to plaintiff's 
complaint in this action on the ground that said complaint did not 
state facts sufficient to constitute a cause of action, and in dismiss- 


ing this action. 
ROCHESTER FORD anp 
JEFFORDS & FRANKLIN, 


Attorneys for Appellant. 
Indorsed: Filed Dec. 9th, 1887. J. H. Martin, clerk. 
A true copy. 
Attest : - J. H. MARTIN, Clerk. 
14 & 15 Minute Orders in the Supreme Court. 


In the Supreme Court of the Territory of Arizona. 


Court met Thursday, March 15th, 1888, at — m., pursuant to ad- 
journment. 


Present: His Hon. James H. Wright, C. J.; W. H. Barnes, A. J., 
and Wm. W. Porter, A. J.; O. T. Rouse, U.S. dist. att’y; H. D. 
Underwood, deputy U.S. marshal; crier, and E. B. Dodge, clerk. 


FRANK Ety vs. THE New Mexico anp ARIZONA R. R. Co. 


On motion of attorneys for appellant the name of Rochester Ford 
was, by order of ‘the court, entered as att’y for appellant. 

The cause, being fully argued by respective attorneys, on motion 
of attorneys, was, by order of the court, submitted on briefs and by 
the court taken under advisement. 


Court adjourned until Friday, March 16th, 1888, at 9.30 a. m. 
JAMES H. WRIGHT, 
Chief Justice. 
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16 Appeal from 1st Judicial District, Barnes, Judge. 


In the Supreme Court of the Territory of Arizona. Adjourned 
Term, at Tucson, March, 1888. 


FRANK Ey, Plaintiff and Appellant, 
v8. 


THE New MExXIco AND ARIZONA RaILrRoap Company et al., De- 
fendants and Appellees. 


Mess. Jeffords & Franklin and Rochester Ford, att’ys for appellant; - 
Mess. Haynes & Mitchell, attorneys for appellees. 


Wrieat, C. J: 


This was a suit in equity to quiet title. The complaint alleges 
that the plaintiff is the owner in fee of all the land described in the 
complaint, but does not allege that he is in possession nor does it 
aver that he is entitled to possession or ask that possession be awarded 
him. The land is described as a Mexican land grant, called the 
Rancho San Jose De Sonoita, and situated in Sonoita Valley, county 
of Pima, Territory of Arizona, and that it was granted by the Mexi- 
can authorities to one Leon Herreros on the 15th day of May, 1825. 
The complaint further describes the land according to the calls of a 
survey made by the Government of Spain on the 26th and 27th of 
June, 1821. Then, after averring that the claim of the defendants 
and each of them is without any right whatsoever, the complaint 
closes with the following prayers for relief: 

“Ist. That the said defendants and each of them be re- 

17 quired to set forth the nature of his claims, and that all ad- 

verse claims of the defendants and each of them may be 
determined by a decree of this court. 

“TI. That by said decree it be declared and adjudged that the 
defendants have no estate or interest whateyer in or to said land 
and premises, or in or to any part thereof, and that the title of plain- 
tiff is good and valid. | 

“III. That the defendants and each of them be forever enjoined 
and debarred from asserting any claim whatever in or to said land 
and premises or to any part thereof adverse to plaintiff, and for such 
other and further relief as to this honorable court shall seem meet 
and agreeable to equity, and for his costs of suit.” 

The principal defendants demurred to this complaint, alleging as 

rounds of demurrer— 

“1st. That the court has no jurisdiction of the subject-matter of 
this action. 

“II. That there is a defect of parties defendant, in that it is not 
alleged that defendants claim a joint interest in the premises referred 
to in the complaint, or any part thereof. 

“III. That said complaint does not state facts sufficient to consti- 
tute a cause of action.” 
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On the latter cause of demurrer the court sustained the pleading 
and the plaintiff elected to stand on his complaint, and, refusing to 
amend the same, the court dismissed the action. 

From this order and judgment of the court the plaintiff appealed, 
and the principal question to be considered here is: Was the action 
of the court below in sustaining the demurrer, on the ground that 
the complaint did not state facts sufficient to constitute a cause of 
action, erroneous? This question should be answered by the rules 
of chancery pleading, for, be it remembered, this was a bill in 


equity. 


We again observe in the outset that this bill nowhere a = 
ion or even the right of possession in the plaintiff. The 
irresistible inference, therefore, is that he is not in possession. It 
goes without saying that a plaintiff in possession occupies quite a 
different attitude, in respect to the remedies to which he is » 
18 entitled, from a plaintiff out of possession. A claimant in 
possession is prima facie the owner, while no such presump- 
tion attaches to a claimant out of possession. A plaintiff in posses- 
sion’need only state that fact in his bill that he is the owner, &c., 
and that defendant is asserting some sort of adverse claim to author- 
ize the court of equity to grant such relief as he may be entitled to; 
but is that all that is necessary where the plaintiff is out of posses- 
sion? ‘To state facts sufficient tu constitute a cause of action such 
as will authorize*the intervention of a court of chancery within the 
rules of chancery pleading. Should not the plaintiff out of posses- 
sion further state facts sufficient to show to the chancellor that the 
right or estate to be protected is equitable in its nature, or that the 
remedies at law are inadequate, where the right or estate is legal, or 
at least such facts as will authorize and justify chancery interposi- 
tion? It is not patent on the face of this bill that, if its allegations 
are true, the plaintiff has an indubitable legal estate? From aught 
that appears to the contrary, is it not equally apparent that plaintiff 
has a full, adequate, and complete remedy at law by the action of 
ejectment? There is no question that the statute of 1881 authorized 
him to bring the proper suit, whether in or out of possession, though 
the repeal of that law went into effect in about a month after this 
suit was filed, but if out of possession, to obtain equitable relief, 
ought he not, by the averments of his complaint, to bring himself 
within the purview of equity jurisdiction? Mr. Pomeroy, in his 
equity jurisdiction, section 130, says: “In order that a cause may 
come within the scope of the equity jurisdiction, one-of two alterna- 
tives is essential—either the primary right, estate, or interest to be 
maintained or the violation of which furnishes the cause of action 
must be equitable rather than legal, or the remedy granted must be 
in its nature purely equitable, or, if it be a remedy which may be 
given by a court of law, it must be one which, under the facts and 
circumstances of the case, can only be made complete and adequate 
through the equitable modes of procedure.” 
They who want equity themselves must give it to others. Ought 


- not “A” to show his own strength before asking that the weak- 


ness of “B” be revealed? It will not do to say he shows his 
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19 strength by asserting his title in fee, for this would indicate 
his right to a full but only a legal a Ought he to be 
permitted to stand in the forum with closed hands and demand that 
“ B’s” be opened? Will equity allow the aggressor to provoke the 
conflict, using forsooth concealed weapons, and then indicate his ad- 
versary’s line of defence? Whilst reason is the life of law, conscience 
is the vital principle of equity. In fact, equity rules in the realm 
of conscience; here it had its birth and here alone it has flourished. 
It will therefore tolerate no wrong and submit to no vreen 8 
Ought not the plaintiff in this case to have brought himself clearly, 
by his complaint, under some head of equitable remedy and then 
demanded the appropriate relief? As it stands, does this complaint 
state facts sufficient to constitute a cause of action in equity? Does 
it not reveal an unmistakable and adequate remedy at law? And 
is it not a well-settled rule of equity jurisprudence that, where a 
party in subserving the interests of a legal estate has a sure legal 
remedy which vouchsafes to him ample and complete relief, that he 
must resort to legal and not equitable tribunals? Now, it is true 
the Legislature of this Territory has controvened the old equity rule 
that a party must be in possession before be coul:! maintain a peace 
bill or an action quia timet, and under the law as amended in 1881 
and which was still in force when this action was brought any per- 
son could bring an action against another claiming adversely for the 
purpose of determining such adverse claim. This amendment was 
an enabling act, it enabled a plaintiff to do what before he could not 
do—to bring an action in equity to quiet title to land when he him- 
self was not in possession thereof; but should he not come in with 
such a statemnent of facts as would justify him in invoking the aid 
of chancery? Will it be contended that this amendment was in- 
tended to abolish and did abolish the universal rule of equity—that 
where there is an adequate remedy at law resort must be had to 
courts of law, and chancery courts will not interfere? This would 
certainly be abolishing the distinction between law and equity, thus 
far at least; and a plaintiff out of possession, but owning the fee and 
having the right of ion, and therefore, beyond dispute, having 
a complete, absolute, and adequate remedy at law, by the ac- 
20 tion of ejectment, could, nevertheless, go into chancery, and, 
without stating any of the ultimate facts ordinarily requisite 
to enable the court to apprehend its equitable functions, maintain 
his action quia timet. This would be an unreasonable construction. 
Again, we ask, Had not the plaintiff herein, taking the averments 
in his complaint to be true, an adequate and complete remedy at 
law? Let us see. He was out of possession. If entitled to it eject- 
ment would have awarded him the possession. He wanted the 
title adjudicated ; ejectment would not only have done that com- 
pletely and fully, but would have allowed his and defendants’ titles 
to have been passed upon by a jury of their peers. The old fictions 
and fictitious persons used in ancient action of ejectment have 
been done away with in this Territory and generally in this country. 
Those really interested are here made parties plaintiff or defendant ; 
so that a judgment in ejectment is practically as complete res adju- 
dicata as in any other p one of litigation. 
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Our construction, then, of the statute of 1881 is that it simply en- 
larges the remedies of the owner of the true title by enabling him 
to apply for equitable relief even when out of ion; but that 
it did not mean that he need not bring himself within the well-set- 
tled rules of chancery pleadings. 

Hence we are of the opinion that plaintiff should have brought his 
action at law, or have given stronger reasons for invoking the aid 
of a court of equity. 

See Pomeroy’s Equity Jurisprudence, sections 130 & 1399; Dan- 
iel’s Chan. Pl’d’gs and Practice, vol. 1, sec. 4; Frost vs. Spitley, 121 
U. S., 552; United States vs. Wilson, 118 U. S., 86; Curtis vs. Sutter, 
15 Cal., 259 & 264; Van Winkle vs. Hinkle, 21 Cal., 342; King vs. 
Carpenter, 37 Mich., 363; Moran vs. Palmer, 13 Mich., 367 ; Ormsby 
v8. Barr, 22 Mich., 80; Climer vs. Hovey, 15 Mich., 18; and Tabor 
vs. Cook, ibid. 322 ; Methodist Church of Newark vs. Clark, 41 Mich., 
730. See also McGuire vs. Circiut Judge, vol. 37, No. 5, Northwest- 
ern Reporter, page 568, supreme court of Michigan, April 4 ,1888. 

The learned counsel for the appellant has called the especial at- 
tention of this court to the case of Holland vs. Challen, 110 U. S., 

page 15—a suit founded on the Nebraska statute of 1873, a 

21 ~=statute similar to the Arizona statute of 1881. Counsel claim 
that the pleadings in that case were in no material’ respect 
different from the pleadings in the present case; but we think dif- 
ferent. In that case plaintiff claimed title by virtue of a tax sale— 
an appropriate head of equitable cognizance. Prior to the sale the de- 
- fendant had been theowner. There the plaintiff, in his bill of com- 
laint, not only alleged that he was the owner of the premises in fee, but 
be also alleged that he was entitled to the possession thereof, and set 
forth the origin of Aig»title, particularly specifying the deed by 
which it was obtained, &., and that the claim of defendant so affected 
plaintiff’s title as to render a sale or other disposition of the prop- 
erty impossible. In other words, that defendant’s claim was a cloud 
upon plaintiff’s title. But there is this additional marked differ- 
ence: Judge Field, in deliveringthe opinion of the court, assigns as 


the conclusive reason and justification for the intervention of equity | 


the fact that the lands in dispute were unoccupied, wild, and uncul- 
tivated, and that therefore an action in ejectment would not lie, be- 
cause there was no occupant; thus clearly intimating that ejectment 
would have been the proper remedy if the defendant had been in 

ion. In the case at bar the defendants are in possession, and 
therefore the action of m ste would certainly lie. However, in 
the case of Frost vs. Spitley, 121 U.S., 552, in a suit under this iden- 
tical Nebraska statute of 1873, Mr. Justice Gray, in delivering the 
opinion of the Court, said : “ By reason of that statute a bill in equity 
to quiet title may be maintained in the circuit court of the United 
States for the district of Nebraska by a person not in possession, if 
the controversy is one in which a court of equity alone can afford 


| ___ the relief prayed for.” 


_ The case of Clark vs. Smith, 13 Pet., 195, is unlike this case also, 
_ for the reason that that was a case arising under the Kentucky stat- 
ute regulating proceedings in courts of chancery. That law re- 
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quired both legal title and sere go to be in the plaintiff. The 

complaint in that case also showed an appropriate subject for equi- 

table adjudication. It asked to have the defendant’s patents to the 

lands in controversy, issued years subsequent to the issuing of com- 
plainant’s ancestor’s patents and survey of the same land, set 

22 woes or to compel the defendants to release the title derived 
thereby. 

The learned counsel also refer us to the case of Reynolds vs. 
Cramfordsville Bank, 112 U. S., 405; but that was a suit also in- 
volving an appropriate head of equity jurisdiction, viz., certain 
mortgage transactions between the plaintiff, Reynolds, and the 
bank. The bill, which was a long one, after alleging the execution 
of the mortgages by the plaintiff to the defendant, further alleges 
that Reynolds subsequently was declared a bankrupt. Bankruptcy 
is also an appropriate helt of equity. The court beles found the 
equities of the case to be with the defendant and appellee, and Mr. 
Justice Woods affirmed the decree in equity rendered at nisi prius, 
holding that averments in the complaint and the facts advanced at 
the trial justified such a decree. 

In the case at bar we think there was no error in the ruling of 
the court below, and therefore its judgment is affirmed. 

JAMES H. WRIGHT, C. J. 
WM. H. BARNES, A. J. 
WM. W. PORTER, A. J. 


Endorsed: Frank Ely vs. New Mexico and Arizona Railroad Co. 
etal. Opinion by Wright, C.J. Filed July 30th, 1888. William 
Wilkerson, clerk. 


23 [Endorsed :] Frank Ely vs. New Mexico and Arizona Rail- 
road Co. ¢ al. Opinion by Wright, C.J. Filed July 30th, 


1888, at 9 o’clock a.m. William Wilkerson, clerk. (Copy.) 


24 & 25 Judgment in Supreme Court. 


In the Supreme Court of the Territory of Arizona. Adjourned 
March Term, 1888. 


Frank Ety, Plaintiff and Appellant, 
| v8. 


Tue New MEXIco AND ARIZONA RAILROAD CoMPANY et al., 
Defendants and Appellees. 


Appeal from Pima county. 


This cause having been oe and submitted, and justices of the 
supreme court / oe had the same under advisement and consid- 
eration, and béing fully advised, it is by all the justices of said court, 
to wit, James H. Wright, chief justice, and Wm. H. Barnes and Wm. 


i 
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W. Porter, associate justices, ordered and adjudged that the Judg- 
ment of the court below appealed from be, and the same is, affirmed. 


Judgment entered July 30th, 1888. 
Attest : WILLIAM WILKERSON, Clerk. 


Opinion by Hon. James H. Wright, C. J.; Hon. Wm. H. Barnes, 
A. J.,and Hon. Wm. W. Porter, A. J., concurring. 


26 In the Supreme Court of the Territory of Arizona. 


FrANK Et y, Plaintiff, 
v8. 

THe New Mexico AnD ArRIzONA RAILROAD Company (a Corpora- 
tion), Francis Day (Administratrix of the Estate of John Day, 
Deceased), Robert V. Bloxton, Henry Brennick, Francis Day, 
Francisca Day, Thomas Driscoll, Wm. De Veu, Wm. S. Fleming, 
Christain Foster, William Green, Ada Kane (a Minor), Josephine 
Kane (a Minor), Sylvester M. Lancel, Edward Lambley, Jacob A. 
Linder, Timothy S. Lamberson, John Mansfield, Frederick Maish, 
R. R. Richardson, Geo. W. Stevens, D. A. Sanford, C. C. Watkins, 
Defendants. 


TERRITORY OF oor 
County of Pima, z 

M. G. Samaniego, being first duly sworn, says that he is the duly 
elected, qualified, and acting assessor of the county of Pima, Terri- 
tory of Arizona; that he is personally acquainted with that certain 
iece or parcel of land known and called the Rancho San José de 
noita, situate in said Pima county, and being the property in dis- 
pute in this action; that the value of said property is more than the 


sum of five thousand dollars. 
M. G. SAMANIEGO. 
Subscribed and sworn to before me, at Tucson, A. T., this 6th day 


of August, A. D. 1888. 
BRYAN W. TICHNOR, 
Notary Public, Pima Co., A. T. 


27 TERRITORY OF ARIZONA, 
County of Pima, } = 

Selem M. Franklin, being duly sworn, says that he is one of the 
attorneys for the plaintiff in the above-entitled action; that he is 

rsonally uainted with that certain piece or parcel of land 

nown and called the Rancho San José de Sonoita, situate in the 
county of Pima and Territory of Arizona, and being the property 
in dispute in the above-entitled action ; that his knowledge of the 


value of said land is based upon his personal ee thereof — 
A 


and the value of land in the county of Pima, Territory of Arizona; 
that the said property, being the property in dispute in this action, 
is worth more than the sum of five thousand dollars, and is, in affi- 
-ant’s judgment, worth not less than the sum of twenty thousand 


Jars. 
SELEM M. FRANKLIN. 


| 
| 
| 
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Subscribed and sworn to before me, at Tucson, A. T., this 6th day 


of August, A. D. 1888. 
BRYAN W. TICHNOR, 
Notary Public, Pima Co., A. T. 


Indorsed: Supreme court of Arizona. Frank Ely vs. The New 
Mexico and Arizona Railroad Co. (a corporation) e al. Proof of 
value. Jeffords & Franklin, att’ys — pl’t’ff & appellant. Filed Aug, 
18th, 1888. William Wilkerson, ick by E. S. Wright, deputy. 


28 Notice, &c. 
Supreme Court of the Territory of Arizona. 
Frank EL y, Plaintiff and Appellant, 


v8. 
THe New Mexico anp ARIzonA RatLroap Co. ef al., Defendants 
and Appellees. 


ss Messrs. Haynes & Mitchell, attorneys for defendants and appel- 
ees : 


You will please take notice that we have taken an appeal from 
the judgment of the supreme court of the Territory of Arizona in 
the above-entitled action to the Supreme Court of the United States, 
and that we have filed the affidavit of M. G. Samaniego and of S. M. 
Franklin with the supreme court of the Territory of Arizona to the 
effect that the property in controversy exceeds in value the sum of 
five thousand dollars, exclusive of costs. 

ROCHESTER FORD anp 
JEFFORDS & FRANKLIN, 
Altorneys for Plaintiff and Appellant. 


Service of copy of the within notice acknowledged this 30th day 


of August, 1888. 
B. H. HEREFORD, 
Att'y for D. A. Sanford, R. V. Blozton, 
Fred. Maish, & Thos. Driscoll. 
THOMAS MITCHELL, 
Att'y for N. M. & A. R. R. Co. and Def'’ts, 
Richardson, Fleming, and Watkins. 


Indorsed: Supreme court of the Territory of Arizona. Frank 
Ely, pl’t’ff and appellant, vs. The New Mexico and Arizona R. R. 
Co. e al., defendants and appellees. Notice, &c. Rochester Ford, 
Jeffords & Franklin, att’ys for pl’t’ff & app’l’t. 


Service of the within notice by a copy thereof hereby ac- 
knowledged this 20th day of August, A. D. 1888. 
HAYNES & MITCHELL, 
Att’ys for R. R. Co. and Defendants, Richardson, 
Fleming, and Watkins. 


Filed September 10th, 1888, at 9 o’clock a. m. 
WILLIAM WILKERSON, Clerk. 
3—1133 | 
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30 In the Supreme Court of the Territory of Arizona. 


Frank Ety, Plaintiff, 
v8. 

Tue New Mexico anp ARIZONA RaILroapD Company (a Corporation), 
Francis Day (Adiministratrix of the Estate of John Day, Deceased), 
Robert V. Bloxton, Henry Brennick, Francis Day, Francisca Day, 

_ Thomas Driscoll, Wm. De Vess, Wm. S. Fleming, Christain Foster, 
William Green, Ada Kane (a Minor), Josephine Kane (a Minor), 
Sylvester M. Lancel, Edward Lambley, Jacob A. Linder, Timothy 
S. Lamberson, John Mansfield, Frederick Maish, R. R. Richard- 
son, Geo. W. Stevens, D. A. Sanford, and C. C. Watkins, Defend- 
ants. 


To the honorable the Supreme Court of the United States: 


The appeal of Frank Ely, the above-named plaintiff and appel- 
lant, respectfully showeth that upon the first day of June, 1887, the 
above-named complainant filed his bill in the district court of the 
first judicial district of the Territory of Arizona in and for the county 
of Pima against the above-named defendants and appellees, wherein 
said complainant sought to have each and all of said defendants for- 
ever enjoined and debarred from asserting any claim or title to that 
certain piece of land known as the Rancho San Jose de Sonoita, 
being the property of plaintiff. Thereafter said defendants filed a 
general demurrer to said bill; that thereafter and on the twenty- 
second day of October, 1887, the said district court sustained said 
demurrer and dismissed said action; that thereafter and on the 
eighth day of December, 1887, this complainant appeals from the 
said order and ruling sustaining said demurrer and dismissing said 
action to the supreme court of the Territory of Arizona. 

That thereupon and on the thirtieth day of July, 1888, said su- 
preme court of the Territory of Arizona made and pronounced a 
final decree 1n this cause, wherein it was in substance adjudged and 
decreed that said bill of complainant did not state facts sufficient to 

constitute a cause of action, and wherein the judgment and 
31 decree of the lower court that said bill did not state facts 

sufficient to constitute a cause of action was affirmed and the 
judgment dismissing said action was affirmed. 

Wherefore this appellant appeals from the whole of said decree of 
said supreme court of the Territory of Arizona, and respectfully 
eave that the judgment and decree of said supreme court and the 

ill, demurrer, pleadings, record, and proceedings in the said action 
may be sent to the Supreme Court of the United States without de- 
lay, and that the said Supreme Court may proceed to hear said cause 
anew, and that said decree and judgment of the supreme court of 
the Territory of Arizona and every part thereof may be reversed and 
a decree made sustaining said bill and remanding this cause for 
further hearing, or such other decree as to the supreme court shall 


seem just. 
ROCHESTER FORD, 
Attorney for Complainant and Appellant. 
JEFFORDS & FRANKLIN, 
Of Counsel, 
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Indorsed: Supreme court of Arizona. Frank Ely vs. The New 
Mexico and Arizona Railroad Co. (a corporation) eal. Petition on 
appeal. Jeffords & Franklin, att’ys for pl’t’ff & app’!’t. 


The appeal prayed for to the Supreme Court of the United States 
in the within petition is hereby granted and allowed this Aug. 18th, 


1888. 
JAMES H. WRIGHT, 
Chief Justice, A. T. 


Filed Aug. 18th, 1888. 
WILLIAM WILKERSON, Clerk, 
By E. S. WRIGHT, Deputy. 


32 In the Supreme Court of the Territory of Arizona. 


FRANK E y, Plaintiff, 
v8. 


THe New Mexico AND Arizona RAILROAD Company (a Corpora- 
tion), Francis Day a of the Estate of John Day, 
Deceased), Robert V. Bloxton, Henry Brennick, Francis Day, 
Francisca Day, Thomas Driscoll, Wm. Devess, Wm. S. Fleming, 
Christian Foster, William Green, Ada Kane (a Minor), Josephine 
Kane (a Minor), Sylvester M. Lancel, Edward Lambley, Jacob A. 
Linder, Timothy S. Lamberson, John Mansfield, Frederick Maish, 
R, R. Richardson, Geo. W. Stevens, D. A. Sanford, C. C. Watkins, 
Defendants. 


Know all men by these presents that we, Frank Ely, as principal, 
and Brewster Cameron and Albert Steinfeld, as sureties, are held 
and firmly bound unto the New Mexico and Arizona Railroad Com- 
pany (a corporation), Francis Day (administratrix of the estate of 

ohn Day, deceased), Robert V. Bloxton, Henry Brennick, Francis 
Day, Francisca Day, Thomas Driscoll, Wm. Devess, Wm. S. Flem- 
ing, Christian Foster, William Green, Ada Kane (a minor), Josepbine 
Kane (a minor), Sylvester M. Lancel, Edward Lambly, Jacob A. 
Linder, Timothy S. Lamberson, John Mansfield, Frederick Maish, 
R. R. Richardson. Geo. W. Stevens, D. A. Sanford, C. C. Watkins in 
the sum of five hundred dollars; which sum, well and truly to be 
paid, we bind ourselves and each of us, jointly and severally, and 
our and each of our heirs, executors, and adininistrators, firmly by 
these presents. 

Sealed with our seals and dated this seventh day of August, A. 
D. 1888. 

Whereas the above-bounden Frank Ely has taken an appeal to 


_the Supreme Court of the United States to reverse the judgment 


and decree rendered in the above-entitled action by the supreme 
court of the Territory of Arizona : 

Now, therefore, the condition of this obligation is such that if the 
above-named Frank Ely shall prosecute his said appeal to effect and 
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answer all cost if he shall fail to make good his plea, then this ob- 
ligation shall be void ; otherwise to be and remain in full force and 


virtue. 
33 FRANK ELY. [SEAL. 
BREWSTER CAMERON. SEAL. 
ALBERT STEINFELD. SEAL. 


Signed, sealed, and delivered in presence of— 
B. W. TICHNOR. 


TERRITORY OF ARIZONA, 
County of Pima, 


Brewster Cameron, being duly sworn, says that he is one of the 
ersons named in and who executed the foregoing obligation ; that 
he i is a resident and freeholder of the said county and Territory and 
is worth at least the sum of five hundred dollars over and above all 


his just debts and liabilities and the exemptions allowed by law. 
BREWSTER CAMERON. 


Subscribed and sworn to before me, at Pima County, A. T., this 
7th day of August, A. D. 1888. 
S. M. FRANKLIN, 


Notary Public, Pima Co., A. T. 


TERRITORY OF ARIZONA, 
County of Pima, 


Albert Steinfeld, being duly sworn, says that he is one of the per- 
sons named in and who executed the foregoing obligation; that he 
‘is a resident and freeholder of the said county and Territory and is 
worth at least the sum of five hundred dollars over and above all his 


just debts and liabilities and the exemptions allowed by law. 
ALBERT STEINFELD. 


Subscribed and sworn to before me, at Tucson, A. T., this 15th 


day of August, A. D. 1888. 
[SKAL. ] BRYAN W. TICHNOR, 


Notary Public, Pima County, A. T. 


34 Indorsed: Supreme court of Arizona. Frank Ely vs. The 
New Mexico and Arizona Railroad Co. (a corporation) et al. 
Bond. Jeffords & Franklin, att’ys for pl’t’ff & appellant. 


The within bond is hereby approved this the 18th day of August, 


A. D. 1888. 
JAMES H. WRIGHT, 
Chief Justice. 


Filed Aug. 18th, 1888. 
WILLIAM WILKERSON, Clerk, 


By E. S. WRIGHT, Deputy. 


—_ 
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35 Supreme Court of the United States, of October Term, in the 
year of our Lord one thousand eight hundred and eighty- 
eight. 


FRANK EL y, Plaintiff and Appellant, 
v8. 

THe New Mexico AND ARIZONA RAILROAD Company (a Corpora- 
tion), Francis Day (Administratrix of the Estate of John Day, 
Deceased), Robert V. Bloxton, Henry Brennick, Francis Day, 
Francisca Day, Thomas Driscoll, William Devess, Wm. S. Flem- 
ing, Christain Foster, William Green, Ada Kane (a Minor), Jose- 
phine Kane (a Minor), Sylvester M. Lancel, Edward Lambley, 
Jacob A. Linder, Timothy Lamberson, John Mansfeld, Frederick 
Maish, R. R. Richardson, Geo. W. Stevens, D. A. Sanford, C. C. 
Watkins, Defendants and Appellees. 


Afterwards, to wit, on the second Monday of October, in this same 
term, before the justices of the Supreme Court of the United States, 
at the Capitol in the city of Washington, comes the said Frank Ely, 
by Rochester Ford, his attorney, and says that in the record and 
proceedings aforesaid there is manifest error in this, to wit: The 
court erred in sustaining the demurrers to the complaint “on the 
ground that said complaint did not state facts sufficient to constitute 
a cause of action,” and the court erred in dismissing this action upon 
refusal of plaintiff to amend the complaint herein. 

And the said Frank Ely prays that the judgment aforesaid may 
be reversed, annulled, and altogether held for nought, and that he 
may be restored to all things which he hath lost by occasion of the 


said judgment. 
ROCHESTER FORD, 
Attorney for Appellant. 


36 Indorsed: Supreme court of the United States. Frank 

Ely, pl’t’ff and appellant, vs. The New Mexico and Arizona 
Railroad Co. (a corporation) et al., def’ts and appellees. Assignment 
of errors. Rochester Ford, att’vy for appellant. Filed September 
3rd, 1888, at 9 a. m. Wm. Wilkerson, clerk supreme court, Ari- 
zona Territory. 


37 In the Supreme Court of the United States. 


FRANK Ery, Plaintiff, 
v8. 
THe New Mexico anp Arizona RAILRoap Company (a Corpora- 
tion), Francis Day (Administratrix of the Estate of John Day, 
Deceused), Robert V. Bloxton, Henry Brennick, Francis Day, 
Francisca Day, Thomas Driscoll, Wm. De Vess, Wm. S. Fleming, 
Christian Foster, William Green, Ada Kane (a Minor), Josephine 
Kane (a Minor), Sylvester M. Lancel, Edward Lambley, Jacob A. 
Linder, Timothy S. Lamberson, John Mansfield, Frederick Maish, 
R. R. Richardson, Geo. W. Stevens, D. A. Sanford, C. C. Watkins, 
Defendants. 
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The Hon. James H. Wright, chief justice of the supreme court of 
the Territory of Arizona, to The New Mexico and Arizona Rail- 
road Company (a corporation), Francis Day (administratrix of the 
estate of John Day, deceased), Robert V. Bloxton, Henry Bren- 
nick, Francis Day, Francisca Day, Thomas Driscoll, Wm. De Vess, 
Wm. S. Fleming, Christian Foster, William Green, Ada Kane (a 
minor), Josephine Kane (a minor), Sylvester M. Lancel, Edward 
Lambley, Jacob A. Linder, Timothy S. Lamberson, John Mans- 
field, Frederick Maish, R. R. Richardson, Geo. W. Stevens, D. A. 
Sanford, C. C. Watkins: 


Whereas Frank Ely has lately appealed to the Supreme Court of 
the United States from a decree lately rendered in the supreme court 
of the Territory of Arizona, made in favor of you, the said The New 
Mexico and Arizona Railroad Company (a corporation), Francis 
Day (administratrix of the estate of John Day, deceased), Robert V. 
Bloxton, Henry Brennick, Francis Day, Francisca Day, Thomas 
Driscoll, Wm. De Vess, Wm. S. Fleming, Christian Foster, William 
Green, Ada Kane (a minor), Josephine Kane (a minor), Sylvester 
M.-Lancel, Edward Lambley, Jacob A. Linder, Timothy S. Lam- 
berson, John Mansfield, Frederick Maish, R. R. Richardson, 
38 Geo. W. Stevens, D. A. Stanford, C. C. Watkins, and has filed 
the security required by law: 

You are therefore hereby cited to appear before the said Supreme 
Court at the city of Washington, on the 8th day of October next, 
to do and receive what may pertain to justice to be done in the 
premises. 

Given under my hand at the city of Prescott, in the Territory of 
Arizona, the 18th day of August, in the year of our Lord one thou- 


sand eight hundred and eighty-eight. | 
JAMES H. WRIGHT, 
Chief Justice. 


Due and legal service of the within citation acknowledged this 
5th day of September, 1888. | 
B. H. HEREFORD, 


Altorney for D. A. Sanford, R. V. Bloxton, 
Fred. Maish, and Thomas Driscoll. 


Endorsed : Supreme Court of the United States. Frank Ely vs. 
The New Mexico. and Arizona Railroad Co. (a corporation) et al. 
Citation. Jeffords & Franklin, att’ys of pl’t’ff & appellant. Due 
and legal service of the within citation and copies thereof is hereb 
acknowledged. Dated Sep. Ist, 1888. Thos. Mitchell, att’y for N. 
M. & A. R. R. Co. and def’ts Richardson, Fleming, and Watkins. 
Filed September the 10th, A. D. 1888, at 10 o’clock a.m. William 
Wilkerson, clerk. 
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39 TERRITORY OF ARIZONA, 88: 
Supreme Court. 


I, William Wilkerson, clerk of the supreme court of the Territory 
of Arizona, and custodian of the records thereof, do hereby certify— 

Ist. The above and foregoing to be a full, true, and correct copy 
of transcript of record and. proceedings of the district court, first 
judicial district, Territory of Arizona, in the action lately pending 
in said district court wherein Frank Ely was plaintiff and The New 
Mexico and Arizona Railroad Company ef al. were defendants. 

2nd. A full, true, and correct transcript of the record and pro- 
ceedings of the supreme court of Arizona Territory in the. action 
lately pending in said supreme court wherein the said Frank Ely 
was appellant vs. the said New Mexico and Arizona Railroad Com- 
pany et al., appellees, and of the whole of said record and proceed- 
ings as the same appears on file and of record in my office. 

In witness whereof I have hereunto set my official hand and 
affixed the seal of said supreme court on this 12th day of Septem- 
ber, A. D. 1888. 


[Seal United States Supreme Court, Arizona. ] 
WILLIAM WILKERSON, Clerk. 


40 [ Endorsed : ] Supreme Court of the United States. Frank 

Ely, appellant, vs. The New Mexico and Arizona Railroad 
Co. et als., appellees. Transcript on appeal. Rochester Ford, att’y 
of appellant. 


Endorsed on cover: Arizona Territory supreme court. No. 1133. 
Frank Ely, appellant, vs. The New Mexico & Arizona Railroad Com- 
any, Frances Day, administratrix of John Day, deceased, et al. 
iled September 25, 1888. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1888. 


FRANK ELY, 
Appellant, . 
wv. ; . 
NEW MEXICO AND ARIZONA RAIL-(” 124: 
ROAD COMPANY Et At., 


Appellees. 


. ~ vw 
APPEAL FROM THE SUPREME Court OF ARIZONA, — 
TERRITORY. 


STATEMENT OF THE CASE, SPECIFICATION 
OF ERROR, BRIEF AND ARGUMENT 


OF APPELLANT. 


ROCHESTER FORD, 


Counsel for Appellant. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1888. 


FRANK ELY, 
Appellant, 
v. 


NEW MEXICO AND ARIZONA RAIL- 
ROAD COMPANY er At., 


Appellees. 


No. 1133. 


APPEAL FROM THE SUPREME CowurT OF ARIZONA 
TERRITORY. 


STATEMENT OF THE CASE, SPECIFICATION 
OF ERROR, BRIEF AND ARGUMENT 
OF APPELLANT. 


STATEMENT OF THE CASE. 


This is a complaint filed in an action to quiet title, 
brought under section 1, p. 116, of the laws of Ari- 
zona, 1881. The statute is identical with section 738 
of the Code of Civil Procedure of California, and is 
as follows: 

‘‘An action may be brought by any person against 
another who claims an estate or interest in said real 


property adverse to him, for the purpose of determin- 
ing such adverse claim.:’ 
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The statute as it originaily stood in California 
and Arizona was as follows (Comp. Laws of Arizona, 
section 256, p. 449; section 254, Laws of California, 
1851): 

‘sAn action may be brought by any person in pos- 
session by himself or his tenant of real property against 
any person who claims an estate or interest therein ad- 
verse to him, for the purpose of determining such ad- 
verse claim, estate or interest.’’ 

The Compiled Laws of Arizona provide (section 
1, p. 409) that ** there shall be in this Territory but 
one form of civil action,’’ and that the complaint shall 
contain ‘‘a statement of the facts constituting the 
cause of action in ordinary and concise language, and 
a demand of the relief which plaintiff claims.’’ (Sec- 
tion 3Y, p. 414.) 


In his complaint filed under these statutes plaint- 
iff alleges that he is the owner in fee of all of the par- 
cel of land described in the complaint, which is fully 
described as a Mexican land grant called the Rancho 
San Jose de Sonoita, situated in Pima county, Arizona; 
that the defendants, and each of them, claim an estate 
or interest in and to said land adverse to the plaintiff ; 
that the claim of the defendants, and each of them, is 
without any right whatsoever, and that defendants 
have not, nor have either of them, any estate, right, 
title or interest in or to said land, or any part thereof. 
Plaintiff therefore prays: ‘‘(1) that the said defend- 
ants, and each of them, be required to set forth the 
nature of his claim, and that all adverse claims of the 
defendants, and each of them, may be determined by 
a decree of this court; (2) that by said decree it be 
declared and adjudged that the defendants have no es- 
tate or interest whatever in or to said land and prem- 
ises, or in or to any part thereof, and that the title of 
the plaintiff is good and valid; (3) that the defend- 
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ants, and each of them, be forever enjoined and de- 
barred from asserting any claim whatever in or to said 
land and premises, or to any part thereof, adverse to 
plaintiff and for such other and further relief as to 
this honorable court shall seem meet and agreeable to 
equity, and for his costs of suit.’’ The principal de- 
fendants demurred to the complaint, alleging as 
grounds of demurrer: **(1) that the court bad no juris- 
diction of the subject-matter of the action; (2) that 
there is a defect of parties defendant, in that it is not 
alleged that defendants claim a joint interest in the 
premises referred to :in the complaint, or any part 
thereof; (3) thut said complaint does not state facts 
sufficient to constitute a cause of action.’’ All of the 
grounds of demurrer were overruled by the court ex- 
cept the demurrer on the ground that the complaint 
did not state facts sufficient to constitute a cause of 
action, upon which ground defendants’ demurrer was 
sustained. The plaintiff elected to stand on his com- 
plaint, and in open court refused to amend the same, 
and thereupon the action was by the court dismissed. 
This ruling of the district court was affirmed by the 
Supreme Covrt of Arizona, from which decision 
plaintiff has perfected his appeal to this court. 


SPECIFICATION OF ERROR. 


Appellant specifies as error the decree of the court 
in sustaining defendants’ demurrer to plaintiff’s com- 
plaint in this action, on the ground that said complaint 
did not state facts sufficient to constitute a cause of 
action, and in dismissing this action. 
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ARGUMENT. 


sities 


The position of appellant is, first, that the statu- 
tory proceeding to quiet title under the Arizona stat- 
ute above quoted combines and enlarges the equity 
proceedings known as bills of peace and quia limet; 
that as the proceeding now exists it is essentially the 
creature of statute, although the principles upon which 
it is founded are borrowed from the courts of equity ; 
that the statute as it originally stood, providing that 
the action might be brought by any person in posses- 
sion, enlarged the classes of cases in which the juris- 
diction of equity was formerly exercised in quieting 
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the title and possession of real property; that this 
statute dispensed with the necessity of the previous 
establishment of the right of the plaintiff by repeated 
judgments in his favor in actions at law; that to this 
extent the statute conferred upon the possessor of real 
property a new right, one which enabled him, without 
the delay of previous proceedings at law, to draw to 
himself all outstanding claims, and so far modified the 
old equity rule that to maintain the action under the 
statute but three things had to be alleged by plaintiff, 
viz: (1) title; (2) possession; (3) the assertion of 
an adverse claim by defendant. (Curtis v. Sutter, 15 
Cal. 250; Merced Mining Company v. Fremont, 7 
Cal. 319; Central Pacific R. R. Co. v. Dyer, 1: Saw. 
641.) 

The position of appellant is, further, that when 
the statute was amended so as to permit the action to 
be brought by any person, whether in or out of pos- 
session, it still farther enlarged the class of cases in 
which the jurisdiction of equity was formerly exer- 
cised in quieting the title of real property, and con- 
ferred upon any one against whom another, whether 
in or out of possession, claims an adverse title or in- 
terest in real estate, the substantial right of having 
the disputed title settled by action of the courts; that 
under the statute a plaintiff asserting title to lands, 
though out of possession, may maintain the action, 
and any allegation of possession in either plaintiff or 
defendant is immaterial; in short, that the present 
statute has so modified the old equity rule that to main- 
tain the action under the statute but two things need 
to be alleged by plaintiff, viz: (1) title; and (2) the 


‘assertion of an adverse claim by defendant. As the 


complaint under consideration contains these allega- 
tions, it is submitted that a demurrer on the ground 
that the complaint does not state a cause of action 
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should have been overruled, and that this case should 
be reversed. 

The case of More v. Steinbach, supra, is espe- 
cially and confidently relied on by appellant as directly 
in point and decisive of this controversy. That was a 
suit to quiet title, brought under section 738 of the 
Code of Civil Procedure of California, identical with 
the Arizona statute under which the present action 
was brought. The complaint will be seen to contain 
exactly the same allegations as the complaint now un- 
der consideration. The same. objection was raised to 
it as was raised to the complaint herein, viz., the want 
of any allegation in the complaint, or any evidence in 
the proofs, that the plaintiffs were in possession of 
the premises when the suit was commenced. This 
objection, which is the precise point raised on the de- 
murrer and to be determined in the present case, was 
disposed of by Justice Field, in delivering tLe opinion 
of the court, as follows: 3 


*¢ Second, as to the want of any allegation in the 
complaint of possession by the plaintiffs, or any evi- 
dence of that fact in the proofs, it is sufficient to say 
that, by section 738 of the Code of Civil Procedure 
of California, a plaintiff asserting title to lands, 
though out of possession, may maintain an action to 
determine an adverse claim, estate, or interest. Peo- 
ple v. Center, 66 Cal. 551. <A statute of Nebraska, 
authorizing a similar suit by a plaintiff out of posses- 
sion, was before this court for consideration in Hol- 
land v. Challen, 110 U. S. 15, and the jurisdiction of 
a court of equity to grant the relief prayed in such 


case was sustained,’’ citing several cases. 


The complaint in More v. Steinbach alleges merely 
that the plaintiffs are owners of the premises, which 
are fully described, and that defendants claim an es- 
tate therein which isadverse to plaintiffs and unfounded 
and invalid, with prayer for relief. There is no alle- 
gation of possession by plaintiff, and if for want of 
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this allegation the complaint did not state a cause of 
action this objection would be good at any time. Ap- 
pellant again submits that this case is decisive of the 
case at bar, and that on its authority the decision of 
the Supreme Court of Arizona should be reversed. 
More v. Steinbach was decided after the present case 
was submiited tothe Arizona court, and if considered 
by that court is not referred to in their opinion. 

That this complaint states a cause of action seems 
to be established by a line of California cases. Stat- 
ham v. Dusy (S. C. Cal., 11 Pac. Rep. 606), passes 
on the following allegations of 2 complaint in an action 
to quiet title brought under the California and Arizona 
statute. The complaint alleges that **plaintiffs are 
the owners of certain lands; that defendants are in 
possession of eighty acres of said premises, but assert 
a claim to the whole thereof, and claim an estate or in- 
terest in said property adverse to the plaintiffs, which 
interest or estate the plaintiffs allege to be without 
right or title, and without color of right or title as 
against the plaintiffs.’’ Defendants demurred to the 
complaint on the ground that it did not state a cause 
of action. Tne demurrer was overruled, and this rul- 
ing held to be correct by the Supreme Court of Cali- 
fornia. It would not be easy to imagine a case more 
clearly in point. There is no allegation of possession 
bv plaintiffs. The allegations are, like those of the 
complaint under considerativn, simply (1), title, and 
(2), an adverse claim by defendants. Defendants are 
alleged to be in possession, so that ejectment would 
lie, so far as the record shows. As the demurrer to 
the complaint on the ground that it did not state a 
cause of action was overruled, it is submitted that the 
demurrer on the same ground to the present com- 
plaint should also have been overruled. 

Pierce v. Felter, 53 Cal. 18, seems to sustain ap- 
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pellant’s position. In an action brought under the 
same statute (section 738, Cal. Code Civil Proc.), 
plaintiff, as lessee of certain agricultural lands, alleged 
in his complaint that he had a leasehold estate therein, 
and alleged an adverse claim by defendants. There 
was no allegation as to possession by plaintiff, but the 
complaint was held good as stating a cause of action. 

People v. Center, 66 Cal. 551, cited in More v. 
Steinbach, seems also to sustain the position that the 
complaint herein states a cause of action under the 
statute. The California Supreme Court say that, un- 
der said section 738, the action may be maintained if 
plaintiff is out and defendant is in possession, and that 
an action brought under that section will not be dis- 
missed because of the adequacy of plaintiff’s legal 
remedy. The complaint in People v. Center alleged 
only the absolute ownership of the lands by the plaint- 
iff and an adverse claim by defendants. The com- 
plaint bas no allegation of possession, nor is it differ- 
ent in the slighest legal respect from the complaint 
under consideration. 

In Hyde v. Redding, Supreme Court of Cali- 
fornia, 16 Pac. Rep. 380, which cites and follows Peo- 
ple v. Center, the very point was raised on which the 
Arizona court sustained the demurrer to this com- 
plaint, but the California court reached a different con- 
clusion, the reasoning of which, if followed, must re- 
verse this case. It was contended that the action 
could not be maintained under section 738 of the Cali- 
fornia Code of Civil Procedure because when it was 
commenced the defendant was in the actual adverse 
possession of the premises in controversy, and that the 
plaintiff's title, if any he had, was a legal one on 
which he could recover at law in ‘‘ejectment.’’ This 
is the point on which the Arizona court sustained the 
demurrer, viz., that the plaintiff had an adequate 


remedy at law in ejectment. But the court held in 
Hyde v. Redding that, under said section 738, an 
action to quiet title can be maintained, though defend- 
ant is in the actual adverse possession of the premises 
in controversy, and that the superior courts of Cali- 
fornia, as courts of equity, have jurisdiction of such 
an action, even though plaintiff’s title is a legal title 
on which he could recover at law in ‘*ejectment.’’ 

Under the construction given this statute by the 
California Supreme Court and by this court in More 
v. Steinbach, it is submitted that this case should be 
reversed. 

The statute of Nebraska authorizes an action to 
be brought ‘‘by any person or persons, whether in 
actual possession or not, claiming title to real estate, 
against any person or persons who claim an adverse 
estate or interest therein, for the purpose of deter- 
mining such estateor interest and quieting the title to 
said real estate.”’ (Rev. Stat. Neb. 1873, p. 882.) 
This statute is similar to section 738 of the California 
Code of Civil Procedure, and Fritz v. Gronicklaus, -20 
Neb. 413, seems to be identical in every legal respect 
with the present case. The material allegations in the 
petition in that case, which was brought under the 
statute quoted, are that plaintiff is the absolute owner 
in fee-simple of the land, which is described, and that 
defendants claim title to the premises, but that they 
have no right or title in the same. There is no alle- 
gation of possession by plaintiff. The petition was 
demurred to on the ground that it did not state facts 
sufficient to constitute a cause of action, but the Ne- 
braska Supreme Court held that this demurrer was 
properly overruled. 

This Nebraska statute was considered by this 
court in Frost v. Spitley, 121 U.S, 552, which case 
holds that, under the statute, a bill to quiet title can- 
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not be maintained by one having an equitable title 
only. It is stated in the clearest language, however, 
that, under the statute, such a bill can be maintained by 
a person out of possession, provided he has the legal 
title, such as is alleged to be in appellant herein. And, 
as said by this court in Reynolds v. Crawfordsville 
First National Bank, 112 U. S. 405, which will be 
noticed presently, *‘the act confers upon any one 
against whom another, whether in or out of possession, 
claims an adverse title or interest in real estate, the 
substantial right of having the disputed title settled 
by action of the courts.’’ If the defendant is in pos- 
session and the plaintiff has the legal title, the Arizona 
court argues that plaintiff can maintain the action of 
ejectment, and that, therefore, his action cannot be 
maintained under the statute, but it is submitted that 
under all the authorities this holding is incorrect and 
should be reversed. 

The statutory action has been repeatedly consid- 
ered by the Supreme Court of Indiana, and the law of 
the matter stated tvo clearly to leave room for doubt. 
Section 611, 2 Rev. Stat. Ind. (re-enacted, section 
1070, Rev. Stat. 1881), provides that ‘‘an action may 
be brought by. any person, either in or out of posses- 
sion, or by one having an interest in remainder or re- 
version, against another who claims title to, or interest 
in, real property adverse to him, although the defend- 


ant may not be in possession thereof, for the purpose 


of determining and quieting the question of title.’’ 
Under this statute, which is the same in every respect 
as the Arizona one, the case of the Jeffersonville, etc. 
R. R. Co. v. Ovler, 60 Ind. 383, was brought. The 
complaint described certain real estate, alleged that 
the title thereto in fee-simple was in the plaintiff, and 


that the defendant was claiming scme pretended title 


thereto adverse to the plaintiff, but did not particu- 
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larly describe such pretended title. It will be noticed 
that there was no allegation of possession by plaintiff, 
but that the petition showed, on the contrary, that de- 
fendant was in possession of part of the premises. 
The petition was demurred to as not stating facts suf- 
ficient to constitute a cause of action. But the court 
overruled the demurrer, saying: ‘*The complaint in 
this case is sufficient. It alleges title in the appellee 
and avers that the appellant claims an adverse title.’’ 
It is submitted that this case is exactly in point. 

Marot v. The Germania Building Association, 54 
Ind. 37, seems to be as clearly in point as the other 
cases herein cited. The first paragraph of the com- 
plaint in that case sets forth the title of the appellee 
and avers an adverse claim by defendant. There was 
no allegation of possession by plaintiff, but a demur- 
rer to this paragraph on the ground that it did not 
contuin facts sufficient to constitute a cause of action 
wag overruled. | 

Holland v. Challen, 110 U. S. 115, and Reynolds 
v. Bank, 112 U. S. 405, both arising underthe Indi- 
ana statute just quoted, are, it is submitted, both 
controlling authorities that this case should be re- 
versed. The petition in Holland v. Chalien, while 
containing more allegations than the one under con- 
sideration, does not, when analyzed, differ from it in 
any legal respect. The allegation in Holland v. Chal- 
len that plaintiff was entitled to the possession of the 
real property described, was required by tbe Indiana 


statute (section 1054, Rev. Stat. 1881), and such 


allegation is not required by the Arizona statute. In 
Holland v. Challen plaintiff, after alleging that he 
was the owner in fee-simple, set forth the origin of his 
title, particularly specifying the deeds by which it was 
obtained. But these are allegations of evidence, and 
were not required. ‘‘In pleading a fee-simple it is 
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only necessary to simply state it, because it includes 
the entire interest in the land, without alleging its 
derivation at all.’”’ McManus v. Smith, 53 Ind, 211. 
With these allegations omitted, the petition alleges no 
more than the one under consideration does, viz., title 
in plaintiff and an adverse claim by defendant, and 
this court in its exhaustive opinion held that the peti- 
tion stated a cause of action. 

As said by this court, Reynolds v. Bank, supra, 
the act, under the statutes quoted, ‘* confers upon any 
one against whom another, whether in or out of pos- 
session, claims an adverse title or interest in real es- 
tate, the substantial right of having the disputed title 
settled by action of the courts ;’’ and, as said by the 
Supreme Court of Indiana in the carefully considered 
case of Tritipo v. Morgan, 99 Ind. 269, the statutory 
action to quiet title under the Indiana, Arizona, Cali- 
fornia and Nebraska statutes, combines and enlarges 
the equity proceedings known as bills of peace and 
quia timet. As the proceeding now exists it is essen- 
tially the creature of statute, although the principles 
upon which itis founded are borrowed from the courts 
of chancery. Prior to the enactment of the statute 
there was no such issue, either at law or in equity, as 
that which litigants arrive at in the present action to 
quiet title to real property. What allegations are 
necessary to maintain the action are given by the sume 
court in Jobnson et al. v. Taylor et al., 3 West Rep. 
711, as they had been given in the Jeffersonville, etc. 
R. R. Co. v. Oyler, ‘* Plaintiff must allege that he 
is the owner of certain real estate, or of a certain in- 
terest therein, describing the same, and that the claim 
of the defendant in or to such real estate or interest 
therein is adverse to the title asserted by the plaintiff, 
or is unfounded and a cloud upon plaintiff’s legal title. 
When the complaint or cross-complaint in such an ac- 
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tion substantially alleges such facts as those stated, it 
is good on demurrer thereto for the want of sufficient 
facts.’’ It is true that in the cross-complaint then 
considered by the court there was an allegation that 
the appellee was in possession, but there was no such 
allegation in the other cases cited in this brief, and the 
presence or absence of such allegation is immaterial. 
There has never before been an intimation by any 
court, so far as counsel can find, that a petition under 
the statute by an owner out of possession must ‘*give 
stronger reasons for invoking the aid of a court of 
equity”’ than a petition filed by an owner in posses- 
sion. The quotation from Pomeroy’s Equity Juris- 
prudence and the Michigan and early California cases 
are entirely misleading, because in Michigan the ac- 
tion as given by the Arizona statute does not exist at 
all, and under the early California statute, under which 
the cases cited by the Arizona court were decided, pos- 
session was required. It is respectfully submitted 
that cases decided under the strict equity practice as 
it formerly existed have no bearing, near or remote, 
on the action given by the statute. 

The Arizona court states that, inthe case at bar, 
the defendants are in possession, and, therefore, the 
action of ejectment would certainly lie. There is 
nothing in the record to show that defendants are in 
possession, but even if they were and ejectment would 
lie, this action to quiet title should not be dismissed. 
People v. Center, Hyde v. Redding, supra. 

The Arizona court holds, as the basis of its opin- 
ion, that as plaintiff alleges ownership in fee but 
nowhere alleges possession, or even the right of pos- 
session, ** the irresistible inference’’ is that he is not 
in possession, and that, therefore, he cannot maintain 
this action. It is the object of this brief to show 
that it is immaterial whether he is in or out of pos- 
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session, but it is submitted that the * irresistible in- 
ference ’’ which the court draws is erroneous in a re- 
ally remarkable degree. If. any inference is to be 
drawn it should be the opposite one, that plaintiff is 
in possession. ‘* Where nothing appears to the con- 
trary, the presumption is that the person who has the 
exclusive legal title has, also, the possession which 
usually accompanies the title.’’ Renshaw v. Lloyd, 
50 Mo. 368; Clark v. Covenant Mutual Life Ins Co., 
52 Mo. 272; Judge v. Lackland, 3 Mo. App. 107. In 
Clark v. Covenant: Mutual Life Ins. Co., Judge Wag- 
ner, in delivering the opinion of the Supreme Court 
of Missouri, said: 

‘‘It is insisted that the petition is defective be- 
cause it is not expressly alleged that plaintiff was in 
possession of the premises, and that a bill to remove a 
cloud from the title lies only in behalf of one who is 
in the actual possession. The bill states that the 
plaintiff was, and for a long time had been, the legal 
owner of the land mentioned, and I think it may be 
assumed, therefore, that at the time of the commence- 
ment of this suit the plaintiff was in the possession of 
the premises. This fact is not directly averred in the 
petition, but it would seem to follow from the facts 
that are averred. There is no point raised that any 
one else was in possession, and the general presump- 
tion Is, nothing appearing to the contrary, that the 
person who has the exclusive legal title has, also, the 
possession which usually accompanies that title.’’ 
Aud in Judge v. Lackland, supra, where there was no 
allegation of plaintiff’s pessession, the St. Louis Court 
of Appeals say: ‘*We will not presume that plaintiffs 
are not in possession. Where the contrary does not 
appear, the person having the exclusive legal title to 
real estate is presumed to be in possession.’’ 

If possession were material in this action, the pre- 


' sumption would be from the allegations of this com- 


plaint that plaintiff is in possession. By what process 


— 
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the Arizona court gets the plaintiff out of possession, 
on the one hand, and the defendants in possession, on 
the other, does not appear. 

Mr. Pomeroy, in his work on Equity Jurispru- 
dence, so far from affording support for the view 
taken by the Arizona court, in the clearest language 
negatives that view. In section 1397, speaking of 
the statutory action to quiet title, he says that in those 
States where, by statutes like the Arizona statute, the 
action may be brought by a plaintiff either in or out 
Of possession, ‘‘it may be brought bere in cases 
where a party at common law would be left to bis 
remedy by ejectment.”’ 

_It is respectfully submitted that the complaint 
under consideration states a cause of action, and that 
this cause should be reversed and remanded. 


ROCHESTER FORD, 
Counsel for Appellant. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1888. 


FRANK ELY, 


Appellant, 


v. 
No. 11338. 


NEW MEXICO & ARIZONA RAIL- 
ROAD COMPANY Et At., 


A ppellees. 


APPEAL FROM THE SUPREME CouRrT OF ARIZONA 
‘TERRITORY. 


APPELLANT’S BRIEF IN REPLY. 


Since appellant’s brief was filed, the Supreme 
Court of California has decided the case of Heeser v. 
Miller e¢ al. (No. 11,562, October 19, 1888, 19 Pac. 
Rep. 375), which certainly seems as clearly and fully 
in point as a case could be. The decision of the Su- 
preme Court of California in that case effectually dis- 
poses of every point raised in appellees’ brief. Heeser 
v. Miller passes on the sufficiency of a complaint to 
quiet title, filed under section 738 of the Code of Civil 
Procedure of California. This section is identical 
with section 1, p. 116, of the Laws of Arizona, 1881, 
under which the complaint now under consideration 
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on which the claim to recover depends, and it is facts 
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was filed. The allegations of the complaint in Heeser 
v. Miller are exactly and unquestionably the same as 
in this complaint. A general demurrer was filed to 
the complaint, but the court held that ‘the complaint 
is good as a complaint to quiet title, and the general 
demurrer should have been overruled.”’ 

Counsel for appellant respectfully submits that 
if Heeser v. Miller, in addition to the other cases cited 
in appellant’s brief, is followed, then the complaint 
of appellant is ‘¢*good as a complaint to quiet title, and 
the general demurrer should have been overruled,’’ 
and this is the only point calling for a decision. 


The learned counsel for appellees make the stzte- 
ment that ‘‘an allegation that the plaintiff is the 
owner in fee, slanding alone, is nothing but a conclu- 
sion of law, and is not admitted by a demurrer, which 
only admits facts well pleaded.’ So far from this 
being true, the court holds in Heeser vy. Miller that 
‘‘the allegation that the plaintiff is the owner and 
seized in fce, etc., is of an ultimate fact, and is a suffi- 
cient statement of the rights of the plaintiff in an 
action of ejectment or to quiet title,’’ citing Payne v. 
Treadwell, 16 Cal. 242, and Garwood v. Hastings, 38 
Cal. 217. In Garwood v. Hastings, the court holds, 
on the authority of Payne v. Treadwell, that ‘‘the al- 
legation in a complaint that the plaintiff ‘is the owner’ 
of the land sued for, is, in substance, an allegation of 
seizin in fee in ‘ordinary’ instead of in technical lan- 
gauge,” and in Payne v. Treadwell, Chief Justice 
Field, in delivering the opinion of the court, which 
fully discussed this point, said: 


‘“‘The seizin is the fact to be alleged. It isa 
pleadable and issuable fact, to be established by con- 
veyances from a paramount source of title, or by evi- 
dence of prior possession. It is the ultimate fact up- 
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of this character which must be alleged, and not the 
prior or probative facts which go to establish them. 
It is the ultimate facts—which could not he struck out 
of a pleading without leaving it insuffivient—and not 
the evidence of those facts which must be stated. It 
is sufficient, therefore, in a complaint in ejectment, 
for the plaintiff to aver in respect to his title that he 
is seized of the premises, or of some estate therein, in 
fee, or for life, or for years, according to the fact. 
The right to the possession follows as a conclusion of 
law from the seizin, and need not be alleged.’’ 


We subm'‘t the foregoing as sufficient to show that 
this complaint does state facts, and that plaintiff's 
allegation ‘‘ that he is the owner in fee of the prem- 
ises’’ jis a statement of fact, and not a conclusion of 
law, as counsel for appellees assert. 


The point of appellees is, as stated on page 2 of 
their brief, that, under the Arizona or California 
statute to quiet title, ‘* inthe absence of an allegation 
that plaintiff is in possession of the premises in con- 
troversy, some other facts must be stated to give the 
court jurisdiction,”’ but we submit that the statate is 
not susceptible of such a construction. Under the 
statute as it originally stood in California and Arizona, 
permitting the action to be brought by any person in 
possession against any person who claimed an adverse 
interest, it has been decided many times that but three 
things had to be alleged by plaintiff, viz: (1) title, 
(2) possession, (3) the assertion of an adverse claim 
by defendant. When the statute was amended so as 
to permit the same action to be brought by any per- 
son, whether in possession or not, the allegation of 
possession became unnecessary, and the only allega- 
tions requisite were the other two, viz: (1) title, and 
(2) the assertion of an adverse claim by defendant. 
As the Indiana cases point out, the proceeding is es- 
sentially the creature of statute. 
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